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HOUSE  RESOLUTION  420  (95TH  CONG.,  1ST  SESS.) 

Select  Committee  on  Congressional  Operations 

******* 

functions  of  select  committee 

Sec.  3.  (a)  The  select  committee  shall  continue  the  func- 
tions of  the  Joint  Committee  on  Congressional  Operations 
for  the  House,  as  follows: 

******* 

(2)  Identifying  any  court  proceeding  or  action  which,  in 
the  opinion  of  the  select  committee,  is  of  vital  interest  to 
the  Congress,  or  to  the  House  of  Representatives  as  a 
constitutionally  established  institution  of  the  Federal  Gov- 
ernment, and  calling  such  proceeding  or  action  to  the  at- 
tention of  the  House. 


SENATE  RULE  XXV,  (n)(2) 

Committee  on  Rules  and  Administration 

****** 

Such  committee  shall  also — 


* 


(B)  Identify  any  court  proceeding  or  action  which  in  the 
opinion  of  the  Committee,  is  of  vital  interest  to  the  Con- 
gress as  a  constitutionally  established  institution  of  the 
Federal  Government  and  call  such  proceeding  or  action  to 
the  attention  of  the  Senate. 

(V) 
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INTRODUCTION 

In  accordance  with  the  provisions  of  House  Resolution  420  of  the 
95th  Congress  and  Senate  Rule  XXV,  the  Select  Committee  on 
Congressional  Operations  and  the  Senate  Committee  on  Rules  and 
Administration  are  continuing  the  practice  of  reporting  on  court 
cases  and  actions  of  importance  to  the  Congress  as  a  constitutionally 
established  institution  of  the  Federal  Government. 

This  report,  Part  4  for  the  95th  Congress,  provides  case  briefs, 
accounts  of  the  status  of  court  proceedings  and  the  full  text  of 
decisions  in  cases  which  the  Committees  have  identified  as  being  of 
vital  interest  to  the  Congress.  Major  changes  in  the  briefs  of  previ- 
ously reported  cases  appear  in  bold  type.  Those  filed  before  the 
publication  of  the  most  recent  preceding  report  but  appearing  in  the 
reporting  series  for  the  first  time  are  described  as  "(Newly  Reported 
Cases)".  Cases  filed  after  the  publication  of  the  most  recent  preced- 
ing report  are  designated  as  "(New  Cases)". 

The  Committees  will  continue  the  practice  of  publishing  cumula- 
tive reports  of  court  proceedings  and  actions  periodically  throughout 
the  95th  Congress.  We  encourage  comments  from  all  Members  of 
Congress  and  others  who  use  this  report  as  an  information  source 
and  research  document.  We  also  would  welcome  and  appreciate  any 
information  or  suggestions  as  to  pending  court  proceedings  and 
actions  which  do  not  appear  in  this  report. 

Jack  Brooks,  Chairman, 

House  Select  Committee  on 

Congressional  Operations. 

Claiborne  Pell,  Chairman, 

Senate  Committee  on  Rules 

and  Administration. 

(VII) 


COURT  PROCEEDINGS  AND  ACTIONS  OF  VITAL 
INTEREST  TO  THE  CONGRESS 

I.  Constitutional  Qualifications  of  Members  of  Congress 

Clancey  v.  Albert 

Civil  Action  No.  77-3010  (Ninth  Cir.) 

Brief. — Michael  Patrick  Clancey,  a  resident  of  the  40th  Congres- 
sional District  of  California,  filed  this  complaint  on  March  25,  1976, 
in  the  United  States  District  Court  for  the  Central  District  of 
California.  In  it  he  named  as  defendants  then-Representative  Carl 
Albert,  individually  and  as  Speaker  of  the  U.S.  House  of  Represen- 
tatives; Representative  John  J.  Flynt,  individually  and  as  Chair- 
man of  the  House  Committee  on  Standards  of  Official  Conduct; 
then-Representative  Andrew  J.  Hinshaw,  individually  and  in  his 
official  capacity  as  a  Congressman  in  the  U.S.  House  of  Representa- 
tives; Edmund  L.  Henshaw,  Jr.,  individually  and  in  his  official 
capacity  as  Clerk  of  the  U.S.  House  of  Representatives;  and  the 
U.S.  House  of  Representatives. 

The  complaint  alleges  that  the  defendants  have  denied  plaintiff 
and  other  U.S.  citizens  residing  within  the  40th  Congressional  Dis- 
trict of  California  their  constitutional  right  to  be  represented  in 
the  House  of  Representatives  by  enforcement  of  a  rule  which  pre- 
cluded then  Congressman  Andrew  J.  Hinshaw,  who  had  been  con- 
victed in  the  California  courts  on  two  felony  counts  unrelated  to 
his  service  in  Congress,  from  voting  or  participating  in  Congres- 
sional matters.  Rule  XLIII,  clause  10  of  the  U.S.  House  of  Repre- 
sentatives states: 

A  Member  of  the  House  of  Representatives  who  has 
been  convicted  by  a  court  of  record  for  the  commission  of  a 
crime  for  which  a  sentence  of  two  or  more  years'  imprison- 
ment may  be  imposed  should  refrain  from  participation  in 
the  business  of  each  committee  of  which  he  is  a  member 
and  should  refrain  from  voting  on  any  question  at  a  meet- 
ing of  the  House,  or  of  the  Committee  of  the  Whole  House, 
unless  or  until  judicial  or  executive  proceedings  result  in 
reinstatement  of  the  presumption  of  his  innocence  or  until 
he  is  reelected  to  the  House  after  the  date  of  such  convic- 
tion. 

Mr.  Clancey  argues  that  Rule  XLIII,  clause  10,  is  unconstitution- 
al in  that  it  contravenes  Article  I,  Section  5  and  other  provisions  of 
the  U.S.  Constitution  and  thereby  results  in  taxation  without  rep- 
resentation. 

He  also  contends  that  the  House  Rule  which  barred  participation 
by  Representative  Hinshaw  is  defective  and  inappropriate,  that  it 
should  be  replaced  by  a  House  proposal  to  amend  the  Constitution 
to  provide  qualifications  for  Members  of  Congress  in  addition  to 
those  prescribed  in  Article  I,  Section  5,  and  therein  to  establish  a 

(1) 


Code  of  Ethics  through  which  a  Member  can  be  expelled  and 
replaced  for  certain  illegal  or  unethical  activities. 

On  June  2,  1976,  while  this  action  was  pending  in  the  District 
Court,  Mr.  Clancey  filed  in  the  U.S.  Supreme  Court  a  motion  for 
leave  to  file  a  petition  for  a  writ  of  mandamus  commanding  the 
defendants  to  vacate  Rule  43,  clause  10  and  that  a  writ  of  prohibi- 
tion be  issued  prohibiting  the  defendants  from  enforcing  this  provi- 
sion. On  July  16,  1976,  the  defendants  filed  an  opposition,  stating 
that  the  Supreme  Court  had  neither  original  nor  appellate  jurisdic- 
tion in  this  matter.  On  October  4,  1976,  the  Court  denied  Mr. 
Clancey 's  motion  to  file  his  petition. 

On  June  18,  1976,  defendants  Albert  and  Flynt  filed  in  the  Dis- 
trict Court  a  motion  to  dismiss  on  the  grounds  that  (1)  the  court 
lacks  jurisdiction  over  the  subject  matter  of  the  complaint,  (2)  the 
U.S.  House  of  Representatives  may  not  be  sued  in  that  name,  (3) 
this  action  as  against  the  defendant  Congressmen  is  barred  by 
virtue  of  the  Speech  or  Debate  clause  of  the  Constitution,  (4)  the 
action  should  be  dismissed  because  venue  is  improper,  and  (5)  the 
court  lacks  personal  jurisdiction  over  the  defendant  Congressmen. 

On  July  27,  1976,  the  District  Court  entered  orders: 

(1)  dismissing  the  U.S.  House  of  Representatives  from  this  action 
on  the  ground  that  the  action  as  against  the  said  defendant  is 
barred  by  the  doctrine  of  sovereign  immunity;  and  (2)  dismissing 
Congressmen  Carl  Albert  and  John  J.  Flynt,  Jr.,  from  the  action  on 
the  grounds  that  the  action  as  against  them  is  barred  by  the 
Speech  or  Debate  clause  of  the  U.S.  Constitution  (Article  I,  Section 
6,  clause  1). 

A  motion  to  dismiss  the  Clerk  of  the  House  as  a  defendant  was 
filed  on  January  21,  1977. 

On  April  4,  1977,  the  District  Court  dismissed  the  action  as  moot. 

On  April  19,  1977,  the  plaintiff  filed  a  notice  of  appeal.  The  cause 
was  docketed  in  the  Court  of  Appeals  on  September  1,  1977. 

Status. — The  appeal  is  currently  pending  before  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit. 

Laxa.lt  v.  Kimmitt 

No.  78-1433  (D.C.  Cir.) 

Brief. — On  July  14,  1977,  Senators  Paul  Laxalt,  Barry  Goldwater, 
Carl  Curtis,  S.  I.  Hayakawa  and  Lowell  Weicker  filed  this  action  in 
the  Federal  District  Court  for  the  District  of  Columbia  and  asked 
that  a  three-judge  court  be  convened  to  hear  the  case.  The  Senators 
were  joined  in  the  suit  by  the  Committee  for  the  Survival  of  a  Free 
Congress  (hereinafter  "CSFC")  an  unincorporated  political  commit- 
tee which  contributes  to  campaigns  of  candidates  for  public  office. 

The  suit  asks  that  Rule  XLIV  of  the  Senate  Ethics  Code,  and  if 
necessary,  the  entire  Ethics  Code  be  declared  null  and  void  as 
violative  of  several  provisions  of  the  Constitution.  Named  as  de- 
fendants are  the  Chairman  of  the  Senate's  Select  Committee  on 
Ethics,  Senator  Adlai  E.  Stevenson  III,  and  the  Secretary  of  the 
Senate,  J.  S.  Kimmitt,  who  as  the  chief  administrative  officer  of 
the  Senate,  the  plaintiffs  assert,  "causes  the  Ethics  Code  and  all 
reports,  resolutions,  and  other  actions  of  the  Select  Committee  on 
Ethics  to  be  disseminated  to  Senators  and  elsewhere."  [Laxalt  v. 
Kimmitt,  No.  77-1230  (D.D.C.),  Complaint  at  6.]  Additionally,  the 


plaintiffs  allege  that  Senator  Stevenson  and  Mr.  Kimmitt  are  "re- 
sponsible for  and  exercise  ministerial  jurisdiction  over  the  enforce- 
ment of  the  Ethics  Code  by  said  Committee  and  by  the  Senate." 
[Complaint  at  7.] 

Particularly  the  plaintiffs  attack  the  limits  on  outside  earned 
income  prescribed  by  Rule  XLIV.  The  Rule,  which  becomes  effec- 
tive in  1979  would,  among  other  things,  limit  the  amount  of  "out- 
side earned  income"  a  Senator  could  earn  in  a  year  to  15  percent  of 
the  aggregate  amount  of  base  salary  paid  to  Senators  and  disbursed 
by  the  Secretary  of  the  Senate. 

The  plaintiffs  first  allege  that  this  limitation  in  fact  constitutes  a 
qualification  for  membership  in  the  Senate  in  addition  to  and 
therefore  in  violation  of  Article  I,  Section  3,  clause  3  of  the  Consti- 
tution which  reads  in  full: 

"No  person  shall  be  a  Senator  who  shall  not  have  at- 
tained to  the  Age  of  thirty  Years,  and  been  nine  Years  a 
Citizen  of  the  United  States,  and  who  shall  not,  when 
elected,  be  an  Inhabitant  of  that  State  for  which  he  shall 
be  chosen." 

Next  the  Senate  plaintiffs  assert  that  by  limiting  the  compensa- 
tion they  can  receive  for  speaking  and  by  putting  them  in  jeopardy 
of  "political  ruin  and  personal  villification"  if  they  violate  Rule 
XLIV,  the  Rule  deprives  them  of  their  rights  to  freedom  of  speech 
under  the  First  Amendment.  They  also  assert  that  their  First 
Amendment  associational  rights  are  denied  by  the  Rule  because 
they  are  precluded  from  supporting  without  similar  risk  candidates 
for  the  Senate  who  have  earned,  earn,  or  may  earn  in  excess  of  the 
"outside  earned  income"  limit  prescribed  by  the  Rule. 

The  CSFC  also  asserts  that  the  Rule  deprives  it  of  its  First 
Amendment  right  to  support  senatorial  candidates  "who  have 
earned,  earn,  or  may  earn  such  prescribed  sums."  [Complaint  at  8.] 

As  a  third  count  the  Senate  plaintiffs  assert  that  the  Rule's 
limitation  on  "outside  earned  income"  violates  the  Fifth  Amend- 
ment of  the  Constitution  in  that  by  prohibiting  them  from  receiv- 
ing such  "outside  earned  income"  it  deprives  them  of  liberty  and 
property  without  due  process  of  law. 

The  Senate  plaintiffs,  in  the  fourth  count  of  their  complaint, 
allege  that  Rule  XLIV  denies  and  disparages  their  Ninth  Amend- 
ment rights  to  earn  "outside  earned  income"  over  the  limit  and  to 
support  candidates  for  the  Senate  "who  have  earned,  earn,  or  may 
earn  in  excess  of  said  limitation."  [Complaint  at  9.]  Additionally, 
they  assert  that  the  Rule  is  an  unjustified  intrusion  of  their  priva- 
cy in  violation  of  the  Fifth  and  Ninth  Amendments.  The  CSFC  also 
asserts  that  the  Rule  violates  its  Ninth  Amendment  right  to  sup- 
port candidates  for  the  Senate  who  have  earned,  earn,  or  may  earn 
in  excess  of  the  "outside  earned  income  limitation." 

As  a  final  count,  the  Senate  plaintiffs  assert  that  the  Rule  invi- 
diously discriminates  against  them  and  denies  them  the  equal  pro- 
tection of  the  laws  in  that  the  Rule  limits  "outside  earned  income," 
but  places  no  limitation  on  inherited  income,  "unearned"  income, 
the  income  of  a  spouse,  or  income  from  a  trust  fund.  They  further 
assert  that  the  "outside  earned  income"  limitation  is  "an  improper 
classification"  because  it  "bears  no  reasonable  relation  to  the  pur- 
ported purpose  of  the  Senate  Ethics  Code."  [Complaint  at  10.] 


The  CSFC  also  asserts  that  it  is  invidiously  discriminated  against 
and  denied  the  equal  protection  of  the  laws  in  that  Rule  XLIV 
effectively  precludes  it  from  supporting  Senate  candidates  whose 
"outside  earned  income"   is  in  excess  of  the  Rule's  limitations. 

On  August  11,  1977,  Common  Cause,  David  Cohen,  President  of 
Common  Cause,  and  Nan  Waterman,  Chairwoman  of  Common 
Cause,  citing  Common  Cause's  "history  of  involvement  in  the  en- 
actment of  ethics  rules"  including  the  Rule  complained  of  by  the 
plaintiffs,  filed  a  motion  to  intervene  as  defendants  in  the  action. 

On  September  2,  1977,  the  motion  to  intervene  as  party  defend- 
ants filed  by  Common  Cause,  David  Cohen,  and  Nan  Waterman 
was  granted. 

On  December  21,  1977,  the  intervening  defendants  moved  to 
dismiss  the  action. 

On  December  23,  1977,  plaintiffs  filed  an  amended  complaint  in 
which  they  deleted  their  prayer  for  convocation  of  a  three-judge 
District  Court  pursuant  to  the  provisions  of  28  U.S.C.  §§  2282  and 
2284. 

Defendants  moved  to  dismiss  the  amended  complaint  on  Janu- 
ary 9,  1978.  The  motion  was  heard  and  granted  on  March  3,  1978. 

On  March  13,  1978,  an  order  dismissing  the  action  was  filed. 
The  court  first  found  that  the  amended  complaint  sufficiently 
alleged  the  requisite  jurisdictional  amount.  The  order  declared 
that  Rule  XLIV  does  not  add  to  the  constitutional  qualifications 
for  Senate  membership  nor  does  it  deprive  the  plaintiffs  of  their 
freedom  of  speech.  Additionally,  the  order  stated  that  the  Rule's 
differentiation  between  earned  and  unearned  income  does  not 
constitute  unlawful  discrimination.  Therefore,  the  court  further 
concluded,  the  complaint  fails  to  state  a  claim  on  which  relief  can 
be  granted  and  that  the  amended  complaint  does  not  allege  a 
justiciable  case  or  controversy. 

Finally  the  court  declared  that  its  disposition  of  the  issues 
already  mentioned  made  it  unnecessary  for  the  court  to  address 
the  question  of  standing. 

Plaintiffs  filed  a  notice  of  appeal  on  March  24,  1978. 

On  April  6,  1978,  defendants  Kimmitt  and  Stevenson  filed  a 
notice  of  cross-appeal  from  those  portions  of  the  final  judgment 
of  the  District  Court  which  (1)  hold  that  the  first  amended  com- 
plaint sufficiently  alleges  the  requisite  jurisdictional  amount  and 
(2)  conclude  that  the  disposition  of  other  issues  raised  by  the 
motions  of  the  defendants  makes  it  unnecessary  to  dispose  of  the 
issues  raised  with  respect  to  the  standing  of  the  plaintiff,  Commit- 
tee for  the  Survival  of  a  Free  Congress,  and  the  intervenors, 
Common  Cause,  David  Cohen  and  Nan  Waterman. 

Status. — The  case  is  pending  before  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit. 

The  March  13,  1978,  order  of  the  District  Court  is  printed  in  the 
"Decisions"  section  of  this  report  at  175. 


II.  Constitutional  Immunity  of  Members  of  Congress 

Davis  v.  Passman 

No.  75-1691  (Fifth  Cir.) 

Brief. — Plaintiff,  Shirley  Davis,  served  as  deputy  administrative 
assistant  on  the  staff  of  Representative  Otto  E.  Passman  from 
February  1,  1974  through  July  31,  1974,  on  which  date  her  employ- 
ment was  terminated.  She  then  filed  this  complaint,  naming  then- 
Representative  Passman  as  defendant,  in  the  U.S.  District  Court 
for  the  Western  District  of  Louisiana  on  August  7,  1974,  alleging 
that  she  had  been  discriminatorily  dismissed  from  defendant's  Con- 
gressional staff  because  of  her  sex,  in  violation  of  her  constitutional 
rights  under  the  Fifth  Amendment. 

Plaintiff  supplemented  her  complaint  with  a  letter  from  the 
defendant,  in  which  Mr.  Passman  indicated,  in  dismissing  her,  that 
he  had  concluded  "it  was  essential  that  the  understudy  to  my 
Administrative  Assistant  be  a  man." 

Representative  Passman  filed  a  motion  to  dismiss  the  complaint, 
stating:  (1)  The  alleged  conduct  of  the  defendant  is  not  violative  of 
the  Fifth  Amendment;  (2)  the  law  affords  no  private  right  of  action 
to  plaintiff;  and  (3)  the  doctrines  of  official  and  sovereign  immunity 
bar  any  action  against  the  defendant. 

In  a  hearing  on  February  24,  1975,  U.S.  District  Judge  Tom 
Stagg,  of  the  U.S.  District  Court  for  the  Western  District  of  Louisi- 
ana, dismissed  plaintiffs  complaint  on  the  grounds  that  it  failed  to 
state  a  claim  against  Mr.  Passman  upon  which  relief  could  be 
granted.  The  court  held  that  the  alleged  sex  discrimination  by  Mr. 
Passman  did  not  violate  the  Fifth  Amendment  to  the  Constitution 
and  that  the  law  affords  no  private  right  of  action  to  plaintiff.  The 
court  further  held,  however,  that  Mr.  Passman's  defense  of  sover- 
eign and  official  immunity  was  not  well  founded. 

Mrs.  Davis  filed  an  appeal  with  the  U.S.  Court  of  Appeals  for  the 
Fifth  Circuit  on  March  20,  1975. 

Representative  Passman  filed  his  response  with  the  Court  of 
Appeals  on  June  9,  1976.  While  supporting  the  District  Court's 
decision  to  grant  his  motion  to  dismiss,  he  reasserted  his  conten- 
tion that  the  doctrines  of  "sovereign  and  official  immunity"  are  a 
bar  to  Mrs.  Davis'  claim. 

The  Court  of  Appeals  in  its  decision  of  January  3,  1977,  rejected 
Representative  Passman's  assertions  of  sovereign,  official  and 
Speech  or  Debate  clause  immunity.  After  determining  that  the 
allegations  asserted  by  Mrs.  Davis  would,  if  proven,  constitute  a 
violation  of  her  constitutional  rights,  the  majority  took  up  the 
question  of  whether  the  claim  was  one  upon  which  relief  could  be 
granted.  The  court  noted  that  Mrs.  Davis  was  seeking  three  types 
of  relief:  specific  relief,  damages,  and  a  declaratory  judgment. 

Turning  first  to  the  question  of  specific  relief  the  court  noted 
that  there  were  three  remedies  requested:  Reinstatement,  promo- 
tion, and  an  injunction  against  unlawful  discrimination.  Of  those 
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three  remedies  only  the  claim  for  an  injunction  "might  raise  a 
sovereign  immunity  issue  *  *  *."  [Davis  v.  Passman,  544  F.2d  at 
865,  871  (5th  Cir.  1977).]  The  court  further  noted  that  Representa- 
tive Passman's  defeat  in  his  bid  for  reelection  has  caused  Mrs. 
Davis'  requests  for  reinstatement  and  a  promotion  to  lose  their 
significance.  "That  the  term  is  not  yet  completely  over  saves  the 
specific-relief  claims  from  technical  mootness  *  *  *."  [544  F.2d  at 
872.] 

As  for  Mrs.  Davis'  claim  for  damages  the  court  found  that  dam- 
ages would  be  an  appropriate  remedy  for  the  allegation  of  constitu- 
tional violation  and  that  Representative  Passman's  assertions  of 
immunity  were  not  well  taken.  As  to  whether  sovereign  immunity 
would  bar  recovery,  the  court  concluded  that  the  damages  sought 
were  against  Representative  Passman  individually,  not  against  the 
United  States.  The  court  declared:  "When,  as  here,  an  action  seeks 
to  impose  liability  upon  a  Government  official  in  an  individual 
capacity,  sovereign  immunity  poses  no  bar.  Although  sovereign 
immunity  sometimes  shields  the  U.S.  Treasury  from  a  plaintiffs 
claims,  it  does  not  protect  the  personal  checkbook  of  an  individual 
Government  official  to  any  extent  at  all."  [544  F.2d  at  877.] 

Turning  next  to  the  question  of  whether  Speech  or  Debate  clause 
immunity  was  an  absolute  shield  against  the  action,  the  court 
stated  that  such  immunity  was  available  only  for  actions  taken  in 
the  legislative  process.  The  court  concluded  that  "representatives 
are  not  immune  from  inquiry  into  their  decisions  to  dismiss  staff 
members.  Such  dismissal  decisions  certainly  are  not  'an  integral 
part  of  the  deliberative  and  communicative  processes  by  which 
Members  participate  in  committee  and  House  proceedings  with 
respect  to  the  consideration  and  passage  or  rejection  of  proposed 
legislation  or  with  respect  to  other  matters  which  the  Constitution 
places  within  the  jurisdiction  of  either  House'  *  *  *."  [544  F.2d  at 
880.] 

The  court  then  rejected  Representative  Passman's  argument  that 
he  was  protected  by  the  doctrine  of  official  immunity.  The  court 
further  noted  that  its  rejection  of  Speech  or  Debate  clause  immuni- 
ty precluded  Representative  Passman  from  asserting  an  absolute 
immunity.  As  for  a  qualified  immunity,  the  court  noted  that  such 
immunity  was  generally  limited  to  good  faith,  nonmalicious  action. 
The  court  concluded  that  "[i]n  light  of  the  settled,  indisputable 
principle  that  federal  government  sex  discriminations  not  support- 
ed by  rational  (or  perhaps  compelling)  legitimate  justifications  are 
unconstitutional  *  *  *,  the  likelihood  that  Representative  Pass- 
man will  be  able  successfully  to  maintain  a  good  faith  defense  even 
under  the  liberal  standard  governing  congressional  staffing  deci- 
sions appears  very  remote."  [554  F.2d  at  881-882.] 

As  for  the  declaratory  relief  requested  by  Mrs.  Davis,  the  court 
declined  to  rule  on  the  propriety  of  such  relief,  noting  that  "the 
absence  of  any  forward-looking  scope  of  operation  for  any  declara- 
tion of  Davis'  rights  as  against  Representative  Passman,  whose 
congressional  tenure  is  virtually  at  its  end,  would  make  the  propri- 
ety of  such  a  declaration  questionable."  [544  F.2d  at  882.] 

The  dissent  concluded  that  the  doctrine  of  separation  of  powers 
required  that  the  dismissal  of  the  action  by  the  District  Court  be 
affirmed. 


The  case  was  remanded  to  the  District  Court  for  further  action. 

On  February  16,  1977,  Mr.  Passman  filed  a  motion  for  rehearing 
en  banc. 

On  March  15,  1977,  the  Department  of  Justice  filed  a  brief 
amicus  curiae  with  the  Court  of  Appeals  supporting  the  motion  for 
rehearing  and  asking  leave  to  participate  in  oral  argument  if  the 
motion  for  rehearing  were  granted. 

On  March  31,  1977,  a  motion  for  leave  to  file  an  amicus  brief  in 
opposition  to  the  motion  for  rehearing  was  filed  by  individuals  who 
are  members  of  the  House  Fair  Employment  Practices  Committee. 
According  to  the  motion: 

The  House  Fair  Employment  Practices  Committee  was 
formed  pursuant  to  the  House  Fair  Employment  Practices 
Agreement.  This  committee  is  a  voluntary  organization;  it 
is  not  a  Standing  or  Select  Committee  formed  by  resolu- 
tion of  the  House  of  Representatives.  It  consists  of  six 
elected  members.  Three  of  these  members  are  the  U.S. 
Representatives  filing  this  motion  who  were  elected  by  the 
Representatives  signing  the  agreement.  The  other  three 
members  are  the  congressional  employees  who  are  joining 
in  the  filing  of  the  motion  and  who  were  elected  by  the 
employees  of  those  Representatives  signing  the  agreement. 
[Motion  by  the  Honorable  Morris  Udall,  et  al,  for  Leave  to 
File  a  Brief  Amicus  Curiae  at  2,  Davis  v.  Passman,  No.  75- 
1691  (5th  Cir.).] 

The  three  Members  of  the  House  of  Representatives  on  the  com- 
mittee, Representatives  Morris  Udall,  Patricia  Schroeder,  and 
Charles  Rose,  and  the  three  Congressional  employees  on  the  com- 
mittee assert  that  the  case  was  "competently  and  fully  argued  and 
decided,"  [Id.  at  3],  and  that  the  petition  for  rehearing  should  be 
denied. 

On  April  18,  1977,  Representative  Don  Edwards  filed  a  letter 
with  the  court  in  which  he  said  that  the  Justice  Department  had 
intervened  in  the  matter  without  Congressional  request  or  approv- 
al and  that  in  his  view  the  court's  decision  was  sound  and  reconsid- 
eration or  rehearing  was  not  necessary.  He  also  asserted  that  the 
Justice  Department's  brief  does  not  accurately  describe  the  alleged 
burdens  this  decision  would  place  upon  Members  of  Congress.  He 
asked  that  he  be  allowed  to  file  an  amicus  brief  if  a  rehearing  were 
granted. 

On  May  17,  1977,  the  court  granted  the  petition  for  a  rehearing 
en  banc. 

On  August  19,  1977,  a  letter  was  filed  advising  the  court  that  the 
United  States  would  appear  at  the  oral  argument  as  amicus  curiae. 

On  September  26,  1977,  the  case  was  reheard  en  banc. 

On  April  18,  1978,  the  U.S.  Court  of  Appeals  for  the  Fifth 
Circuit  rendered  its  decision  en  banc  in  an  opinion  reversing  the 
earlier  panel  opinion.  In  so  doing,  the  earlier  judgment  of  the  U.S. 
District  Court  dismissing  Mrs.  Davis'  claim  was  affirmed  on  the 
ground  that  the  law  affords  her  no  private  right  of  action  in  the 
Federal  courts  for  money  damages.  The  en  banc  opinion  vacated 
the  decision  of  the  District  Court  in  regard  to  that  court's  holding 
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that  the  conduct  of  which  Mrs.  Davis  complained  did  not  violate 
the  Constitution. 

To  determine  whether  a  cause  of  action  for  money  damages 
would  lie  for  a  violation  of  Fifth  Amendment  due  process  rights 
the  court  first  noted  that  the  Supreme  Court  had  found  that  such 
a  remedy  was  available  to  parties  asserting  a  violation  of  their 
Fourth  Amendment  rights  [Bivens  v.  Six  Unknown  Named  Agents 
of  the  Federal  Bureau  of  Narcotics,  403  U.S.  388,  91  S.  Ct.  1999,  29 
L.Ed.  2d  619  (1971) J.  Concluding  that  the  award  of  money  dam- 
ages in  Bivens  was  implied  as  a  matter  of  Federal  common  law, 
and  as  such  subject  to  the  power  of  Congress  to  alter  or  with- 
draw, the  court  set  forth  a  two-step  analysis  to  determine  whether 
the  money  damages  sought  by  Mrs.  Davis  could  be  implied  in  the 
Federal  common  law  for  a  violation  of  Fifth  Amendment  due 
process  rights: 

First,  we  look  to  the  jurisprudence  of  statutory  implica- 
tion to  determine  whether  to  imply  a  damage  action  of 
non-constitutional  dimensions.  Second,  if  this  initial  in- 
quiry does  not  suggest  that  such  an  action  should  be 
implied,  we  must  determine  whether  the  Constitution  nev- 
ertheless compels  the  existence  of  a  remedy  in  damages 
to  vindicate  the  rights  asserted.  [Slip  Opinion  at  3511; 
this  report  at  181.] 

The  majority  noted  four  factors  which  have  been  utilized  in  the 
past  to  determine  whether  to  imply  a  cause  of  action  from  a  right 
created  by  statute:  (1)  whether  the  provision  asserted  creates  an 
especial  right  in  the  plaintiff,  (2)  whether  the  action  of  Congress 
in  the  field  indicates  an  intent  to  allow  such  a  remedy  or  at  least 
an  intent  not  to  deny  the  remedy,  (3)  whether  implication  of  the 
remedy  would  be  consistent  with  the  purpose  of  the  right  assert- 
ed, and  (4)  whether  the  cause  of  action  implied  would  be  one 
appropriate  for  Federal  law.  The  court  concluded  that  each  of 
these  factors  militated  against  Mrs.  Davis'  claim. 

As  to  the  question  of  an  especial  right,  the  opinion  stated: 

While  the  fifth  amendment  Due  Process  Clause  surely 
exists  for  the  "especial  benefit"  of  Davis,  as  Cort  [Cort  v. 
Ash,  422  U.S.  66  (1975)]  required,  it  does  not  exist  with 
equal  certainty  to  protect  her  tenure  in  a  non-competitive 
personal  aide  position  statutorily  denominated  as  service 
at  will.  2  U.S.C.A.  §92.  [Slip  Opinion  at  3511;  this  report 
at  181.] 

The  court  found  that  the  action  of  the  Congress  in  excluding 
Congressional  employees  from  the  protection  of  Title  VII  of  the 
1964  Civil  Rights  Act  and  the  1972  amendments  thereto  coupled 
with  2  U.S.C.A.  §  92  (which  provides  that  Members  of  a  Congress- 
man's personal  staff  are  removable  by  him  "at  any  time  *  *  *  with 
or  without  cause")  was  instructive  as  to  Congressional  intent. 

The  court  further  noted  that: 

Implying  the  cause  of  action  asserted  by  Davis  would 
have  the  anomalous  result  of  granting  federal  employees 
in  non-competitive  positions,  whom  Congress  did  not 
intend  to  protect,  a  remedy  far  more  extensive  than  Con- 
gress adopted  for  federal  employees  in  the  competitive 


services,  whom  it  did  intend  to  protect.  [Slip  Opinion  at 
3512;  this  report  at  182.J 

As  to  the  question  of  consistency  of  the  implication  of  the 
remedy  of  damages  with  the  statutory  purpose,  the  court  noted 
that  substantial  difficulties  existed  in  providing  money  damages 
for  violation  of  Fifth  Amendment  due  process  rights  which  were 
not  present  when  the  court  implied  such  a  remedy  for  violation  of 
Fourth  Amendment  rights.  On  this  point  the  court  stated: 

Violations  of  fourth  amendment  rights  occur  in  a  well- 
defined  setting  familiar  to  the  courts.  The  relationship  is 
always  one  between  law  enforcement  officials  and  citi- 
zens suspected  of  possessing  evidence  of  crime.  The  con- 
text in  which  these  violations  may  arise  is  sufficiently 
limited  to  allow  the  court  to  determine  that  an  action  for 
damages  would  be  consistent  with  the  purpose  of  the 
fourth  amendment  in  future  instances  in  which  such  an 
action  might  be  invoked.  The  fifth  amendment  Due  Proc- 
ess Clause  presents  no  similarly  focused  remedial  issue. 
To  the  contrary,  the  breadth  of  the  concept  of  due  proc- 
ess indicates  that  the  damage  remedy  sought  will  not  be 
judicially  manageable  and  that  there  is  simply  no  way  a 
court  can  judge  whether  this  remedy  will  be  appropriate 
for  securing  the  right  in  future  situations  where  some 
plaintiff  might  assert  it.  [Slip  Opinion  at  3513;  this 
report  at  183.] 

Summarizing  the  holding  of  the  court  on  whether  to  imply  a 
cause  of  action  for  money  damages,  the  opinion  stated: 

Not  only  does  this  case  fail  to  present  special  remedial 
difficulties  analogous  to  those  faced  by  the  Court  in  deal- 
ing with  the  fourth  amendment,  but  also  Congress  avoid- 
ed creating  an  action  for  money  damages  for  Congres- 
sional aides  in  non-competitive  positions.  Moreover,  im- 
plying this  damage  action  necessarily  would  draw  into 
the  Federal  judicial  system  a  wide  range  of  cases  whose 
resolution  Congress  has  not  committed  to  the  Federal 
judiciary  and  whose  resolution  is  better  suited  to  courts 
of  general  jurisdiction.  These  special  considerations  *  *  * 
eliminate  any  question  of  our  creating  a  remedial  right 
under  our  federal  common  law  power.  [Slip  Opinion  at 
3514;  this  report  at  184.] 

Turning  to  the  question  of  whether  the  remedy  of  damages 
might  yet  be  constitutionally  compelled  as  indispensable  to  the 
effectuation  of  the  Fifth  Amendment  Due  Process  Clause  and 
thus  not  subject  to  Congressional  preclusion,  the  court  noted: 

Denying  an  implied  cause  of  action  for  money  damages 
does  not  render  meaningless  any  constitutional  rights  of 
Congressional  employees.  A  plaintiff  might  still  seek 
equitable  relief  where  the  employer  remained  in  office, 
although  Congressional  employees  in  the  non-competitive 
service  whose  allegedly  discriminating  employers  are  not 
in  office  may  be  left  without  a  remedy  for  sex  discrimina- 
tion in  employment  unless  Congress  reverses  its  present 
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statutory  stand.  Other  due  process  wrongs  would  either 
continue  to  be  remedied  in  traditional  ways  through  tort 
actions  in  courts  of  appropriate  general  jurisdiction  or 
through  special  statutory  remedies  provided  by  state  leg- 
islatures or  Congress.  Admittedly,  some  not  now  covered 
would  remain  inactionable.  [Slip  Opinion  at  3514-15;  this 
report  at  184-185  (footnote  omitted).] 

The  opinion  also  noted  that  Article  III,  Section  1  of  the  Consti- 
tution, pursuant  to  which  Federal  District  and  Circuit  Courts  of 
Appeals  are  established,  could  be  rendered  meaningless  by  the 
increased  number  of  cases  which  might  be  brought  in  those 
courts,  "crushing  an  already  precariously  overloaded  Federal  ju- 
dicial system"  were  an  implied  cause  of  action  for  damages  for 
violation  of  Fifth  Amendment  due  process  rights  held  to  be  avail- 
able. 

In  Circuit  Judge  Jones'  special  concurring  opinion  he  declared: 

I  do  not  believe  that  the  constitutional  provisions  here 
pertinent  are  to  be  confined  to  the  Speech  and  Debate 
clause.1  The  broader  provisions  by  which  all  legislative 
powers  are  vested  in  the  Congress 2  is  relevant  to  the 
cause. 

1  The  Senators  and  Representatives  for  any  speech  or  debate  in  either 
House  shall  not  be  questioned  in  any  other  place.  U.S.  Const.  Art.  I,  § 
6(1). 

2  U.S.  Const.  Art.  I,  §  1. 


[T]  he  court  should  say  that  the  hiring  and  firing  of  his 
"alter  ego"  is  a  legislative  activity  and  a  part  of  the 
exercise  of  the  legislative  power.  The  question  is  not  one 
of  whether  there  is  a  judicial  remedy.  The  question,  as  I 
see  it,  is  whether  the  controversy  is  one  involving  the 
exercise  of  the  legislative  power  and  within  the  jurisdic- 
tion of  the  Congress.  Let  it  decide  whether  there  should 
be  absolute  immunity.  Let  it  determine  whether  there  is  a 
right  and  if  so  to  fashion  a  remedy  and  designate  a  tribu- 
nal to  declare  and  enforce  it.  I  think  it  should  have  been 
held  that  the  complaint  does  not  state  a  claim  upon 
which  relief  can  be  granted.  [Slip  Opinion  at  3515-3516; 
this  report  at  185-186.] 

In  dissent,  Judge  Goldberg,  joined  by  Chief  Judge  Brown,  re- 
jected the  majority's  conclusion  that  no  private  cause  of  action 
for  money  damages  could  be  implied  from  the  Due  Process  Clause 
of  the  Fifth  Amendment.  As  to  the  question  of  whether  the 
Speech  or  Debate  clause  served  as  a  bar  to  the  action,  the  dissent 
adopted  the  original  decision  of  the  Appeals  Court  panel  which 
had  concluded  that  it  was  not. 

As  to  the  majority's  comment  that  equitable  relief  might  be 
available  to  Congressional  employees  discriminatorily  dismissed 
from  their  jobs,  Judge  Goldberg  declared: 

The  majority's  unelaborated  suggestion  of  "equitable 
relief  is  oblivious  to  those  constitutional  values,  critical- 
ly implicated  in  this  case,  underlying  the  speech  or  debate 


11 

clause  and  the  doctrine  of  separation  of  powers.  Congress 
has  spoken  specifically  to  its  views  on  the  nature  of  the 
working  relationship  between  Congressmen  and  their  per- 
sonal staffs  by  classifying  employees  like  Mrs.  Davis  as 
removable  "at  any  time  *  *  *  with  or  without  cause."  The 
Supreme  Court  has  accorded  congressional  staffers 
speech  or  debate  clause  protections  in  certain  circum- 
stances, recognizing  that  staffers  may  act  as  congression- 
al alter  egos  in  the  performance  of  certain  legislative 
tasks.  Gravel  v.  United  States,  408  U.S.  606,  92  S.Ct.  2614, 
33  L.Ed.2d  583  (1972).  See  Davis  v.  Passman,  544  F.2d  at 
877-81  (panel  opinion).  Apparently  the  majority  feels 
these  values  can  be  better  effectuated,  consistent  with  the 
requirements  of  the  fifth  amendment,  not  by  actions  for 
damages  but  by  injunctive  orders  requiring  Congressmen 
to  employ  particular  individuals.  This  is  not  the  occasion 
for  a  definitive  statement  on  the  circumstances  which 
might  justify  implication  of  a  private  action  for  equitable 
relief  to  vindicate  fifth  amendment  rights.  But  on  the 
facts  of  the  case  before  us,  I  would  have  thought  that 
such  "special  factors  counselling  hesitation  in  the  ab- 
sence of  affirmative  action  by  Congress,"  Bivens,  403  U.S. 
at  396,  91  S.Ct.  at  2005,  are  more  germane  to  the  implica- 
tion of  equitable  relief  than  to  implication  of  an  action 
for  damages. 

Similarly,  it  would  seem  to  me  that  the  special  prob- 
lems of  congressional  immunity  under  the  speech  or 
debate  clause  and  the  doctrine  of  separation  of  powers 
render  this  case  uniquely  appropriate  for  adjudication  in 
the  federal  courts  under  a  federal  cause  of  action.  Much 
of  the  Bivens  opinion  concerns  the  difficulties  and  inade- 
quacies of  state  court  or  state  law  adjudications  of  feder- 
al immunities  in  the  context  of  constitutional  claims;  that 
reasoning  is,  if  anything,  even  more  powerful  with  re- 
spect to  the  issues  presented  here.  [Slip  Opinion  at  3528; 
this  report  at  198  (footnote  omitted).J 

Status. — No  further  action  has  been  taken. 

The  full  text  of  the  en  banc  opinion  of  the  Court  of  Appeals  panel 
is  printed  in  the  "Decisions"  section  of  this  report  at  177. 

The  complete  text  of  the  opinion  of  the  Court  of  Appeals  panel  is 
printed  in  the  "Decisions"  section  of  the  report  of  Court  Proceed- 
ings and  Actions  of  Vital  Interest  to  the  Congress,  Part  1,  April  15, 
1977. 

Mc Adams  (formerly  McClellan)  v.  McSurely 

No.  76-1621  (U.S.  Supreme  Court) 

Brief. — On  August  11,  1967,  pursuant  to  warrants  issued  under  a 
State  sedition  statute,  Kentucky  officials  arrested  Alan  and  Marga- 
ret McSurely  and  seized  books  and  papers  from  their  home.  The 
McSurelys  filed  a  complaint  in  the  District  Court  for  the  Eastern 
District  of  Kentucky,  challenging  the  constitutionality  of  the  State 
statute. 

On  September  11,  1967,  the  three-judge  court  which  heard  the 
case  issued  an  order  directing  that: 
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(1)  the  material  seized  in  the  raid  on  the  McSurely  home 
be  left  in  the  custody  of  the  Kentucky  Commonwealth 
Attorney,  Thomas  B.  Ratliff; 

(2)  the  material  be  made  available  to  the  U.S.  Marshal 
for  the  Eastern  District  of  Kentucky; 

(3)  Ratliff  and  the  U.S.  Marshal  make  an  inventory  of 
the  seized  material  and  file  it  with  the  record  of  the  case; 
and 

(4)  Ratliff  return  to  the  McSurelys  such  materials  as  he 
determined  were  not  relevant  to  the  investigation  and 
prosecution  of  the  McSurelys. 

That  same  day  the  McSurelys  were  indicted  by  a  Kentucky 
grand  jury. 

On  September  14,  1967,  the  three-judge  Federal  District  Court 
rendered  its  decision  holding  the  Kentucky  statute  unconstitution- 
al and  enjoining  prosecution  of  the  McSurelys.  The  court  directed 
that  Ratliff  retain  the  seized  materials  "in  safekeeping  until  final 
disposition  of  this  case  by  appeal  or  otherwise." 

On  September  25,  1967,  Lavern  Duffy,  Assistant  Counsel  on  the 
staff  of  the  Permanent  Investigations  Subcommittee  of  the  Senate 
Government  Operations  Committee,  called  Ratliff  by  phone  to  ask 
about  the  seized  documents.  Subsequently,  on  October  8,  1967, 
Committee  Investigator  John  Brick  went  to  Kentucky,  talked  with 
Ratliff  and  confirmed  that  the  seized  material  in  Ratliff  s  posses- 
sion contained  information  relating  to  the  activities  of  a  number  of 
organizations  in  which  the  subcommittee  was  interested. 

Ratliff  has  claimed  that  at  some  point  before  Brick  was  first 
given  access  to  the  seized  material,  he  tried  unsuccessfully  to  con- 
tact all  of  the  members  of  the  three-judge  court  to  obtain  their 
concurrence  in  his  decision  to  allow  Brick  to  inspect  the  docu- 
ments. While  he  was  unsuccessful  in  reaching  two  of  the  judges,  he 
has  stated  that  he  did  talk  to  the  third  (Judge  Moynahan).  Ratliff  s 
testimony  at  trial  on  his  discussion  with  the  judge  implied  (accord- 
ing to  the  opinion  of  the  minority  of  the  en  banc  Court  of  Appeals) 
that  Judge  Moynahan  agreed  to  Brick's  examining  and  copying  the 
material.  [McSurely  v.  McClellan,  553  F.2d  1277,  1307-1308  (D.C. 
Cir.  1976).] 

On  October  12,  1967,  Brick  examined  the  material  for  about  4 
hours.  He  took  notes,  made  copies  of  234  of  the  documents,  and 
then  returned  to  Washington. 

Four  days  later,  on  October  16th,  Senator  McClellan  directed 
Brick  to  prepare  subpoenas  duces  tecum  for  the  seized  material  in 
Ratliff  s  custody,  which  the  Senator  had  determined  was  relevant 
to  the  subcommittee's  investigations  of  an  April  1967  riot  in  Nash- 
ville, Tennessee.  The  next  day,  Brick,  who  had  returned  to  Ken- 
tucky, notified  Judge  Moynahan  of  the  issuance  of  the  Congression- 
al subpoenas  before  serving  Ratliff,  the  U.S.  Marshal  (cocustodian 
with  Ratliff  of  the  seized  materials),  and  the  McSurelys.  The  next 
day  the  McSurelys  filed  motions  with  the  three-judge  court  seeking 
orders  blocking  Ratliff  from  releasing  the  seized  material  to  the 
subcommittee  and  directing  him  to  return  the  materials  to  them 
(the  McSurelys). 

On  October  30,  1967,  the  three-judge  court  issued  an  order  in 
response  to  the  McSurelys'  motions.  The  court  overruled  motions 
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that  the  materials  in  Ratliff  s  custody  be  returned  to  the  McSure- 
lys  and  that  a  restraining  order  be  issued  enjoining  release  of  the 
materials  requested  "by  a  Committee  of  the  United  States  Senate." 
Officers  of  the  court  and  the  parties  to  the  action  were  directed  "to 
cooperate  with  the  Senate  committee  in  making  available  such  of 
the  materials,  or  copies  thereof,  as  the  committee  considers  perti- 
nent to  its  inquiry  *  *  *  ."  [553  F.2d  at  1308.] 

On  November  1,  1967,  a  motion  for  reconsideration  and  rehear- 
ing of  the  October  30th  order  was  denied.  The  court  granted  a  24- 
hour  stay  to  allow  the  McSurelys  to  apply  to  the  Supreme  Court 
for  review,  and  directed  that  pending  such  review  the  material  not 
be  removed  from  Ratliff  s  custody  and  that  "copies  thereof  shall 
not  be  made  on  or  before  2:00  p.m.,  Eastern  Standard  Time,  No- 
vember 2,  1967."  [553  F.2d  at  1308.] 

On  November  10,  1967,  Mr.  Justice  Stewart,  for  the  Supreme 
Court,  ordered  that  the  documents  remain  in  their  then  custody 
until  the  three-judge  court  could  hear  and  rule  on  the  McSurelys' 
objections  to  the  Congressional  subpoenas. 

In  an  order  issued  on  December  5,  1967,  the  three-judge  court 
overruled  the  McSurelys'  objections  to  the  subpoenas.  The  court 
ordered  Ratliff  to  comply  with  the  Congressional  subpoenas  by 
allowing  committee  representatives  to  make  copies  of  the  materials 
in  his  possession  pursuant  to  the  court's  order.  A  5-day  stay  was 
ordered  in  the  compliance  required  by  the  order  to  allow  the 
McSurelys  to  seek  Supreme  Court  review. 

On  January  20,  1968,  Mr.  Justice  Stewart,  again  speaking  for  the 
Supreme  Court,  stayed  the  three-judge  court  order  "to  the  extent 
that  the  seized  documents  shall  remain  in  custody."  [390  U.S.  914 
(1968).]  The  stay  was  conditioned  on  the  McSurelys  filing  an  appeal 
of  the  October  30th  three-judge  court  order  with  the  Supreme 
Court. 

On  March  18,  1968,  the  Supreme  Court  declined  to  hear  the  case, 
dismissing  the  appeal  in  a  per  curiam  order  [390  U.S.  914  (1968)], 
but  continued  the  stay  to  allow  the  McSurelys  to  apply  to  the  Sixth 
Circuit  Court  of  Appeals  for  a  stay.  By  the  time  the  McSurelys' 
appeal  to  the  Sixth  Circuit  was  taken,  the  time  for  the  State  to 
appeal  the  three-judge  court's  order  of  September  14,  1967,  finding 
the  Kentucky  statute  unconstitutional,  had  expired. 

In  July  of  1968,  the  Sixth  Circuit  decided  that  since  time  for 
appeal  of  the  September  14th  order  had  run,  "the  right  of  the  court 
to  retain  possession  of  the  seized  documents,  which  include  no 
contraband,  has  expired."  [McSurely  v.  Ratliff,  398  F.2d  817,  819 
(6th  Cir.  1968).]  The  Appeals  Court  ordered  that  the  materials  be 
returned  to  the  McSurelys  without  prejudice  to  the  subcommittee's 
right  to  proceed  with  the  enforcement  of  its  subpoenas: 
"[QJuestions  [as  to  the  subpoenas]  may  be  adjudicated  under  the 
appropriate  procedure  for  challenging  subpoenas  of  Congressional 
Committees."  [398  F.2d  818,  cited  in  553  F.2d  at  1309.] 

On  November  8,  1968,  the  seized  materials  were  returned  to  the 
McSurelys.  The  McSurelys,  who  were  immediately  served  with  new 
subcommittee  subpoenas  similar  to  the  original  subcommittee  sub- 
poenas, refused  to  comply  with  the  new  subpoenas. 

The  McSurelys  filed  a  civil  action  in  the  U.S.  District  Court  for 
the  District  of  Columbia  on  the  date  named  in  the  subpoenas  for 
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their  appearance  before  the  subcommittee.  They  sought  a  declara- 
tion that  compliance  with  the  subpoenas  was  not  required,  a  pre- 
liminary and  permanent  injunction  against  institution  of  criminal 
proceedings  against  them  for  their  failure  to  comply  with  the  sub- 
poenas, and  monetary  damages. 

No  action  had  been  taken  in  this  civil  suit  at  the  time  the 
McSurelys  were  indicted  for  contempt  of  Congress  for  failure  to 
comply  with  the  subpoenas.  Subsequently,  in  their  civil  action,  they 
filed  an  amended  and  supplemental  complaint  seeking  only  com- 
pensatory and  punitive  damages.  The  McSurelys  alleged  that  the 
defendants,  Senator  McClellan,  three  members  of  the  subcommit- 
tee staff,  and  Ratliff  the  Kentucky  Commonwealth  Attorney  who 
initially  seized  from  their  home  the  documents  which  included 
those  later  subpoenaed  by  the  subcommittee,  entered  into  a  con- 
spiracy to  deprive  them  of  their  constitutional  rights.  They  sought 
damages  "for  the  unlawful  seizure,  inspection  and  appropriation  of 
their  personal  and  business  papers  and  documents  and  other  ob- 
jects and  articles,  for  the  issuance  of  subpoenas  based  on  illegally 
obtained  information  and  invalid  on  their  face,  for  their  humili- 
ation and  embarrassment,  mental  and  emotional  pain,  loss  of  em- 
ployment, disruption  of  personal  privacy  and  safety  caused  thereby, 
all  in  violation  and  derogation  of  their  rights  under  the  First, 
Fourth,  Fifth,  and  Fourteenth  Amendments  to  the  U.S.  Constitu- 
tion and  the  laws  of  the  United  States."  [Plaintiffs  Amended  and 
Supplemental  Complaint,  at  13-14.] 

In  the  criminal  action  for  contempt  of  Congress,  the  McSurelys 
were  convicted  and  sentenced  in  June  1970.  The  convictions  were 
appealed  to  the  Court  of  Appeals.  The  decision  of  the  Court  of 
Appeals,  reversing  the  contempt  of  Congress  convictions  of  the 
McSurelys,  was  filed  on  December  20,  1972.  The  majority  of  the 
court  took  the  position  that  the  exclusionary  rule  of  evidence  ap- 
plied to  proceedings  before  Congressional  committees  as  well  as  to 
criminal  prosecutions,  and  therefore,  the  court  held  that  the  sub- 
committee's subpoenas  were  inadmissable  as  the  fruit  of  an  unlaw- 
ful search  and  seizure.  [United  States  v.  McSurely,  473  F.2d  1178 
(D.C.  Cir.  1972).]  The  case  was  remanded  to  the  U.S.  District  Court 
for  the  District  of  Columbia  with  instructions  to  enter  judgments  of 
acquital  in  the  matter  of  the  contempt  convictions.  The  Solicitor 
General  decided  not  to  potion  the  Supreme  Court  for  a  writ  of 
certiorari. 

In  the  civil  proceedings  brought  by  the  McSurelys,  Chairman 
McClellan  and  three  subcommittee  staff  members  filed  a  motion  to 
dismiss,  or,  in  the  alternative,  for  summary  judgment  in  the  Dis- 
trict Court  on  October  26,  1971. 

The  grounds  claimed  in  support  of  the  motion  were: 

(1)  Defendants  are  immune  from  actions  for  damages 
where  as  here  it  is  clear  that  their  conduct  was  within  the 
sphere  of  legislative  activity.  (2)  The  claimant  fails  to  state 
a  claim  upon  which  relief  can  be  granted  against  defend- 
ants who  were  a  U.S.  Senator  or  employees  of  the  Senate 
of  the  United  States  at  all  times  material  to  this  cause.  (3) 
Plaintiffs  are  barred  by  collateral  estoppel  from  relitigat- 
ing  issues  previously  settled  by  the  judgment  of  this  court 
in  United  States  v.  Alan  McSurely  and  Margaret  McSurely, 
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Criminal  Nos.  1376-69,  1377-69.  *  *  *  [Defendants'  Motion 
to  Dismiss  or  in  the  Alternative  for  Summary  Judgment, 

at  1.] 

The  motion  to  dismiss  was  denied  on  June  12,  1973,  and  after  the 
motion  for  reconsideration  was  rejected,  the  Federal  defendants 
filed  notice  of  appeal. 

In  a  2  to  1  decision  on  October  28,  1975,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  reversed  the  District  Court's 
ruling  and  remanded  the  case  for  further  action  consistent  with  its 
holding. 

The  three-judge  panel  of  the  Appeals  Court  held  that,  as  a 
matter  of  law,  the  defendants  were  entitled  to  summary  judgment 
on  all  counts  of  the  complaint  relating  to  the  inspection  by  the 
committee  investigator  of  the  seized  material,  the  transportation  of 
such  material  to  Washington  by  the  investigator,  the  utilization  of 
the  information  by  the  investigator  as  the  basis  for  Congressional 
subpoenas,  and  the  issuance  of  Contempt  of  Congress  citations 
against  the  plaintiffs. 

The  Appeals  Court  left  for  the  District  Court  on  remand  the 
determination  of  whether  the  defendants  actively  collaborated  in 
the  original  raid  on  the  McSurelys'  home  and,  if  so,  whether  there 
was  sufficient  evidence  of  such  collaboration  to  merit  a  trial  on 
that  issue. 

In  addition,  the  Appeals  Court  remanded  to  the  lower  court  the 
question  of  whether  the  defendants  distributed  copies  of  documents 
to  individuals  or  agencies  outside  Congress — and,  if  so,  whether 
such  distribution  was  actionable.  [McSurely  v.  McClellan,  521  F.2d 
1024  (D.C.  Cir.  1975).] 

The  McSurelys  filed  a  petition  for  a  rehearing  by  the  Court  of 
Appeals  sitting  en  banc. 

On  December  10,  1975,  the  decision  of  the  Court  of  Appeals  was 
vacated  and  the  petition  for  a  rehearing  en  banc  was  granted. 

On  December  21,  1976,  the  Court  of  Appeals  en  banc  issued  its 
opinion. 

A  majority  of  the  court  held  that  as  a  matter  of  law  the  Federal 
defendants  were  entitled  to  summary  judgment  on: 

(1)  "allegations  in  the  amended  complaints  pertaining  to 
the  subcommittee  staffs  inspection  of  the  234  documents 
that  Brick  [the  subcommittee  investigator]  brought  to  the 
subcommittee," 

(2)  "the  utilization  of  the  information  obtained  by  Brick 
as  the  basis  for  congressional  subpoenas,  and" 

(3)  "the   issuance   of  Contempt   of  Congress   citations 

*  *  *    » 

The  majority  further  said  that:  "since  no  allegation  has  been 
made  as  to  conspiracy  in  the  original  raid  of  the  McSurelys'  home, 
appellants  are  entitled  to  dismissal  on  this  point."  [553  F.2d  at 
1299.] 

As  to  the  first  three  points  the  court  found  that  the  activities 
complained  of  were  done  within  the  legislative  process  and  were 
protected  by  Speech  or  Debate  clause  immunity  or  legislative  im- 
munity. 
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Left  for  the  District  Court's  consideration  and  initial  determina- 
tion on  remand  were: 

(1)  whether  any  cause  of  action  against  defendants  Brick 
and  Alderman  survives  their  deaths;  (2)  whether  Brick's 
inspection  of  the  seized  material  put  in  Ratliff  s  possession 
under  the  three-judge  court's  "safekeeping"  directive,  and 
Brick's  transport  to  Washington  of  copies  of  234  docu- 
ments, violated  the  McSurelys'  rights  under  the  Fourth 
Amendment;  (3)  whether  Brick  selected  and  transported  to 
Washington  copies  of  documents  he  knew  to  be  wholly 
unrelated  to  the  legislative  inquiry,  and,  if  so,  whether 
such  conduct  was  actionable  under  the  applicable  law;  (4) 
whether  any  other  federal  defendants  acted  in  concert 
with  Brick  in  action  for  which  he  enjoys  no  legislative 
immunity;  (5)  whether  any  of  the  federal  defendants  dis- 
tributed copies  of  documents  in  the  subcommittee's  posses- 
sion to  individuals  or  agencies  outside  of  Congress,  and,  if 
so,  whether  such  distribution  was  actionable  under  the 
applicable  law;  and  (6)  other  matters  identified  in  this 
opinion  as  requiring  further  development.  [553  F.2d  at 
1299.] 

As  to  the  refusal  to  grant  summary  judgment  on  two  allegations 
relating  to  dissemination  of  some  or  all  of  the  documents  outside  of 
the  subcommittee  and  the  Congress,  the  Court  of  Appeals  found 
that  such  activity  "is  not  legislative  activity  entitled  to  absolute 
immunity  by  force  of  the  Speech  or  Debate  clause,  in  the  absence 
of  a  claim  of  legislative  purpose."  [553  F.2d  at  1286.] 

As  to  the  inspection  and  transportation  by  Subcommittee  Investi- 
gator Brick  of  documents  held  in  "safekeeping"  by  court  order,  the 
refusal  of  the  District  Court  to  grant  summary  judgment  was  af- 
firmed by  an  equally  divided  court.  Five  judges  felt  that  on  that 
point,  "there  is  evidence  in  the  record  as  it  presently  stands,  'which 
affords  more  than  merely  colorable  substance'  to  the  claim  of  an 
independent  Fourth  Amendment  violation  by  Brick."  [553  F.2d  at 
1289.]  They  hypothesized  that  the  District  Court's  "safekeeping" 
order  in  effect  at  the  time  of  Brick's  inspection  and  transportation 
of  the  documents  to  Washington  for  the  subcommittee's  use  pre- 
cluded Brick  from  having  access  to  the  documents. 

Judge  Wilkey,  writing  for  himself  and  four  other  judges,  disa- 
greed. These  judges  refused  to  accept  that  Brick's  inspection  and 
transportation  of  the  documents  constituted  an  unlawful  search 
and  seizure  under  the  Fourth  Amendment.  They  said  that: 

After  a  tangential  approach  to  this  basic  underlying 
issue,  the  majority  opinion  does  refer  to  Brick's  "search- 
and-taking"  (p.  30),  the  "search  and  seizure  of  Brick"  (p. 
32),  and  then  asserts  flatly  "two  separate,  independent 
search  and  seizures  took  place  here"  (p.  33). 

With  this  holding  our  colleagues  make  new  law.  The 
transfer  from  one  investigating  agency  to  another  is  not  a 
"separate,  independent  search  and  seizure,"  and,  as  we 
show  later,  the  rationale  of  all  the  Supreme  Court  "silver 
platter"  decisions  and  the  recent  en  banc  specific  holding 
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of  the  Ninth  Circuit  in  United  States  v.  Sherwin  [531  F.2d 
1  (9th  Cir.  1976)]  are  directly  contrary. 

New  law  it  is,  but  law  absolutely  necessary  to  the  major- 
ity's holding  that  the  McSurelys'  Fourth  Amendment 
rights  were  violated  here,  for  without  an  "unreasonable 
search  and  seizure"  by  the  Senate  aide  his  investigative 
activities  and  related  acts  by  his  superiors  are  admittedly 
protected  by  the  Speech  or  Debate  clause.  [553  F.2d  at 
1305.] 

These  five  dissenting  judges  felt  that  the  majority's  reading  of 
the  "safekeeping  order"  was  inaccurate.  The  minority  concluded 
that  the  initial  District  Court  order  did  not  prohibit  Brick's  inspec- 
tion and  that  subsequent  orders  by  the  District  Court  and  eventual- 
ly the  Sixth  Circuit  Court  of  Appeals  at  least  impliedly  allowed 
Brick  access  to  the  documents. 

During  the  course  of  the  McSurelys'  contempt  trial,  Brick  "con- 
ceded that  when  'he  went  to  Pikeville  to  examine  the  documents  in 
the  Court  House,'  he  looked  through  the  papers  and  books  and 
determined  there  were  'many'  items  that  'he  didn't  need  at  all 
*  *  *  '."  [553  F.2d  at  1294-1295.]  The  majority  noted:  "The  fact  that 
Brick  took  and  transported  concededly  extraneous  material — and  it 
is  significant  that  he  seized  'some  personal  letters' — takes  this  case 
outside  the  protection  of  legislative  immunity."  [553  F.2d  at  1295.] 
On  this  point  the  majority  concluded:  "Brick's  testimony  at  the 
contempt  trial  ultimately  may  be  explained  away  to  the  satisfac- 
tion of  a  jury.  But  it  is  plainly  sufficient  to  preclude  an  automatic 
dismissal  of  the  lawsuit  at  the  threshold,  on  the  basis  of  legislative 
immunity."  [553  F.2d  at  1296.] 

To  this  majority  conclusion  the  minority  responded: 

The  majority  holds  that  even  if  Brick  did  not  violate  the 
Fourth  Amendment  in  his  "search  and  seizure"  he  may 
have  violated  the  right  of  privacy  of  the  McSurelys  by 
taking  private  letters  he  believed  to  be  irrelevant. 

The  most  simple  and  complete  answer  to  the  majority's 
position,  which  does  not  necessitate  evaluating  the  facts  as 
to  relevance  or  irrelevancy,  is  to  point  out  the  clear  law  in 
the  Supreme  Court  that,  absent  an  illegal  search  and  seiz- 
ure by  Brick,  the  charge  of  invasion  of  privacy  does  not 
state  a  cause  of  action  under  the  Constitution.  Since  the 
McSurelys'  amended  complaint  does  not  allege  any  inva- 
sion of  privacy  on  a  statutory  or  common  law  basis,  this 
cause  of  action  should  be  dismissed  if  there  has  been  no 
Fourth  Amendment  offense. 

If  undertaken  without  relevance  to  his  official  inquiry, 
Brick's  inspection  and  copying  of  the  private  papers  of 
Mrs.  McSurely  may  amount  to  a  cause  of  action  at 
common  law  for  "intrusion"  upon  her  privacy.  McSurelys' 
amended  complaint,  however,  does  not  allege  any  such 
common  law  or  statutory  violation,  but  alleges  rather  a 
violation  of  the  Fifth  Amendment,  which,  of  course,  pro- 
tects each  person  from  deprivation  by  a  federal  official  of 
life,  liberty  or  property,  without  due  process  of  law.  Pre- 
sumably, the  McSurelys  are  alleging  that  Brick  impaired 


18 

the  privacy  interest  that  is  implicit  in  the  "liberty"  pro- 
tected by  due  process. 

Does  the  Fifth  Amendment  provide  liability  under 
[Biuens  v.  Six  Unknown  Agents  of  Federal  Bureau  of  Nar- 
cotics, 403  U.S.  388  (1971)]  against  federal  officers  for  what 
amount  to  common  law  torts?  The  Supreme  Court  appears 
to  have  answered  that  question  in  the  negative  in  the 
recent  case  of  Paul  v.  Davis  [424  U.S.  693  (1976)].  [553  F.2d 
at  1326.] 

Turning  to  the  question  of  whether  the  documents  selected  and 
transported  by  Brick,  "were  needed  by  him  for  the  performance  of 
his  duties,"  the  minority  attacked  the  majority's  conclusion  that 
the  documents  were  irrelevant.  While  the  minority  agreed  that 
Brick  had  conceded  that  some  of  the  documents  might  have  been 
irrelevant  to  the  committee's  inquiry,  it  stated:  "This  [the  majority] 
decision  still  amounts  to  'second  guessing'  the  legislative  process 
since  it  overrides  an  independent  estimate  of  relevance  that  could 
be  'plausibly  interposed,'  and  it  appears  to  override  a  judgment  of 
relevance  inferable  from  the  subpoenas  [which  were  subsequently 
issued  by  the  Committee]."  [553  F.2d  at  1328.]  The  minority  further 
noted  that  the  documents  which  were  purported  to  be  irrelevant 
may  in  fact  have  been  relevant  to  the  committee's  investigation. 
The  Senate  investigator  was  required  to  take  such  documents  to 
the  committee  for  its  determination  of  relevance  since  "[t]he  Sena- 
tors or  others  on  the  staff  may  easily  have  seen  something  of 
significance  in  any  one  of  these  letters,  definitely  relevant  to  the 
inquiry  of  the  committee,  which  might  have  escaped  the  knowledge 
or  attention  of  Brick."  [553  F.2d  at  1328.] 

The  minority  continued: 

Without  deigning  to  give  any  reasons  therefore,  the  ma- 
jority blandly  treats  the  Senate  investigator  Brick's  testi- 
mony that  he  did  not  "need  that  letter  signed  [sic]  Dearest 
Cucumber"  as  a  final  irrevocable  concession  binding  on 
the  Senate  Committee  and  this  court  that  this  particular 
letter  (and  all  other  letters  similarity  characterized  by  the 
McSurelys)  were  totally  irrelevant  to  the  Senate  inquiry. 
This  is  a  rather  astonishing  assumption. 

In  the  first  place,  Brick's  testimony  was  only  an  expres- 
sion of  his  own  need  for  the  letter,  not  that  of  the  Commit- 
tee's. Brick  had  read  the  letter  and  presumably  remem- 
bered any  important  features  of  its  contents.  Neither 
Chairman  McClellan  nor  Brick's  staff  superiors  had  seen 
the  letter  and  had  had  the  opportunity  to  evaluate  its 
contents. 

Secondly,  we  are  at  a  total  loss  to  understand  by  what 
principle  of  law  it  can  be  held  that  a  subordinate  Senate 
Committee  staff  member  can  bind  the  Senate  Committee, 
or  indeed  this  court,  on  the  question  of  relevance.  Surely 
the  determination  of  the  relevance  of  any  of  the  docu- 
ments which  Brick  had  inspected  was  for  the  Senate  Com- 
mittee, or  under  its  usual  operating  procedures,  for  the 
Committee  Chairman.  The  agreed  facts  are  that  "on  Octo- 
ber 16,  1967,  at  the  personal  direction  of  Senator  John  L. 
McClellan,  he  prepared  the  subpoenas  involved  herein." 
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Brick  took  the  subpoenas  to  McClellan,  "with  whom  he 
had  conferred  on  the  subject  matter  thereof  since  October 
6,  1967,"  and  McClellan  signed  the  four  subpoenas,  two  of 
which  were  directed  to  the  McSurelys.  This  action  of  the 
Senate  Committee  Chairman,  after  a  review  of  the  copies 
of  the  documents  brought  back  by  Brick,  evidenced  the 
Committee  Chairman's  determination  of  what  he  thought 
was  relevant  for  the  Senate's  inquiry,  i.e.,  the  234  docu- 
ments. What  Brick  said  he  himself  "needed  for  the  per- 
formance of  [his]  duties"  is  of  little  importance  in  deter- 
mining what  the  Senate  Subcommittee  might  reasonably 
find  relevant  for  its  inquiries. 

We  would  hold  that,  relevant  or  irrelevant,  the  Senate 
investigator's  actions  in  regard  to  the  allegedly  personal 
letters  of  the  McSurelys  are  in  no  way  a  ground  for  a 
claim  of  constitutional  significance,  as  the  Supreme  Court 
held  in  Paul  v.  Davis,  supra,  and  since  the  McSurelys  have 
alleged  no  other  type  claim  on  this  basis,  their  action  on 
this  point  should  be  dismissed.  [553  F.2d  at  1330-1331  (foot- 
notes omitted).] 

In  its  conclusion,  the  minority  objected  strenuously  to  the  major- 
ity's decision  to  remand  the  case  to  the  District  Court  for  further 
consideration  of  some  of  the  actions  taken  by  the  Congressional 
defendants.  The  court  noted: 

The  purpose  of  an  absolute  immunity  is  to  cut  off  claims 
against  protected  parties  at  the  outset.  To  be  true  to  this 
purpose,  a  court  should  make  every  effort  to  determine  if  a 
claim  is  inside  or  outside  the  protection  of  the  Speech  or 
Debate  clause.  A  remand  for  further  factual  proceedings 
on  the  issue  of  absolute  immunity  itself  should  be  required 
only  in  the  case  of  clear  need.  Otherwise  the  "mini-trial" 
that  the  defendant  is  forced  to  undergo  constitutes  an 
erosion  of  the  principle  of  absolute  immunity.  The  major- 
ity is  engaging  in  such  an  erosion  of  the  Speech  or  Debate 
clause  here. 

The  uncontroverted  facts,  of  this  case,  the  logic  of  the 
Fourth  Amendment,  and  the  available  case  law  support 
our  conclusion  here  that  the  inspections  and  copying  by 
Brick  did  not  amount  to  an  unreasonable  search  and  seiz- 
ure. Not  only  does  the  majority  err  in  its  contrary  conclu- 
sions, but  it  abrogates  its  duty  in  deciding  absolute  immu- 
nity by  calling  for  a  remand.  [553  F.2d  at  1332-1333.] 

In  a  separate  dissent,  Judge  Danaher,  writing  for  himself  and 
three  other  judges,  concurred  in  Judge  Wilkey's  opinion,  but  also 
expressed  a  general  dissent  from  those  portions  of  the  majority's 
opinion  which  did  not  provide  for  complete  dismissal  of  the  com- 
plaint. He  stated  that: 

A  Subcommittee  of  the  U.S.  Senate  was  engaged  in  the 
truthfinding  process  which  it  had  been  commanded  to  ex- 
ecute. So  it  is  that  the  Chairman  of  that  Subcommittee 
and  the  members  of  its  staff,  under  the  circumstances 
here,  should  be  entitled  to  absolute  immunity. 
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It  is  respectfully  submitted  that  this  case  should  be  re- 
manded to  the  District  Court  with  directions  to  dismiss  the 
complaint.  [553  F.2d  at  1339.] 

On  May  19,  1977,  the  defendants  filed  a  petition  for  a  writ  of 
certiorari  with  the  U.S.  Supreme  Court. 

On  October  11,  1977,  the  petition  for  a  writ  of  certiorari  was 
granted. 

Herbert  H.  McAdams,  executor  of  the  estate  of  the  deceased 
Senator  McClellan,  was  substituted  for  him  as  party  petitioner  on 
January  23,  1978. 

The  petition  was  argued  before  the  Supreme  Court  on  March  1, 
1978. 

Status. — The  case  is  pending  before  the  U.S.  Supreme  Court. 

The  full  text  of  the  decision  of  the  Court  of  Appeals  in  the 
criminal  action  for  contempt  of  Congress  was  printed  in  the  "Deci- 
sons"  section  of  the  report  of  Court  Proceedings  and  Actions  of 
Vital  Interest  to  the  Congress,  December  1972. 

The  full  text  of  the  decision  of  October  28,  1975,  of  the  Court  of 
Appeals  was  printed  in  the  "Decisions"  section  of  the  report  of 
Court  Proceedings  and  Actions  of  Vital  Interest  to  the  Congress, 
December  31,  1975. 

The  full  text  of  the  decision  of  December  21,  1976,  of  the  Court  of 
Appeals  en  banc  was  printed  in  the  "Decisions"  section  of  the 
report  of  Court  Proceedings  and  Actions  of  Vital  Interest  to  the 
Congress,  December  1976. 

Hutchinson  v.  Proxmire 

Nos.  77-1677  and  77-1755  (Seventh  Cir.) 

Brief. — On  April  18,  1975,  Senator  William  Proxmire,  Chairman 
of  the  Subcommittee  on  Housing  and  Urban  Development  and 
Independent  Agencies  of  the  Senate  Appropriations  Committee, 
which  has  jurisdiction  over  funds  for  the  National  Science  Founda- 
tion, the  National  Aeronautics  and  Space  Administration,  and  the 
Office  of  Naval  Research,  made  a  statement  on  the  floor  of  the 
Senate  relating  to  certain  research  contracts  awarded  by  those 
agencies  to  Dr.  Ronald  R.  Hutchinson,  a  Michigan  research  scien- 
tist. A  press  release  which  consisted  almost  entirely  of  quotations 
from  the  Senator's  floor  statement  was  authorized  by  Senator  Prox- 
mire's  office  and  issued  by  the  Senate  Service  Department,  and  at 
about  the  same  time,  Morton  Schwartz,  an  aide  to  Senator  Prox- 
mire, alleged  telephoned  various  Federal  agencies  in  an  attempt  to 
persuade  those  agencies  to  terminate  grants  or  contracts  for  re- 
search being  performed  by  Dr.  Hutchinson.  Seven  months  later, 
Senator  Proxmire  appeared  on  a  nationally  syndicated  television 
show.  During  that  appearance  Senator  Proxmire  made  statements 
regarding  the  expenditure  of  Federal  funds  for  study  of  certain 
aspects  of  the  behavior  of  monkeys,  rats,  and  human  beings.  [Al- 
though this  was  Dr.  Hutchinson's  project,  he  was  not  mentioned  by 
name  during  Senator  Proxmire's  appearance.] 

On  April  15,  1976,  Dr.  Hutchinson  filed  a  $6  million  slander  and 
libel  action  in  the  U.S.  District  Court  for  the  Western  District  of 
Wisconsin  against  Senator  Proxmire  and  his  aide  alleging  that 
they  "maliciously  and  with  knowledge  of  the  consequences  of  their 
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conduct  interfered  with  the  numerous  valid  contractual  relation- 
ships that  the  plaintiff  had  with  the  supporters  of  his  research." 
Dr.  Hutchinson's  complaint  seeks  relief  based  on  the  statements 
made  in  the  press  release,  on  the  television  show,  and  by  Mr. 
Schwartz  over  the  telephone  to  the  various  Federal  agencies. 

The  defendants  filed  a  motion  with  the  court  on  June  10,  1976,  to 
have  the  case  transferred  to  the  District  of  Columbia. 

On  June  11,  1976,  the  court  issued  an  order  by  U.S.  District 
Court  Judge  Doyle  in  which  he  disqualified  himself  from  the 
action.  The  case  was  transferred  to  the  Northern  District  of  Illi- 
nois, since  Judge  Doyle  was  the  only  judge  in  the  Western  District 
of  Wisconsin.  The  case  was  still  docketed  in  the  Wisconsin  court, 
however,  and  was  handled  as  if  it  were  there. 

Senator  Proxmire  filed  a  motion  to  dismiss  or,  alternatively,  for 
summary  judgment  on  July  9.  In  it  he  claimed:  (1)  that  the  alleged 
misconduct  was  legitimate  legislative  activity  and,  accordingly,  ab- 
solutely privileged;  (2)  that  his  statements  and  inquiries  about  the 
use  of  public  funds  were  privileged;  and  (3)  that  there  is  no  factual 
basis  which  will  support  a  finding  for  the  plaintiff. 

On  December  23,  1976,  the  court  granted  defendants'  motion  for 
summary  judgment,  with  a  written  opinion  to  be  issued  by  January 
23,  1977.  Subsequently  the  court  extended  until  April  27,  1977,  the 
date  for  filing  its  memorandum. 

On  April  22,  1977,  the  court  issued  its  opinion.  It  concluded  that 
in  order  to  determine  whether  Senator  Proxmire  should  be  granted 
summary  judgment  three  issues  had  to  be  resolved: 

"(1)  Whether  the  investigative  activities  of  a  Senator  in  connec- 
tion with  the  duties  as  a  Member  of  Senate  subcommittees  were 
privileged. 

"(2)  Whether  a  press  release  issued  by  the  United  States  Senate 
Service  Department  and  containing  the  Substance  of  a  Senate  floor 
speech  by  the  United  States  Senator  was  privileged  under  the 
Speech  or  Debate  clause  of  the  United  States  Constitution; 

"(3)  Whether  the  statements  made  by  the  United  States  Senator 
to  his  constituents  and  in  a  television  appearance  were  libelous  or 
defamatory."  [Slip  Opinion  at  2.] 

For  purposes  of  determining  the  applicability  of  Speech  or 
Debate  clause  immunity  to  the  allegations  in  the  complaint  the 
court  divided  the  actions  of  Senator  Proxmire  and  Mr.  Schwartz 
into  four  phases: 

(1)  investigation  into  Federal  funding  of  Dr.  Hutchinson's  re- 
search; 

(2)  delivery  of  a  speech  on  the  Senate  floor  by  the  Senator  and 
issuance  of  a  press  release  reciting  the  facts  and  content  of  the 
Senate  speech; 

(3)  follow-up  investigation  by  the  Senator  and  his  staff  at  appro- 
priation hearings;  and 

(4)  the  Senator's  statement  on  the  Mike  Douglas  Show,  his  news- 
letter to  constituents,  and  his  other  comments  about  the  plaintiff. 

Citing  Eastland  v.  United  States  Servicemen's  Fund,  421  U.S.  491, 
503  (1975)  and  Doe  v.  McMillan,  412  U.S.  306,  314  (1973),  the  court 
stated  that:  "The  standard  for  involving  congressional  immunity 
under  article  I,  section  6  of  the  Constitution  is  the  standard  of 
legitimate  legislative  activity.  In  the  event  of  a  suit,  once  it  is 


22 

determined  that  the  conduct  complained  of  meets  that  standard, 
the  action  must  be  dismissed."  [Slip  Opinion  at  13.] 

While  noting  that  "considerable  confusion  exists  as  to  what  con- 
stitutes legitimate  legislative  activity,"  the  court  concluded  that  as 
to  the  aspects  of  the  case  related  to  the  investigations  conducted  by 
Senator  Proxmire  and  his  staff: 

In  this  case,  Senator  Proxmire  serves  on  several  subcom- 
mittees of  the  Senate  Committee  on  Appropriations.  These 
subcommittees  review  the  budgets  of  the  various  agencies 
with  which  Dr.  Hutchinson  has  contracted.  As  a  member 
of  these  subcommittees,  Senator  Proxmire  votes  on  appro- 
priations, makes  recommendations  regarding  the  distribu- 
tion of  government  funds,  and  concerns  himself  with  their 
expenditure.  Therefore,  his  inquiries,  and  those  of  his  ad- 
ministrative assistant,  into  how  American  taxpayers' 
moneys  are  spent  by  the  agencies  over  which  the  subcom- 
mittees in  question  had  jurisdiction  were  privileged  as  le- 
gitimate legislative  activity  under  the  Kilbourn  test  [Kil- 
bourn  v.  Thompson,  103  U.S.  168  (1881)]  of  "things  general- 
ly done  in  a  session  of  the  House  by  one  of  its  members  in 
relation  to  the  business  before  it."  [Slip  Opinion  at  14.] 

Addressing  the  problems  of  the  speech  on  the  floor  of  the  Senate 
and  the  authorization  of  the  press  release  the  court  concluded  that 
in  both  instances  Senator  Proxmire  was  protected  by  Speech  or 
Debate  clause  immunity. 

In  regard  to  the  press  release,  the  court  found  Senator  Prox- 
mire's  contention  that  his  authorization  of  the  press  release  was 
entitled  to  immunity  as  an  exercise  of  the  "informing  function"  to 
be  compatible  with  the  U.S.  Supreme  Court's  holdings  in  Doe  and 
Gravel  v.  United  States,  408  U.S.  606  (1972).  In  support  of  this  view 
the  court  noted  the  existence  of  the  franking  statute,  39  U.S.C. 
§  3210  (1970),  which  "promotes  the  'informing  function'  by  authoriz- 
ing free  use  of  the  mails"  and  cited  two  lower  court  cases  dealing 
with  the  use  of  the  frank  as  an  exercise  of  the  "informing  func- 
tion." Hoellen  v.  Annunzio,  348  F.  Supp.  305  (N.D.  111.  1972),  affd 
468  F.2d  522  (7th  Cir.  1972),  cert,  denied,  412  U.S.  953  (1973)  and 
Bowie  v.  Williams,  351  F.  Supp.  628  (E.D.  Pa.  1972).  The  court 
stated  that:  "That  press  release,  in  a  constitutional  sense,  was  no 
different  than  would  have  been  a  television  or  radio  broadcast  of 
his  speech  from  the  Senate  floor."  [Slip  Opinion  at  22.] 

As  to  the  remaining  issue  of  whether  Senator  Proxmire's  state- 
ment on  the  Mike  Douglas  Show,  his  references  in  his  newsletter  to 
Dr.  Hutchinson's  research  and  his  comments  to  news  reporters  and 
in  interviews  either  mentioning  Dr.  Hutchinson  by  name  or  merely 
alluding  to  the  Doctor's  work  were  libelous  or  defamatory,  the 
court  concluded  they  were  not. 

The  court  first  found  that  Dr.  Hutchinson  was,  for  purposes  of 
the  suit,  both  a  "public  figure"  and  a  "public  official."  Thus,  for  the 
plaintiff  to  recover,  it  must  be  found  that  not  only  did  Senator 
Proxmire  publish  a  defamatory  falsehood  about  him,  but  also  that 
the  publication  was  made  with  actual  malice;  that  is,  actual  knowl- 
edge of  falsity  or  reckless  disregard  of  the  truth  (New  York  Times 
Co.  v.  Sullivan,  376  U.S.  254,  279-280  (1964)). 
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The  court  concluded  that  none  of  Senator  Proxmire's  statements 
met  the  threshold  requirements  set  forth  in  the  New  York  Times 
case. 

The  court  next  noted  that:  Even  if  for  the  purpose  of  this  suit  it 
is  found  that  Dr.  Hutchinson  is  a  private  person  so  that  First 
Amendment  protections  do  not  extend  to  Senator  Proxmire  and  his 
administrative  assistants,  relevant  State  law  dictates  the  grant  of 
summary  judgment.  Although  the  court  was  not  certain  which 
State's  law  would  be  appropriately  applicable  to  this  case,  the 
District  of  Columbia's  ("the  place  where  the  defendants  work  and 
their  allegedly  wrongful  conduct  originated"  [Slip  Opinion  at  34]  or 
Michigan's  ("the  plaintiffs  domicile,  where  the  inquiry  presumably 
had  effect"  [Slip  Opinion  at  34]),  it  concluded  that  by  applying  the 
relevant  law  of  either  jurisdiction  Dr.  Hutchinson  would  be  unable 
to  recover  in  this  action. 

The  court  then  granted  Senator  Proxmire's  motion  for  summary 
judgment.  Additionally,  the  court  stated  that  unless  the  plaintiff 
could  show  why  it  should  not  so  order,  it  would  within  30  days 
dismiss  the  complaint  against  Mr.  Schwartz. 

On  May  20,  1977,  Dr.  Hutchinson  filed  notice  of  appeal.  On  June 
22,  1977,  the  District  Court  dismissed  the  complaint  against  Mr. 
Schwartz.  The  appeals  were  consolidated  on  July  29,  1977. 

The  appeals  were  argued  on  January  9,  1978. 

Status. — The  action  is  pending  before  the  U.S.  Court  of  Appeals 
for  the  Seventh  Circuit. 

The  decision  of  the  United  States  District  Court  for  the  Northern 
District  of  Illinois  is  printed  in  the  "Decisions"  section  of  Court 
Proceedings  and  Actions  of  Vital  Interest  to  the  Congress,  Part  2, 
August  15,  1977. 

United  States  v.  Helstoski 

No.  77-1423  (Third  Cir.) 
and, 

Helstoski  v.  United  States 

No.  77-1800  (Third  Cir.) 

Brief. — On  June  2,  1976,  then-Representative  Henry  Helstoski 
was  indicted  by  a  grand  jury  on  three  counts  of  soliciting  and 
accepting  bribes  from  Chilean  and  Argentine  aliens  in  exchange 
for  introducing  private  citizenship  bills  in  Congress,  with  the  intent 
of  delaying  the  aliens'  deportation.  The  indictment  also  included 
three  counts  of  conspiracy  and  obstruction  of  justice  and  four 
counts  of  lying  to  a  Federal  grand  jury.  Indicted  with  Mr.  Helstoski 
were  two  members  of  his  Congressional  district  staff  and  the  trea- 
surer of  his  reelection  committee. 

Before  trial  was  scheduled  to  begin  on  8  counts  of  a  12-count 
indictment,  Mr.  Helstoski  moved  to  dismiss  the  first  4  counts.  His 
dismissal  motion  was  predicated  upon  the  Speech  or  Debate  clause, 
Article  I,  Section  6  of  the  U.S.  Constitution.  As  enunciated  by  the 
court,  in  its  opinion  filed  on  February  18,  1977,  "The  defendant's 
position  is  that  since  the  Speech  or  Debate  clause  precludes  inquiry 
by  a  grand  jury  into  the  performance  of  his  legislative  acts,  and 


24 

since  the  grand  jury  obviously  made  such  an  inquiry,  the  implicat- 
ed counts  of  the  indictment  are  vitiated."  [United  States  v.  Hel- 
stoski,   Criminal  Action  No.  76-201  (D.N.J.);  Slip  Opinion  at  2.] 

The  Government  opposed  the  dismissal  motion  asserting  that  an 
indictment,  valid  on  its  face,  may  not  be  attacked  on  the  ground 
that  incompetent  or  privileged  evidence  was  presented  to  the  in- 
dicting grand  jury.  Alternatively,  the  Government  argued  that  the 
voluntary  testimony  about  legislative  activity  given  by  the  defend- 
ant to  the  grand  jury  and  during  a  prior  trial  of  another  individu- 
al, alleged  in  the  contested  indictment  to  be  a  co-conspirator  of  the 
defendant,  constituted  a  waiver  of  Speech  or  Debate  clause  rights. 
Such  waiver,  the  Government  further  argued,  precluded  Mr.  Hel- 
stoski  from  attacking  the  validity  of  the  indictment  and  "renders 
evidence  of  his  legislative  acts  admissible  at  trial  for  the  purpose  of 
establishing  his  guilt."  [Slip  Opinion  at  2-3.] 

As  to  Mr.  Helstoski's  motion  to  dismiss  four  counts  of  the  indict- 
ment, the  court  concluded  that  such  dismissal  was  not  required. 

The  court  noted: 

Defendant  Helstoski's  contention  that  Counts  I  through 
IV  of  the  indictment  must  be  dismissed  because  the  indict- 
ing grand  jury  heard  evidence  regarding  his  legislative 
acts  is  untenable.  United  States  v.  Johnson,  419  F.2d  56 
(4th  Cir.  1969).  This  is  not  because  there  is  any  question 
that  a  Member  of  Congress  may  not  be  called  to  answer 
for  his  legislative  acts  before  a  grand  jury,  Gravel  v. 
United  States,  408  U.S.  606  (1972),  but  because  courts 
simply  will  not  go  behind  the  face  of  an  indictment,  once  it 
is  returned,  in  order  to  test  the  competency  of  the  evidence 
adduced  before  the  grand  jury.  United  States  v.  Calandra, 
414  U.S.  338  (1974);  Lawn  v.  United  States,  355  U.S.  339 
(1958);  Costello  v.  United  States,  350  U.S.  359  (1956);  Holt  v. 
United  States,  218  U.S.  245  (1910);  United  States  v.  Blue, 
384  U.S.  251,  255  n.3  (1966)  (dictum).  This  rule  governs 
whether  the  evidence  before  the  grand  jury  is  attacked  on 
the  ground  it  is  hearsay,  United  States  v.  Costello,  supra, 
or  on  the  ground  the  evidence  was  obtained  and  set  before 
the  grand  jury  in  violation  of  the  Constitution,  United 
States  v.  Calandra,  supra;  Holt  v.  United  States,  supra; 
United  States  v.  Blue,  supra.  [Slip  Opinion  at  3.] 

As  to  Mr.  Helstoski's  assertion  that  the  four  counts  of  the  indict- 
ment should  be  thrown  out  because  of  their  "express  reference"  to 
his  legislative  actions,  the  court,  relying  on  Supreme  Court  deci- 
sions in  United  States  v.  Johnson,  383  U.S.  169  (1966),  and  United 
States  v.  Brewster,  408  U.S.  501  (1972),  declared  that  the  counts 
involved  did  not  violate  the  Speech  or  Debate  clause  "merely  be- 
cause they  make  reference  to  alleged  legislative  acts  of  defendant 
Helstoski."  [Slip  Opinion  at  8.] 

While  the  court  concluded  that  presentation  of  such  material  to 
the  grand  jury  was  not  a  proper  basis  for  dismissing  the  indict- 
ment, it  nonetheless  rejected  the  Government's  contention  that  Mr. 
Helstoski's  pretrial  testimony  waived  the  Speech  or  Debate  clause 
protection  to  which  he  was  entitled  at  trial. 

On  this  point  the  court  stated: 
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[T]he  purpose  of  the  Speech  or  Debate  Clause  is  to  insu- 
late the  independent  activities  of  the  legislature  from  ex- 
ecutive and  judicial  interference.  This  purpose  can  be 
achieved  only  if  the  executive  is  barred  from  utilizing 
evidence  of  legislative  acts,  and  if  the  judiciary  refuses  to 
receive  evidence  of  such  acts,  in  a  criminal  prosecution  of 
a  legislator.  I  therefore  believe  that  what  the  Speech  or 
Debate  Clause  does  is  to  erect  an  absolute  constitutional 
immunity  in  favor  of  a  member  of  Congress  from  having 
evidence  of  his  legislative  acts  used  in  litigation  against 
his  interests.  I  am  not  certain  whether  a  member  of  Con- 
gress has  the  power  to  waive  this  immunity.  But  I  am 
certain  that  if  such  power  exists,  it  is  consistent  with  the 
constitutional  obligation  of  the  judiciary  to  eschew  inter- 
ference with  the  legislature  that  the  courts  employ  a  strin- 
gent test  before  finding  such  a  waiver  in  a  given  case.  A 
waiver  of  the  Speech  or  Debate  immunity  ought  not  be 
found  by  implication.  Such  a  waiver  may  be  found  only 
where  it  has  been  clearly  demonstrated  that  a  legislator 
has  expressly  waived  his  Speech  or  Debate  immunity  for 
the  precise  purpose  for  which  the  Government  seeks  to  use 
evidence  of  his  legislative  acts.  A  less  stringent  standard 
would  vitiate  the  prophylactic  purpose  underlying  the 
Speech  or  Debate  Clause.  It  is  clear  that  by  the  above 
standard,  Helstoski  has  not  waived  his  Speech  or  Debate 
immunity  from  having  evidence  of  his  prior  legislative  acts 
used  against  him  in  the  instant  criminal  prosecution.  Ac- 
cordingly, such  evidence  may  not  be  admitted  at  trial  on 
the  ground  of  waiver.  [Slip  Opinion  at  16-17.] 

Turning  to  the  Government's  motion  seeking  a  pretrial  ruling  on 
the  admissibility  of  evidence  the  court  stated  the  general  proposi- 
tion that: 

[I]t  is  clear  that  the  Speech  or  Debate  Clause  creates  no 
impediment  to  the  introduction  of  evidence  of  an  agree- 
ment by  Helstoski  to  perform  in  futuro  a  legislative  act. 
What  is  forbidden  is  the  introduction  of  evidence  of  his 
past  performance  of  such  an   act.   [Slip  Opinion  at   17.] 

As  to  Mr.  Helstoski's  particular  situation  the  court  noted: 

The  Government  argues,  however,  that  Helstoski's  state- 
ments, both  verbally  and  in  writing,  referring  to  the  intro- 
duction of  private  immigration  bills,  do  not  constitute  leg- 
islative acts  and  thus  may  be  admitted.  The  argument  is 
beside  the  point.  The  offered  evidence  contains  reference 
to  Helstoski's  past  performance  of  a  legislative  act,  and  the 
Speech  or  Debate  Clause  forbids  use  of  such  evidence 
during  the  Government's  case-in-chief.  The  same  is  true  of 
the  thesis  that  Helstoski's  statements  reciting  the  past 
performance  of  a  legislative  act  may  be  used,  not  to  cor- 
roborate the  existence  of  a  bribe,  but  on  issues  such  as 
motive,  intent,  knowledge  and  the  like.  This  ignores  the 
absolute  command  of  the  Speech  or  Debate  Clause  as  con- 
strued and  applied  in  Johnson  and  Brewster.  The  clause 
does  not  say  that  evidence  of  a  legislator's  past  perform- 
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ance  of  a  legislative  act  may  be  used  against  him  for  some 
purpose  but  not  others.  It  is,  rather,  that  such  evidence 
may  not  be  used  at  all.  If  the  Government,  for  whatever 
reason  cannot  prove  its  case  without  reference  to  Helstos- 
ki's  past  performance  of  a  legislative  act,  then  the  prosecu- 
tion will  have  to  be  foregone.   [Slip  Opinion  at  17-18.] 

The  court  concluded  its  opinion  with  a  brief  discussion  of  the 
constitutional  power  of  the  House  and  Senate  to  "Determine  the 
Rules  of  Its  Proceedings,  punish  its  Members  for  Disorderly  Behav- 
ior, and  with  the  Concurrence  of  two-thirds,  expel  a  Member." 
[U.S.  Constitution,  Article  I,  Section  5,  clause  2.] 

This  power,  the  court  declared  would  be  an  appropriate  remedy 
for  those  actions  of  Members  of  Congress  "where  it  is  necessary  to 
call  into  question  their  legislative  acts  in  order  to  impose  [punish- 
ment]." [Slip  Opinion  at  18.] 

Reading  the  rulemaking  and  enforcement  powers  and  the  Speech 
or  Debate  clause  together  the  court  concluded  that: 

The  Speech  or  Debate  Clause  expressly  permits  a 
member  to  be  called  into  question  before  the  House  on 
account  of  his  performance  of  a  legislative  act.  If  the 
House  does  not  exercise  the  power  conferred  by  the  Consti- 
tution to  discipline  its  own  members,  such  a  failure  pro- 
vides no  basis  for  the  executive  and  the  judiciary  to  inter- 
fere, ignore  the  Constitution,  and  violate  the  doctrine  of 
separation  of  powers.  [Slip  Opinion  at  19.] 

On  March  18,  1977,  the  Government  filed  a  notice  of  appeal. 

On  June  6,  1977,  the  court  granted  Mr.  Helstoski's  motion  to 
have  the  Government's  brief  and  appendix  suppressed  and  ordered 
the  brief  and  appendix  resubmitted  so  that  matters  not  properly 
subject  to  disclosure  at  that  time  might  be  filed  in  camera.  Mr. 
Helstoski  filed  a  petition  for  writ  of  mandamus/prohibition  on 
June  17,  1977  in  the  Court  of  Appeals,  asserting  again  that  the 
indictment  violated  the  Speech  or  Debate  clause.  [Helstoski  v. 
United  States,  No.  77-1800  (3d.  Cir.).]  On  June  28,  1977,  the  petition 
and  the  appeal  were  consolidated  for  purposes  of  argument  and  for 
dispositon  on  the  merits. 

On  October  6,  1977,  the  appeal  and  the  petition  were  argued 
before  a  three-judge  panel  of  the  United  States  Court  of  Appeals 
for  the  Third  Circuit. 

Status. — The  appeal  and  the  petition  for  writ  of  mandamus/ 
prohibition  are  pending  before  the  Court  of  Appeals. 

The  full  text  of  the  memorandum  and  order  of  the  District  Court 
is  printed  in  the  "Decisions"  section  of  the  report  of  Court  Proceed- 
ings and  Actions  of  Vital  Interest  to  the  Congress,  Part  1,  April  15, 
1977. 

Chase  v.  Kennedy 

Civil  Action  No.  77-2652  (Ninth  Cir.) 

Brief. — Trueman  E.  Chase,  a  resident  of  California,  who  had  been 
unable  to  resolve  a  dispute  with  the  Social  Security  Administra- 
tion, sent  a  document  styled  "Congress  of  the  United  States  of 
America  *  *  *  Petition  for  Redress"  to  Senator  Edward  Kennedy 
of  Massachusetts,  intending  for  Senator  Kennedy  to  present  the 
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petition  to  the  Congress  or  one  of  its  committees.  Instead,  because 
Mr.  Chase  is  a  resident  of  California,  Senator  Kennedy  forwarded 
the  petition  to  Senator  Alan  Cranston  of  California. 

Senator  Kennedy  advised  Mr.  Chase  that  he  had  forwarded  the 
petition  to  Senator  Cranston.  Mr.  Chase  then  wrote  to  Senator 
Adlai  E.  Stevenson  III,  Chairman  of  the  Senate's  Select  Committee 
on  Ethics,  protesting  Senator  Kennedy's  action.  Senator  Stevenson 
forwarded  this  letter  to  Senator  Cranston  and  he  also  advised  Mr. 
Chase  that  he  had  done  so.  Upon  receipt  of  Mr.  Chase's  petition  at 
his  Washington,  D.C.  office,  Senator  Cranston  forwarded  it  to  his 
San  Francisco  office. 

Mr.  Chase  then  filed  this  action  asserting  that  Senators  Kenne- 
dy, Stevenson,  and  Cranston  deprived  him  of  his  First  Amendment 
right  to  petition  the  Government  for  a  redress  of  grievances. 

On  July  12,  1977,  the  U.S.  District  Court  for  the  Southern  Dis- 
trict of  California  issued  its  decision.  Judge  Turrentine  dismissed 
the  action  concluding  that  Mr.  Chase  had  not  been  denied  his  right 
to  petition  the  Government.  Rather  he  "has  confused  his  right  to 
petition  with  a  supposed  right  to  have  his  petition  granted  or  acted 
upon  in  a  certain  way.  But  no  such  right  is  found  in  the  Constitu- 
tion." [Chase  v.  Kennedy,  Civil  Action  No.  77-305-T  (S.D.  Calif., 
July  12,  1977);  Slip  Opinion  at  2.] 

As  to  the  actions  of  the  Senators,  the  court  concluded  that  what- 
ever action  a  Senator  determines  to  take  with  petitions  is  "abso- 
lutely within  his  discretion  and  is  not  a  proper  subject  of  judicial 
inquiry,  even  if  it  might  appear  that  he  may  be  grossly  abusing 
that  discretion."  [Slip  Opinion  at  3.] 

On  July  18,  1977,  Mr.  Chase  filed  a  notice  of  appeal.  He  also  filed 
a  notice  of  direct  appeal  to  the  United  States  Supreme  Court  on 
September  7,  1977,  but  no  further  action  has  been  taken  in  regard 
to  that  appeal. 

Status. — The  appeal  is  now  pending  before  the  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit. 

The  complete  text  of  the  court's  opinion  is  printed  in  the  "Deci- 
sions" section  of  Court  Proceedings  and  Actions  of  Vital  Interest  to 
the  Congress,  Part  2,  August  15,  1977. 

United  States  v.  Garmatz 

Criminal  No.  H-770379  (D.  Md.) 

Brief. — On  August  1,  1977,  an  indictment  was  filed  in  the  United 
States  District  Court  for  the  District  of  Maryland  against  former 
U.S.  Congressman  Edward  A.  Garmatz.  The  one-count  indictment 
brought  under  18  U.S.C.  §  371  charged  Mr.  Garmatz  with  conspir- 
ing with  others  to  violate  18  U.S.C.  §  201(g)  which  prohibits  public 
officials  from  accepting  bribes  and  illegal  gratuities. 

The  indictment  alleges  that  Mr.  Garmatz  agreed  to  receive  cash 
payments  in  exchange  for  certain  official  acts  to  be  performed  by 
him  as  a  Member  of  Congress  and  as  Chairman  of  the  House 
Committee  on  Merchant  Marine  and  Fisheries,  specifically  his 
sponsorship,  support,  vote  and  decision  on  certain  passenger  ship 
legislation  which  was  within  the  jurisdiction  of  the  committee  he 
chaired. 
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Motions  by  Mr.  Garmatz  to  dismiss  the  indictment  and  to  strike 
surplusage  from  the  indictment  were  denied  by  Judge  Alexander 
Harvey  in  a  Memorandum  and  Order  filed  on  December  5,  1977. 

In  his  opinion  Judge  Harvey  delineated  two  issues  raised  by  the 
defendant's  motion.  First,  did  all  the  acts  and  events  of  the  alleged 
conspiracy  culminate  when  the  bill  in  question  became  law  in  May 
of  1972  as  Mr.  Garmatz  asserted?  If  so,  and  if  the  court  therefore 
granted  the  defendant's  motion  to  strike  as  surplusage  all  allega- 
tions concerning  acts  and  events  which  occurred  after  May  1972, 
then  the  5-year  statute  of  limitations  applicable  to  the  alleged 
offense  would  have  expired  prior  to  the  return  of  the  indictment  in 
August  1977.  Additionally,  venue  would  not  properly  be  in  the 
Maryland  court  since  the  only  overt  acts  alleged  to  have  occurred 
in  Maryland  took  place  after  the  passage  of  the  bill  in  May  1972. 
Thus,  the  judge  declared,  if  the  motion  to  strike  surplusage  were 
granted  the  court  would  also  be  required  to  dismiss  the  indictment. 

Such  action  was  not  required,  the  judge  concluded  because  the 
conspiracy  did  not  end  when  the  bill  became  law  but  continued. 
The  judge  noted  that: 

Essentially,  the  objective  of  the  conspiracy  here  was  the 
exchange  of  money  for  an  agreement  or  promise  to  per- 
form official  acts.  The  government  charges  that  pursuant 
to  the  illegal  agreement,  defendant  solicited  and  received 
gratuities  both  before  and  after  the  bill  became  law.  Thus, 
the  objective  of  the  conspiracy  was  not  attained  until  the 
solicitation  and  exchange  of  all  money,  both  before  and 
after  the  legislation  in  question  became  law.  [Slip  Opinion 
at  8.] 

The  court  further  declared  that: 

In  this  particular  case,  a  conspiracy  to  violate  §  201(g)  has 
been  charged,  not  the  substantive  offense  itself.  The  indict- 
ment alleges  that  the  conspiracy  still  existed  within  the 
five  years  prior  to  the  indictment  of  August  1,  1977,  and 
that  at  least  one  overt  act  in  furtherance  of  the  conspira- 
torial agreement  was  committed  in  Maryland  within  that 
period.  These  allegations  are  clearly  sufficient.  [Slip  Opin- 
ion at  8.] 

The  second  issue  presented  by  Mr.  Garmatz  motion  to  dismiss 
was  whether  prosecution  of  the  case  would  contravene  the  Speech 
or  Debate  clause  (Art.  I,  Sec.  6,  clause  1),  of  the  Constitution.  After 
discussing  earlier  Supreme  Court  cases  bearing  on  the  issue  the 
judge  concluded  that  the  Garmatz  indictment  did  not  contravene 
the  clause.  The  court  noted  that  those  earlier  Supreme  Court  deci- 
sions do  not: 

[B]ar  an  indictment  under  a  general  indictment  under  a 
general  statute  where  the  government  can  make  a  prima 
facie  case  without  inquiring  into  legislative  acts.  United 
States  v.  Dowdy,  supra  at  224.  Just  such  an  indictment  is 
before  the  Court  in  this  case.  Under  the  one  conspiracy 
Count  contained  in  this  indictment,  the  essence  of  the 
offense  charged  is  an  illegal  agreement  to  accomplish  an 
illegal  objective  and  guilt  can  be  established  "by  proof  of 
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the  agreement,  accompanied  by  proof  of  one  or  more  non- 
legislative  acts  to  carry  it  out,  without  proof  of  legislative 
acts  immunized  from  inquiry  by  the  speech  or  debate 
clause."  Dowdy,  supra  at  227.  [Slip  Opinion  at  14.] 

Mr.  Garmatz  had  particularly  asserted  that  the  Speech  or  Debate 
clause  prohibited  a  prosecution  for  illegal  solicitations  pertaining 
to  past  legislative  acts.  This  contention  was  rejected  by  Judge 
Harvey  concluding  that  the  case  could  be  prosecuted  "provided 
that  the  prosecution  did  not  offer  evidence  of  the  performance  by 
the  defendant  of  legislative  acts."  [Slip  Opinion  at  14-15.] 

Judge  Harvey  further  declared: 

*  *  *  [T]he  essence  of  the  offense  charged  in  this  case  is 
the  illegal  agreement.  To  prove  the  essential  elements  of 
this  indictment,  there  is  no  need  for  the  government  to 
inquire  into  how  defendant  Garmatz  spoke,  debated  or 
voted  or  into  anything  he  did  in  the  Chamber  or  in  com- 
mittee. This  indictment  does  not  allege  the  performance  by 
the  defendant  of  any  legislative  acts,  either  as  a  part  of 
the  conspiracy  or  as  overt  acts  committed  in  furtherance 
thereof.  Furthermore,  there  is  no  need  here  for  the  govern- 
ment to  show  that  defendant  fulfilled  the  bargain,  either 
in  proving  the  conspiracy  itself  or  any  of  the  overt  acts. 
[Slip  Opinion  at  15.] 

Mr.  Garmatz  had  also  asserted  that  the  validity  of  the  indict- 
ment could  be  tested  for  purposes  of  the  motion  to  dismiss  by  the 
court  for  conformity  with  the  Speech  or  Debate  clause  only  by 
examining  in  advance  of  trial  the  evidence  to  be  offered  by  the 
Government.  Only  in  that  way  Mr.  Garmatz  argued  could  the  court 
determine  whether  evidence  of  legislative  acts  would  be  presented 
by  the  Government  to  support  the  allegations  in  the  indictment. 

Such  a  procedure  was  not  warranted  because  the  court  concluded 
that  the  indictment  complied  with  the  requirement  that: 

[Legislative  acts  performed  by  a  Congressman  can  not  be 
alleged  or  proved  in  a  case  of  this  sort.  Moreover,  counsel 
for  the  government  had  agreed  to  make  proffers  of  the 
prosecution's  proof  prior  to  the  trial.  At  that  time,  this 
Court  will  determine  whether  any  of  the  proof  to  be  pre- 
sented at  the  trial  includes  evidence  of  the  performance  by 
the  defendant  of  legislative  acts.  [Slip  Opinion  at  15-16.] 

Garmatz  had  also  asserted  that  the  Speech  or  Debate  clause 
protected  him  with  respect  to  any  discussions  he  had  with  any 
interested  party  which  might  be  construed  as  part  of  the  informa- 
tion gathering  process  of  a  Congressman  or  a  Congressional  com- 
mittee. Judge  Harvey  declared  that  such  assertion  was  not  support- 
ed by  the  pertinent  Supreme  Court  decisions.  He  concluded: 

The  Clause  does  not  prohibit  inquiry  into  illegal  conduct 
"simply  because  it  has  some  nexus  to  legislative  func- 
tions," and  the  government  is  therefore  not  barred  from 
presenting  proof  of  "activities  that  are  casually  or  inciden- 
tally related  to  legislative  affairs  but  not  a  part  of  the 
legislative  process  itself."  Brewster,  supra  at  528. 
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Furthermore,  the  Speech  or  Debate  Clause  "does  not 
extend  beyond  what  is  necessary  to  preserve  the  integrity 
of  the  legislative  process."  United  States  v.  Brewster,  supra 
at  517.  "Taking  a  bribe  is,  obviously,  no  part  of  the  legisla- 
tive process  or  function;  it  is  not  a  legislative  act."  United 
States  v.  Brewster,  supra  at  526.  Thus,  discussions  relating 
to  the  giving  or  receiving  of  a  bribe  would  not  be  barred  at 
the  trial,  nor  conversations  of  co-conspirators  which  might 
be  casually  or  incidentally  related  to  legislative  affairs. 
[Slip  Opinion  at  16-17.] 

The  court  concluded  its  discussion  of  the  Speech  or  Debate  clause 
by  declaring  that: 

If  any  proffer  of  evidence  made  in  this  case  indicates  that 
the  government  seeks  to  introduce  direct  evidence  of  the 
performance  by  defendant  Garmatz  of  a  legislative  act, 
such  evidence  will  be  excluded.  The  question  before  this 
Court  when  the  proffers  are  made  will  be  whether  the 
government  is  seeking  to  introduce  direct  evidence  of  the 
performance  of  a  legislative  act  as  that  term  was  defined 
in  Brewster  and  Gravel,  not  whether  the  legislative  act  in 
question  was  performed  in  the  past  or  in  the  future.  [Slip 
Opinion  at  17-18.] 

Status. — On  January  9,  1978,  with  leave  of  the  court,  the  U.S. 
Attorney  filed  an  order  dismissing  the  indictment.  Appended  to 
the  order  for  dismissal  was  a  copy  of  a  letter  to  United  States 
District  Judge  Alexander  Harvey  II,  from  Russell  T.  Baker,  Jr., 
Deputy  Assistant  Attorney  General,  indicating  the  reason  for  the 
dismissal.  According  to  that  letter: 

Between  December  20  and  December  29,  1977,  during 
pretrial  preparation,  the  New  Jersey  prosecutors  discov- 
ered from  information  that  they  uncovered,  and  pursued 
and  from  information  developed  by  Mr.  Garmatz's  attor- 
ney, Arnold  M.  Weiner,  that  Edward  Heine,  the  principal 
government  witness  in  the  case,  had  withheld  relevant 
facts  and  had  affirmatively  misrepresented  other  facts.  In 
particular  that  witness  had  created  false  documentation 
to  corroborate  certain  of  his  testimony  and  had  tendered 
it  to  the  government  as  genuine.  [Order  For  Dismissal  at 
2-3.] 

The  December  5,  1977  memorandum  and  order  of  the  District 
Court  is  printed  in  full  in  the  "Decisions"  section  of  Court  Proceed- 
ings and  Actions  of  Vital  Interest  to  the  Congress,  Part  3,  December 
31,  1977. 


III.  Powers  of  Congressional  Committees 

United  States  v.  American  Telephone  and  Telegraph  Co. 

Civil  Action  No.  76-1372  (D.D.C.) 

Brief. — On  July  22,  1976,  the  Justice  Department  filed  this  action 
in  the  District  Court  for  the  District  of  Columbia,  seeking  a  tempo- 
rary restraining  order  enjoining  American  Telephone  &  Telegraph 
(hereinafter  "A.T.  &  T")  from  complying  with  a  subpoena  issued  by 
the  Chairman  of  the  House  Committee  on  Interstate  and  Foreign 
Commerce,  pursuant  to  a  vote  by  the  Subcommittee  on  Oversight 
and  Investigations.  The  chairman  of  the  subcommittee,  Representa- 
tive John  Moss,  filed  a  motion  to  intervene  as  a  party-defendant 
which  was  granted.  (Civil  Action  No.  76-1372  (D.D.C.).) 

The  information  sought  pursuant  to  the  subpoena  included  let- 
ters from  the  Federal  Bureau  of  Investigation  (hereinafter  "FBI") 
to  subsidiaries  of  A.T.  &  T.  requesting  (1)  that  a  leased  telephone 
line  be  provided  at  the  usual  commercial  rate,  (2)  a  statement  that 
the  request  was  made  upon  a  specific  authorization  of  the  Attorney 
General  for  purposes  of  national  security,  (3)  the  phone  number, 
location,  or  other  information  relating  to  the  lines  to  be  intercept- 
ed, and  (4)  the  statement  that  A.T.  &  T.  was  not  to  disclose  the 
existence  of  the  request  because  such  disclosure  would  obstruct  and 
impede  the  investigation. 

The  request  letter  includes  the  phone  number,  address,  or  other 
information  identifying  the  object  of  the  electronic  surveillance. 
Such  a  request  is  necessary  because  the  information  intercepted  is 
moved  from  the  point  of  interception,  (i.e.,  the  telephone  line  lead- 
ing to  the  object  structure)  to  the  point  of  monitoring  (which  may 
be  the  local  FBI  office)  by  way  of  a  leased  telephone  line,  which  can 
be  installed  only  by  A.T.  &  T.  and  its  subsidiaries. 

Paragraph  1  of  the  subpoena  seeks  such  "national  security  re- 
quest letters." 

The  return  date  on  the  subpoena  was  originally  set  for  June  28, 
1976,  but  because  of  continuing  negotiations  the  compliance  date 
was  extended  to  July  23,  1976. 

The  executive  branch  presented  the  committee  with  an  alterna- 
tive proposal  which  the  court  described  thus:  "Under  this  proposal, 
following  A.T.  &  T.'s  preparation  of  an  'inventory'  of  the  request 
letters  held  at  A.T.  &  T.,  the  FBI  would  identify  by  date  those 
which  were  'foreign  intelligence  surveillances'  and  those  which 
were  'domestic  surveillances.'  In  regard  to  the  past  domestic  sur- 
veillances, the  FBI  would  furnish  to  the  subcommittee  the  memo- 
randa on  which  the  Attorney  General  based  his  authorization  for 
such  surveillances,  with  only  minor  deletions  necessary  to  protect 
ongoing  investigations.  From  the  'foreign  intelligence  surveil- 
lances,' the  subcommittee  could  select  sample  items  for  any  2 
years,  and  representatives  of  the  subcommittee  would  be  given 
access  to  the  memoranda  on  which  the  Attorney  General  based  his 
authorization   of  those   surveillances   with   names,   addresses,   or 
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other  information  identifying  targets  and  sources  deleted."  [United 
States  v.  American  Telephone  and  Telegraph  Co.,  419  F.  Supp.  454, 
458-59  (D.D.C.  1976).] 

President  Ford  "also  proposed  a  procedure  whereby  verification, 
and  resolution  of  any  questions,  would  be  accomplished  by  the 
direct  participation  of  the  Attorney  General  and  if  necessary  by 
the  President  himself."  This  proposal  was  rejected  by  Subcommit- 
tee Chairman  Moss.  On  July  22,  1976,  President  Ford  wrote  to 
Representative  Harley  O.  Staggers,  Chairman  of  the  Committee  on 
Interstate  and  Foreign  Commerce,  stating: 

I  have  determined  that  compliance  with  the  subpoena 
would  involve  unacceptable  risks  of  disclosure  of  extremely 
sensitive  foreign  intelligence  and  counterintelligence  infor- 
mation and  would  be  detrimental  to  the  national  defense 
and  foreign  policy  of  the  United  States  and  damaging  to 
the  national  security.  Compliance  with  the  Committee's 
subpoena  would,  therefore,  be  contrary  to  the  public  inter- 
est. Accordingly,  I  have  instructed  the  American  Tele- 
phone and  Telegraph  Company,  as  an  agent  of  the  United 
States,  to  respectfully  decline  to  comply  with  the  Commit- 
tee's subpoena.  [419  F.  Supp.  at  459.] 

The  suit  was  filed  by  the  executive  branch  when  it  became  clear 
that  notwithstanding  the  President's  order,  A.T.  &  T.  was  prepared 
to  turn  over  the  subpoenaed  documents  to  the  committee. 

Chairman  Moss  asserted  that  the  Speech  or  Debate  clause  of  the 
Constitution  was  an  absolute  bar  to  judicial  interference  with  a 
Congressional  subpoena  issued  in  the  conduct  of  a  legitimate  legis- 
lative investigation. 

The  Justice  Department  countered  that  the  suit  should  only  be 
considered  one  seeking  to  restrain  a  private  party  from  releasing 
documents  in  its  possession.  This  argument  was  advanced,  the 
Justice  Department  said,  so  that  the  court  could  avoid  dealing  with 
a  constitutional  confrontation  between  two  of  the  three  branches  of 
the  Federal  Government.  The  Department  argued  that  by  following 
its  approach  the  court  need  not  consider  the  applicability  of  the 
Speech  or  Debate  clause,  since  the  immunity  provided  by  that 
constitutional  provision  runs  only  to  Members  of  Congress  and 
their  close  aides  when  defending  against  a  lawsuit,  and  does  not 
afford  any  protection  to  a  private  entity  such  as  A.T.  &  T. 

On  July  30,  1976,  the  court  issued  its  decision.  Rejecting  the 
Department's  approach,  the  court  said: 

[T]o  take  this  avenue  would  be  to  place  form  over  sub- 
stance. The  effect  of  any  injunction  entered  by  this  court 
enjoining  the  release  of  materials  by  A.T.  &  T.  to  the 
Subcommittee  would  have  the  same  effect  as  if  this  court 
were  to  quash  the  Subcommittee  subpoena.  In  this  sense 
the  action  is  one  against  the  power  of  the  Subcommittee 
and  should  be  treated  as  such,  assuming  that  Representa- 
tive Moss  has  authority  to  speak  for  the  Subcommittee. 
[419  F.  Supp.  at  458.] 

The  court  determined  that  it  was  confronted  with  a  direct  con- 
test between  the  investigatory  power  of  the  Congress  and  the  invo- 
cation of  executive  privilege.  Rejecting  the  contentions  of  absolute 
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rights  asserted  by  both  Chairman  Moss  and  the  Justice  Depart- 
ment, the  court  determined  that: 

Here,  by  nature,  the  extent  and  the  relative  importance 
of  the  power  of  one  coordinate  branch  of  government  must 
be  balanced  against  that  of  the  other.  Neither  can  be 
considered  in  a  vacuum.  [419  F.  Supp.  at  459.] 

In  balancing  the  competing  interests  the  court  noted  several 
factors  which  it  concluded  must  be  considered.  These  included: 

(1)  Whether  the  information  requested  is  essential  to  "the  re- 
sponsible fulfillment  of  the  committee's  functions."  Senate  Select 
Committee  v.  Nixon,  498  F.2d  725,  731  (D.C.  Cir.  1974)  (concerning  a 
Congressional  subpoena  of  executive  documents  not  related  to  na- 
tional security). 

(2)  Whether  there  is  "an  available  alternative"  which  might 
provide  the  required  information  "without  forcing  a  showdown  on 
the  claim  of  privilege."  United  States  v.  Reynolds,  345  U.S.  1,  11 
(1952). 

(3)  The  circumstances  surrounding  and  the  basis  for  the  Presi- 
dential assertion  of  privilege.  Id.:  United  States  v.  Nixon,  418  U.S. 
683,  710-711  (1974). 

The  court  concluded: 

In  the  context  of  this  case,  and  the  court  emphasizes 
that  this  decision  is  limited  to  the  circumstances  of  this 
case,  the  court  determines  that  there  are  alternative 
means  available  for  obtaining  the  information  required  by 
the  Subcommittee,  that  the  particular  form  in  which  that 
information  is  sought  is  not  absolutely  essential  to  the 
legislative  function,  and  that  the  President's  determina- 
tion that  release  of  this  material  would  present  an  unac- 
ceptable risk  of  disclosure  of  matters  concerning  the  na- 
tional defense,  foreign  policy,  and  national  security 
outweighs  the  Subcommittee's  showing  of  necessity.  [419  F. 
Supp.  at  460.] 

In  deciding  to  grant  the  permanent  injunction  against  compli- 
ance with  the  subpoena,  the  court  considered  the  likelihood  that 
the  subpoenaed  material  if  turned  over  to  the  subcommittee  might 
be  made  public.  The  court  noted  that  the  President  had  determined 
that  release  of  the  material  would  present  an  unacceptable  risk  to 
national  security  and  foreign  policy  and  that: 

if  the  materials  were  turned  over  to  the  Subcommittee,  the 
information  could  legally  be  released  upon  the  majority 
vote  of  a  quorum  (8  Members)  of  the  Subcommittee  unless 
such  a  determination  were  reversed  by  the  affirmative 
action  of  the  House.  In  addition,  each  of  the  435  Members 
of  the  House  of  Representatives  would  have  access  to  such 
material  pursuant  to  Rule  XI(2)(e)(2)  of  that  Chamber's 
Rules.  The  potential  for  disclosure  of  this  highly  sensitive 
information,  if  put  into  the  hands  of  so  many  individuals, 
has  been  determined  by  the  President  to  be  an  unaccepta- 
ble risk.  Such  a  determination  is  entitled  to  great  weight. 
The  court  is  not  implying  that  the  Members  of  the  Sub- 
committee, or  of  the  House  of  Representatives,  will  act 
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negligently  or  in  bad  faith  if  they  have  access  to  these 
documents.  But  it  does  appear  to  the  court  that  if  a  final 
determination  as  to  the  need  to  maintain  the  secrecy  of 
this  material,  or  as  to  what  constitutes  an  acceptable  risk 
of  disclosure,  must  be  made,  it  should  be  made  by  the 
constituent  branch  of  government  to  which  the  primary 
role  in  these  areas  is  entrusted.  [419  F.  Supp.  at  460-61.] 

Defendant-intervenors  filed  an  appeal  on  August  2,  1976,  with 
the  Court  of  Appeals  for  the  District  of  Columbia  Circuit,  and 
asked  for  an  expedited  briefing  period.  On  August  6,  1976,  the  U.S. 
Court  of  Appeals  for  the  District  of  Columbia  set  an  expedited 
schedule  and  designated  the  case  for  hearing  in  the  October  14  to 
November  3  session  of  that  court. 

On  August  26,  1976,  the  House  of  Representatives  passed  House 
Resolution  1420,  authorizing  Chairman  Moss  to  proceed  in  this 
action  on  behalf  of  the  House  of  Representatives  and  the  House 
Committee  on  Interstate  and  Foreign  Commerce.  Chairman  Moss, 
on  September  1,  filed  a  motion  for  substitution  of  parties  to  reflect 
the  change  in  his  status  pursuant  to  the  House  resolution.  The 
motion  was  granted  on  September  14  and  the  caption  of  the  case 
was  changed  by  deleting  the  words  "Member,  United  States  House 
of  Representatives,"  and  inserting  in  lieu  thereof  "Individually  and 
on  behalf  of  the  U.S.  House  of  Representatives  and  the  House 
Committee  on  Interstate  and  Foreign  Commerce." 

In  his  suggestion  that  the  Appeals  Court  hear  the  case  en  banc, 
filed  on  September  17,  1976,  Representative  Moss  set  forth  the 
issues  he  felt  were  present  in  the  appeal: 

Appellant  submits  that  the  issues  presented  by  this 
appeal  are  of  exceptional  public  and  constitutional  impor- 
tance, and  should  be  decided  by  the  Court  en  banc.  Among 
such  issues  are  the  following: 

a.  Whether  the  District  Court  erred  in  holding  that  the 
President  has  the  unreviewable  power  to  prevent  Congress 
from  receiving  documents  from  a  private  company  pursu- 
ant to  an  admittedly  lawful  Congressional  subpoena, 
merely  by  asserting  that  Congress'  receipt  of  such  docu- 
ments would  be  detrimental  to  national  security; 

b.  Whether  the  District  Court  erred  in  issuing  an  injunc- 
tion that  requires  Congress  to  accept  the  opinion  of  the 
District  Court  as  to  the  manner  in  which  Congress  should 
exercise  its  discretion  in  conducting  an  admittedly  lawful 
investigation;  and 

c.  Whether,  contrary  to  the  decision  of  the  District 
Court,  Congress  has  the  constitutional  power  and  responsi- 
bility to  inform  itself  as  to  the  nature  and  extent  of  war- 
rantless wiretapping  by  the  executive  branch  within  the 
United  States.  [Suggestion  of  Appellant  for  Hearing  En 
Banc,  filed  September  17,  1976,  at  4.] 

In  its  response  to  the  suggestion  for  a  hearing  en  banc,  the 
Justice  Department  noted: 

The  issue  upon  which  this  case  turns  is  whether,  under 
our  system  of  government,  the  President  of  the  United 
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States,  or  the  House  Committee  on  Interstate  and  Foreign 
Commerce,  ultimately  must  determine  the  acceptability  of 
recognized  risks  to  the  national  security.  [Response  to  Ap- 
pellant's Suggestion  for  Hearing  En  Banc,  filed  September 
23,  1976,  at  1.] 

On  October  8th,  Chairman  Moss'  petition  for  a  hearing  en  banc 
was  denied. 

On  December  30,  1976,  the  Court  of  Appeals  issued  its  opinion. 
The  court,  noting  that  both  a  new  House  and  a  new  President 
would  be  in  office  early  in  1977,  remanded  the  case  to  the  District 
Court  without  decision  on  the  merits.  The  Appeals  Court  expressed 
the  hope  that  through  further  negotiations  the  parties  could  reach 
agreement  "without  requiring  a  judicial  resolution  of  a  head-on 
confrontation  *  *  *"  [United  States  v.  American  Telephone  and 
Telegraph  Co.,  551  F.2d  384  (D.C.  Cir.,  1976)];  between  the  legisla- 
tive and  executive  branches  of  Government.  The  Court  of  Appeals 
further  ordered  that  the  District  Court  report  to  the  appeals  panel 
within  3  months  on  the  progress  of  the  negotiations. 

Although  the  Court  of  Appeals  stated  that  it  was  not  ruling  on 
the  merits  of  the  injunction  against  compliance  with  the  Congres- 
sional subpoena,  it  did  direct  the  District  Court  to  modify  the 
injunction  which  it  (the  District  Court)  had  issued  so  as  "to  exclude 
request  letters  pertaining  to  taps  classified  by  the  FBI  as  domestic, 
since  there  was  no  contention  by  the  Executive  nor  any  finding  by 
the  District  Court,  of  undue  risk  to  the  national  security  from 
transmission  of  those  letters  to  the  subcommittee."  [551  F.2d  at 
395.] 

The  parties  met  before  U.S.  District  Judge  Gasch  for  calendar 
calls  on  February  18,  March  21,  and  April  6,  1977,  to  report  on  the 
progress  of  their  negotiations.  In  a  memorandum  dated  May  16, 
1977,  Judge  Gasch  reported  to  the  Court  of  Appeals  that  the  negoti- 
ations had  not  resulted  in  a  resolution  of  the  problem  and  that  the 
District  Court  had  no  suggestions  as  to  how  the  disputes  could  be 
resolved.  Supplemental  argument  was  heard  by  the  Court  of  Ap- 
peals on  June  3,  1977. 

On  October  20,  1977,  the  Court  of  Appeals  issued  an  opinion  in 
which  it  mandated  a  procedure  to  be  supervised  by  the  District 
Court  in  an  effort  to  facilitate  a  compromise  between  the  Subcom- 
mittee and  the  executive.  Additionally,  the  Court  of  Appeals  con- 
tinued the  injunction  against  A.T.  &  T.,  at  least  until  the  procedure 
it  proposed  has  been  tried  and  found  inadequate. 

Before  setting  forth  the  procedure  to  be  followed,  the  court  ad- 
dressed two  issues:  1)  was  judicial  abstention  warranted  on  "politi- 
cal question"  grounds,  and  2)  whether  judicial  interference  with 
the  investigatory  actions  of  the  subcommittee  was  barred  by  the 
Speech  or  Debate  clause  of  the  Constitution. 

The  court  first  determined  that  judicial  abstention  on  political 
question  grounds  was  not  warranted  in  the  circumstances  of  this 
case,  noting  generally  that  the  judicial  branch  abstains  on  political 
question  grounds  when  it  concludes  that  either  the  legislative  or 
executive  branches  has  the  constitutional  authority  to  make  a 
decision  that  is  dispositive  of  the  dispute.  Two  factors  were  indicat- 
ed in  the  opinion  as  militating  against  abstention.  First,  the  dis- 
pute involved  a  conflict  between  two  branches  of  the  Government, 
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neither  of  which  could  be  said  to  have  an  unequivocal  and  unilater- 
al constitutional  right  to  decide  the  matter  in  question.  Further- 
more, the  court  felt,  effective  judicial  settlement  of  the  issue  was  a 
possibility  and  judicial  abstention  would  not  lead  to  an  orderly 
resolution  of  the  dispute. 

The  court  next  rejected  the  contention  that  judicial  interference 
with  the  actions  of  the  investigation  being  conducted  by  the  sub- 
committee was  barred  by  the  Speech  or  Debate  clause.  The  court 
concluded  that: 

What  the  cases  establish  is  that  the  immunity  from  judi- 
cial inquiry  afforded  by  the  Speech  or  Debate  Clause  is 
personal  to  Members  of  Congress.  Where  they  are  not 
harassed  by  personal  suits  against  them,  the  clause  cannot 
be  invoked  to  immunize  the  congressional  subpoena  from 
judicial  scrutiny.  [Slip  Opinion  at  18.] 

The  court  then  set  forth  its  plan  which  it  characterized  as  a 
"gradual  approach  *  *  *  consistent  with  our  view  that  the  present 
dispute  should  be  regarded  as  a  concerted  search  for  accommoda- 
tion between  the  two  branches."  [Slip  Opinion  at  21.] 

As  enunciated  by  the  court: 

Under  our  approach,  the  Subcommittee  staff  would 
select  at  random  a  sample  of  10  unedited  memoranda  for 
the  two  sample  years,  and  compare  these  with  the  corre- 
sponding expm  gated  ones.  On  the  issue  of  notes,  still  a 
bone  of  contention,  our  approach  would  permit  the  staff  to 
take  notes  on  their  impressions  concerning  the  accuracy  of 
the  classification  of  the  memoranda  as  relating  to  foreign 
intelligence  surveillance  and  use  of  generic  terms,  but  the 
notes  would  have  to  be  left  at  the  FBI  under  seal.  The 
Subcommittee  staff  could  report  their  conclusions  orally  to 
the  Subcommittee.  The  Subcommittee  ::ould  then  decide 
whether  to  take  a  claim  of  inaccuracy — alleging,  for  exam- 
ple, executive  abuse  of  the  "foreign  intelligence"  rubric — 
to  the  District  Court  for  resolution.  If  the  District  Court, 
upon  in  camera  inspection  of  the  original  and  edited 
memoranda  and  of  thf*  staff  notes,  found  significant  inac- 
curacy, it  would  take  remedial  action.  The  specifics  of  its 
actions  are  a  matter  for  sound  discretion.  Relief  might 
involve,  for  example,  providing  the  Subcommittee  staff 
access  to  a  larger  sample  of  unedited  memoranda  to  deter- 
mine whether  any  previously  discovered  inaccuracy  was 
isolated  or  systematic.  If  the  initial  inaccuracy  suggested 
deviousness,  the  District  Court  might  conclude  that  the 
cooperative  approach  is  unfruitful  and  unmanageable,  and 
that  the  court  should  withdraw  from  its  assistance  to  the 
executive  by  dissolving  the  injunction.  [Slip  Opinion  at  22.] 

The  executive  would  be  permitted  to  employ  a  substitu- 
tion procedure,  selecting  at  random  another  memorandum 
to  be  substituted,  if  any  of  the  randomly  selected  original 
memoranda  would  in  the  opinion  of  the  Attorney  General, 
cause  grave  injury  to  the  national  security  or  possibly 
result  in  physical  harm  to  any  person  it  disclosed.  The 
procedure  could  be  implemented; 
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[B]ut  only  upon  an  in  camera  showing  of  two  things:  the 
accuracy  and  fairness  of  the  edited  memorandum,  and  the 
extraordinary  sensitivity  of  the  contents  of  the  original 
memorandum  to  the  national  security.  The  determination 
of  the  District  Court  will,  of  course,  be  subject  to  appellate 
review.  [Slip  Opinion  at  22-23.] 
The  court  emphasized  the  provisional  nature  of  the  remedy  it 
ordered,  and  indicated  that  such  an  approach  was  required  given 
the  negotiating  positions  of  the  parties  and  the  court's  desire  to 
accommodate  their  substantial  needs  and  yet  refrain,  if  possible, 
from  upholding  either  of  the  claims  of  absolute  authority. 

The  Government  filed  a  petition  for  rehearing  on  December  12, 
1977,  which  was  denied  on  the  same  day.  In  its  petition  for  rehear- 
ing the  Government  sought  to  have  the  Court  of  Appeals  clarify,  or 
if  necessary  modify,  its  opinion  of  October  20,  1977,  so  as  to  indi- 
cate that  it  is  not  the  intent  of  the  court  to  allow  counsel  for  the 
parties  to  participate  in  the  in  camera  proceedings  directed  at 
verifying  the  need  for  invoking  the  substitution  procedure. 

The  Court  of  Appeals  refused  to  so  clarify  or  modify  its  opinion 
and  instead  affirmed  its  intention  to  allow  the  District  Court  to 
permit  participation  by  counsel  for  the  subcommittee.  The  opinion 
distinguished  the  facts  in  the  instant  case  from  those  in  cases 
which  have  upheld  ex  parte  proceedings  in  similar  situations  in- 
volving private  parties: 

The  present  case  does  involve  the  additional  consideration 
that  it  is  a  body  of  the  legislature  that  is  seeking  access, 
and  that  it  has  not  only  threshold  legal  standing  but 
claims  the  high  ground  of  seeking  information  for  a  legis- 
lative purpose.  [Slip  Opinion  at  3.] 

The  court  further  stated: 

Counsel  for  a  legislative  committee  may  be  subject  to 
the  kind  of  security  clearance  that  our  decision  contem- 
plated for  congressional  staff,  and  may  also  be  subject  to  a 
District  Court's  conditions  on  access  to  in  camera  material. 
In  such  respects,  the  participation  of  counsel  is  in  aid  of 
the  court,  his  primary  position  is  as  an  officer  of  the  court, 
and  he  may  even  be  precluded  from  consultation  with  his 
client  on  the  matters  involved.  *  *  *  We  have  not  accept- 
ed the  contention  that  the  executive  determination  that 
national  security  may  be  involved  is  conclusive  and  not 
subject  to  any  further  inquiry,  nor  have  we  accepted  the 
rival  claim  that  Congressional  right  of  access  to  documents 
for  legislative  purposes  is  at  any  time  absolute.  If  in  the 
interest  of  national  security  the  executive  seeks  the  aid  of 
the  judicial  branch,  the  courts  are  entitled  to  obtain,  under 
circumscribed  conditions,  the  aid  they  need  for  their  task. 
[Slip  Opinion  at  3.] 

Status. — The  case  is  pending  before  the  District  Court. 

The  full  text  of  the  October  20,  1977  and  December  12,  1977 
opinions  of  the  Court  of  Appeals  are  printed  in  the  "Decisions" 
section  of  Court  Proceedings  and  Actions  of  Vital  Interest  to  the 
Congress,  Part  3,  December  31,  1977. 
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The  full  text  of  the  May  16,  1977  memorandum  of  the  District 
Court  to  the  Court  of  Appeals  is  printed  in  the  "Decisions"  section 
of  Court  Proceedings  and  Actions  of  Vital  Interest  to  the  Congress, 
Part  2,  August  15,  1977. 

The  full  text  of  the  December  30,  1976  opinion  of  the  Court  of 
Appeals  is  printed  in  the  "Decisions"  section  of  Court  Proceedings 
and  Actions  of  Vital  Interest  to  the  Congress,  December  1976. 

The  full  text  of  the  July  30,  1976  memorandum  and  order  of  the 
District  Court  is  printed  in  the  "Decisions"  section  of  Court  Pro- 
ceedings and  Actions  of  Vital  Interest  to  the  Congress,  August  15, 
1976. 

Koniag,  Inc.  v.  Andrus  (formerly  Kleppe) 

Nos.  76-1325  through  76-1334  (D.C.  Cir.) 

Brief. — These  actions  were  filed  in  the  United  States  District 
Court  for  the  District  of  Columbia  by  11  Alaskan  communities 
challenging  decisions  of  the  Secretary  of  the  Interior  which  found 
each  of  them  ineligible  to  receive  land  and  money  under  the 
Alaska  Native  Claims  Settlement  Act  (hereinafter  "Claims  Settle- 
ment Act"),  43  U.S.C.  §  1601  et  seq.  (Supp.  Ill,  1973.)  [Civil  Action 
Nos.  74-1061,  74-1134,  74-1790  to  74-1795,  75-452,  75-485,  and  75- 
1097  (D.D.C.).] 

The  cases  were  consolidated  in  the  District  Court  for  resolution 
of  those  questions  which  plaintiffs  and  the  defendant  agreed  could 
be  adequately  presented  on  cross-motions  for  summary  judgment. 

The  Claims  Settlement  Act  sought  to  accomplish  a  fair,  and 
rapid  settlement  of  all  aboriginal  claims  by  Natives  and  Native 
groups  of  Alaska  without  litigation.  Under  it,  40  million  acres  of 
land  and  $962.2  million  were  to  be  disbursed  to  regional  corpora- 
tions and  villages  that  qualified.  The  Secretary  of  the  Interior  was 
given  the  responsibility  of  administering  the  program  outlined  in 
the  legislation.  Among  his  responsibilities  was  the  final  determina- 
tion of  which  applicants  were  "villages",  as  defined  by  the  Claims 
Settlement  Act,  which  were  eligible  for  participation  in  the  distri- 
bution. The  Secretary's  regulations  required  the  Juneau,  Alaska, 
Area  Office  of  the  Bureau  of  Indian  Affairs  to  make  these  determi- 
nations not  later  than  December  19,  1973.  Prior  to  reaching  a 
decision,  the  Area  Office  was  required  to  publish  proposed  deci- 
sions, which  became  final  unless  appealed  within  30  days.  Upon 
receipt  of  a  protest  the  Area  Director  was  to  consider  and  evaluate 
it  and  render  a  decision  within  30  days.  These  decisions  then 
became  final  unless  an  "aggrieved  party"  appealed  to  the  Secretary 
of  the  Interior  by  filing  a  notice  with  the  Alaska  Native  Claims 
Appeal  Board  (hereinafter  "Board").  The  Secretary  of  the  Interior 
reserved  to  himself  the  right  to  make  the  ultimate  decision  in  each 
case. 

If  a  case  was  appealed,  however,  a  record  was  usually  built  by 
assigning  the  case  to  an  administrative  law  judge  from  Interior, 
who  would  hear  the  case  de  novo  in  an  adversary  proceeding.  At 
these  hearings  the  "aggrieved  parties"  were  usually  represented  by 
an  attorney  from  the  Interior  Department's  Solicitor's  Office.  The 
administrative  law  judge  would  hear  evidence  and  make  his  deci- 
sion in  camera.  The  decision  was  forwarded  in  camera  to  the  Board 
without   being   served   on   the   communities.   The   Board   made   a 
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formal  decision  and  submitted  it  to  the  Secretary  of  the  Interior  in 
camera.  The  Secretary  then  consulted  with  his  staff  and  reached  a 
final  decision.  Only  then  were  the  communities  notified  as  to  what 
decisions  had  been  reached. 

In  these  cases  the  Area  Director  issued  decisions  determining 
that  the  11  communities  were  "villages"  eligible  for  benefits  under 
the  Claims  Settlement  Act.  The  Fish  and  Wildlife  Service,  the 
Forest  Service,  or  the  State  of  Alaska,  and  certain  environmental 
groups  appealed  one  or  another  of  the  11  decisions.  After  full  de 
novo  proceedings  before  the  administrative  law  judge  and  the 
Board,  the  Secretary's  decision  was  that  three  of  the  communities 
were  of  one  class  of  "villages"  but  not  of  another,  thus  reducing  the 
benefits  to  which  the  communities  believed  they  were  entitled.  The 
other  eight  plaintiffs  were  determined  not  to  be  "villages"  as  de- 
fined by  the  Claims  Settlement  Act.  The  11  communities  brought 
actions  to  obtain  judicial  relief  from  the  Secretary's  decisions. 

While  the  village  claims  were  being  considered  by  the  Secretary, 
the  Subcommittee  on  Fisheries  and  Wildlife  Conservation  and  the 
Environment  of  the  House  Committee  on  Merchant  Marine  and 
Fisheries,  chaired  by  Representative  John  Dingell,  held  hearings 
which  were  described  as  oversight  hearings  on  the  implementation 
of  the  Claims  Settlement  Act  by  the  Department  of  the  Interior. 

Plaintiffs  argued  that  these  hearings  adversely  affected  their 
position  on  the  issues  in  dispute  and  improperly  influenced  the 
ultimate  decisions  by  the  Secretary.  In  particular,  plaintiffs  noted 
the  appearance  of  Kenneth  Brown,  "who  served  as  legislative  coun- 
sel and  chairman  of  the  Alaska  Task  Force  Working  Committee  of 
the  Department  of  the  Interior  and  was  one  of  the  Secretary's  two 
principal  advisers  who  reviewed  the  cases  with  him  at  the  time  he 
made  his  decision  in  the  plaintiffs'  case."  [Koniag,  Inc.  v.  Kleppe, 
405  F.  Supp.  1360,  1371  (D.D.C.  1975).] 

In  a  memorandum  and  order  handed  down  on  November  14, 
1975,  United  States  District  Judge  Gerhard  A.  Gesell  ruled,  inter 
alia,  that  the  Dingell  hearings  were  an  impermissible  interference 
with  the  administrative  process,  and  that  the  Area  Director's  deci- 
sions designating  plaintiffs  as  eligible  villages  should  be  reinstated 
since  they  were  the  last  "untainted"  decisions  made  before  Decem- 
ber 19,  1973,  the  date  by  which  the  Claims  Settlement  Act  required 
decisions  to  be  made. 

The  stated  purpose  of  the  hearings,  the  court  noted,  was  to 
present  a  forum  for  discussing  the  implementation  of  the  Claims 
Settlement  Act.  But,  said  the  court: 

in  fact  the  Committee,  through  its  chairman  and  staff 
members,  probed  deeply  into  details  of  contested  cases 
then  under  consideration  indicating  that  there  was  "more 
than  meets  the  eye."  The  entire  rule-making  process  was 
re-examined,  travel  vouchers  and  other  information  were 
sought  to  probe  the  adequacy  of  the  investigations  made, 
all  papers  in  the  pending  proceedings  were  demanded,  the 
accuracy  of  data  and  procedures  followed  was  questioned, 
and  constantly  the  Committee  interjected  itself  into  as- 
pects of  the  decision-making  process.  While  representatives 
of  Interior  indicated  they  were  very  concerned  about  preju- 
dice to  the  quasi-judicial  administrative  process,  and  the 
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chair  on  several  occasions  denied  that  it  was  his  purpose 
to  pressure  the  agencies  involved,  Representative  Dingell 
stated  that  he  was  obliged  to  confess  that  he  had  doubts  as 
to  whether  the  law  was  being  properly  carried  out.  On  key 
issues  now  in  dispute  before  the  Court,  representatives  of 
the  Government  were  obliged  to  take  positions  as  to  the 
interpretation  of  the  Act.  A  strenuous  effort  was  made  by 
the  chairman  to  encourage  protest  and  appeals,  coupled 
with  comments  indicating  his  clear  impression  that  all 
that  could  be  done  was  not  being  done  and  that  some  of 
the  results  being  reached  were  contrary  to  congressional 
intent.  It  was  following  this  experience  that  settlements 
arranged  with  two  of  the  plaintiffs  *  *  *  were  abandoned 
by  the  Department  of  the  Interior  because  of  the  hearings. 
It  should  also  be  noted  again  that  when  the  Secretary 
reached  the  crucial  point  of  making  his  personal  decision 
on  the  merits  of  cases  that  were  investigated  and  criticized 
by  the  Committee  he  had  as  one  of  his  two  immediate 
personal  advisors  Mr.  Brown,  who  had  been  subjected  to 
the  intervention  and  subtle  harassment  of  the  Legislative 
Branch. 


The  Dingell  hearings  constituted  an  impermissible  con- 
gressional interference  with  the  administrative  process. 
This  situation  presents  a  disturbing  conflict  between  the 
Congress  and  the  Executive  Branch,  and  it  is  the  responsi- 
bility of  the  Judiciary  in  this  instance  to  prevent  an  imper- 
missible intrusion  by  one  branch  into  the  domain  of  the 
other.  It  is  no  less  the  responsibility  of  the  Court  to  protect 
the  procedural  due  process  rights  of  litigants  and  "to  pre- 
serve the  integrity  of  the  judicial  aspect  of  the  administra- 
tive process."  [Pillsbury  Co.  v.  Federal  Trade  Commission, 
354  F.2d  952,  964  (5th  Cir.  1966).]  It  cannot  be  gainsaid 
that  the  "appearance  of  impartiality — the  sine  qua  non  of 
American  judicial  justice — "  was  sacrificed  in  this  in- 
stance. Id.  "[P]rivate  litigants  [have  a  right]  to  a  fair  trial 
and,  equally  important,  [a]  right  to  the  appearance  of  im- 
partiality, which  cannot  be  maintained  unless  those  who 
exercise  the  judicial  function  are  free  from  powerful  exter- 
nal influences,"  id.  The  appearance  of  justice  was 
breached  and  while  the  complaining  party  is  not  required 
to  shoulder  the  virtually  impossible  burden  of  proving 
whether  and  in  what  way  the  outcome  before  the  agency 
was  actually  influenced  by  the  congressional  intrusion,  the 
evidence  before  the  Court  indicates  that  the  Dingell  hear- 
ings indeed  had  a  direct  and  demonstratable  effect  at  least 
on  the  cases  of  [the  two  plaintiffs  with  whom  the  settle- 
ment with  the  Interior  Department  was  abandoned].  [405 
F.  Supp.  at  1371-1372.] 

The  Department  of  the  Interior  appealed  each  of  the  cases  to  the 
Court  of  Appeals  and  asked  that  the  cases  be  consolidated  for  the 
purpose  of  appeal.  The  motion  to  consolidate  was  granted. 
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On  February  23,  1977,  the  new  Secretary  of  the  Interior,  Cecil  D. 
Andrus,  was  substituted  in  place  of  Thomas  S.  Kleppe  as  a  party  to 
these  appeals. 

The  case  was  argued  on  March  24,  1977. 

The  U.S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit 
issued  an  opinion  on  April  28,  1978,  affirming  in  part  and  revers- 
ing in  part  the  ruling  of  the  District  Court.  In  the  opinion,  filed 
for  the  court  by  Judge  Robb,  the  Circuit  Court  agreed  with  the 
District  Court  that  the  appellate  procedure  established  for  the 
determination  of  appeals  made  under  the  Claims  Settlement  Act 
did  not  meet  the  requirements  of  due  process.  The  Circuit  Court 
concluded  that  the  original  procedure  established  by  the  Secre- 
tary should  have  permitted  the  parties  to  take  exceptions  to  the 
recommended  decisions  of  the  administrative  law  judge  and  to 
submit  briefs  to  the  Board  for  its  consideration.  Rather  than 
directing  the  reinstatement  of  the  Bureau  of  Indian  Affairs  deci- 
sions, as  the  District  Court  had  done,  the  Circuit  Court  remanded 
the  cases  to  the  District  Court  for  remand  to  the  Secretary  for  a 
redetermination  of  the  appeals. 

The  decision  of  the  District  Court  was  reversed  by  the  Court  of 
Appeals  in  regard  to  the  issues  of  standing  and  Congressional 
interference.  The  Court  of  Appeals  held  that  the  State  of  Alaska 
and  Federal  agencies  concerned  with  the  possible  impact  of  deter- 
minations made  by  the  Bureau  of  Indian  Affairs  Area  Office 
under  the  Claims  Settlement  Act  had  standing  under  the  Interior 
Department's  regulations. 

The  Circuit  Court's  opinion  rejected  the  holding  of  the  District 
Court  that  the  hearings  "constituted  an  impermissible  Congres- 
sional interference  with  the  administrative  process"  the  lingering 
effects  of  which  made  the  usual  remedy  of  remand  to  the  Secre- 
tary for  redetermination  impossible.  The  Appeals  Court  ruled  that 
the  decision  in  Pillsbury  (supra)  was  not  controlling  since  in  this 
action  none  of  the  individuals  called  to  testify  before  the  subcom- 
mittee was  a  decisionmaker  as  was  the  case  in  Pillsbury.  The  only 
possible  exception,  said  the  court,  was  Mr.  Brown,  who  briefed  the 
Secretary  on  the  administrative  appeals  before  the  Secretary 
made  his  determinations.  About  Mr.  Brown's  appearance,  the 
court  said: 

[E]ven  if  we  assume  that  the  Pillsbury  doctrine  would 
reach  advisors  to  the  decisionmaker,  Mr.  Brown  was  not 
asked  to  prejudge  any  of  the  claims  by  characterizing 
their  validity.  See  Pillsbury  Co.  v.  FTC,  supra,  at  964.  The 
worst  cast  that  can  be  put  upon  the  hearings  is  that 
Brown  was  present  when  the  subcommittee  expressed  its 
belief  that  certain  villages  had  made  fraudulent  claims 
and  that  the  Bureau  of  Indian  Affairs  decisions  were  in 
error.  This  is  not  enough.  [Slip  Opinion  at  19;  this  report 
at  227.] 

The  Court  of  Appeals  also  dealt  with  the  question  of  whether  a 
letter  sent  by  Congressman  Dingell  to  the  Secretary  two  days 
before  his  determination  of  the  ineligibility  of  eight  of  the  villages 
constituted  an  improper  interference  in  the  administrative  proc- 
ess. Terming  the  letter  a  "more  serious  matter",  the  court  stated: 
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A  more  serious  matter  is  a  letter  that  Congressman 
Dingell  sent  to  the  Secretary  two  days  before  he  deter- 
mined that  eight  of  these  villages  were  ineligible.  The 
letter  requested  the  Secretary  to  postpone  his  decisions 
on  the  cases  pending  a  review  and  opinion  by  the  Comp- 
troller General,  because  it  "appears  from  the  testimony 
[at  the  hearings]  that  village  eligibility  and  Native  enroll- 
ment requirements  of  ANSCA  [Alaska  Native  Claims  Set- 
tlement Act]  have  been  misinterpreted  in  the  regulations 
and  that  certain  villages  should  not  have  been  certified  as 
eligible  for  land  selections  under  ANSCA."  The  letter  did 
not  specify  any  particular  villages,  but  we  think  it  com- 
promised the  appearance  of  the  Secretary's  impartiality.9 
D.C.  Federation  of  Civic  Assn's  v.  Volpe,  148  U.S.  App.  D.C. 
207,  222,  459  F.2d  1231,  1246,  cert,  denied,  405  U.S.  1030 
(1972);  see  Pillsbury  Co.  v.  FTC,  supra,  at  964.  Neverthe- 
less, a  remand  to  the  Secretary,  rather  than  a  reinstate- 
ment of  the  BIA  decisions,  is  the  proper  remedy  in  this 
case.  Assuming  the  worst — that  the  letter  contributed  to 
the  Secretary's  decision  in  these  cases — we  cannot  say 
that  3M>  years  later,  a  new  Secretary  in  a  new  administra- 
tion is  thereby  rendered  incapable  of  giving  these  cases  a 
fair  and  dispassionate  treatment.  [Slip  Opinion  at  19-20; 
this  report  at  227-228.] 

9  We  of  course  intimate  no  view  as  to  the  validity  of  the  Congressman's 
criticism.  [Slip  Opinion  at  19-20;  this  report  at  227-228.] 

Status. — The  cases  have  been  remanded  to  the  District  Court  for 
remand  to  the  Secretary  for  redetermination  of  the  appeals. 

That  portion  of  the  District  Court's  opinion  which  is  of  interest 
to  the  House  of  Representatives  is  printed  in  the  "Decisions"  sec- 
tion of  the  report  of  Court  Proceedings  and  Actions  of  Vital  Interest 
to  the  Congress,  Part  1,  April  15,  1977. 

The  opinion  of  the  Court  of  Appeals  is  printed  in  the  "Decisions" 
section  of  this  report  at  209. 
Exxon  Corp.  v.  Federal  Trade  Commission 

No.  77-1302  (D.C.  Cir.) 
Kerr-McGee  Corp.  v.  Federal  Trade  Commission 

No.  77-1303  (D.C.  Cir.) 
and, 
Union  Carbide  Corp.  v.  Federal  Trade  Commission 

No.  77-1304  (D.C.  Cir.) 

Brief.— On  May  7,  1976,  Union  Carbide  Corp.  (hereinafter  "Union 
Carbide")  filed  a  complaint  for  injunctive  and  declaratory  relief 
against  the  Federal  Trade  Commission  (hereinafter  "FTC"),  and 
the  Chairman,  Commissioners,  and  Secretary  of  the  FTC,  to  pre- 
vent the  FTC  from  "releasing  to  two  Congressional  committees, 
and  thus  to  the  public,  commercially  sensitive  trade  secrets  relat- 
ing to  plaintiffs'  coal  and  nuclear  business,  which  the  Commission 
is  required  to  keep  confidential  under  Section  6  of  the  Federal 
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Trade  Commission  Act,  15  U.S.C.  §  46(f),  and  under  common  law 
protections  for  trade  secret  information."  [Verified  Complaint  for 
Injunctive  and  Declaratory  Relief,  Union  Carbide  Corp.  v.  FTC, 
Civil  Action  No.  760793  (D.D.C.).]  Union  Carbide  states  that  pursu- 
ant to  an  FTC  subpoena  dated  January  31,  1975,  they  turned  over 
to  the  FTC  commercially  sensitive  data  and  trade  secrets,  and 
notified  the  FTC  of  the  confidential  nature  of  the  data.  The  com- 
plaint states  that  Union  Carbide  and  the  FTC  entered  into  an 
agreement  that  the  FTC  would  give  Union  Carbide  10-days  notice 
before  releasing  any  information.  On  May  5,  1976,  the  FTC  notified 
Union  Carbide  that  it  was  considering  releasing  the  data  to  the 
Senate  Judiciary  Committee's  Antitrust  and  Monopoly  Subcommit- 
tee and  to  the  House  Interstate  and  Foreign  Commerce  Commit- 
tee's Subcommittee  on  Oversight  and  Investigations,  and  that  the 
commissioners  expected  to  vote  unanimously  to  release  the  materi- 
al by  May  7,  1976.  Furthermore,  despite  the  10-day  notice  agree- 
ment, the  FTC  said  that  Union  Carbide  might  not  receive  any 
further  notice.  Union  Carbide  asserted  that  on  numerous  previous 
occasions  commercially  sensitive  trade  secret  data  submitted  to 
Congressional  committees  and  subcommittees  had  become  public. 
They  also  alleged  that  if  the  FTC  released  this  information  it 
would  be  in  violation  of  15  U.S.C.  §  46(f),  which  says  the  FTC  may 
make  public  information  it  obtains  "except  trade  secrets  and  the 
names  of  customers,"  and  that  the  release  of  the  data  would  also 
violate  Union  Carbide's  common  law  right  of  confidentiality  of  its 
trade  secrets.  Union  Carbide  asked  the  court  to  enjoin  the  defend- 
ants from  releasing  the  information  to  anyone  outside  the  FTC, 
including,  but  not  limited  to,  any  committee  or  subcommittee  of 
Congress,  and  to  issue  a  declaratory  judgment  that  the  release  of 
such  data  would  violate  15  U.S.C.  §  46(f)  and  Union  Carbide's 
common  law  right  to  preserve  its  trade  secrets. 

U.S.  District  Judge  John  H.  Pratt  issued  an  order  on  May  7, 
1976,  enjoining  the  FTC  from  releasing  the  information  to  any 
person  outside  the  FTC  until  10  days  after  the  disposition  of  Ash- 
land Oil  Co.  v.  FTC,  No.  76-1174  (D.C.  Cir.),  since  it  appeared  to 
the  court  that  the  same  issue  was  before  the  U.S.  Court  of  Appeals 
in  that  case.  [For  a  brief  of  Ashland  Oil  Co.  v.  FTC,  see  Court 
Proceedings  and  Actions  of  Vital  Interest  to  the  Congress,  Part  2, 
August  15,  1977,  at  25.] 

Separate  complaints  were  filed  on  May  11,  1976,  by  Exxon  Corpo- 
ration (hereinafter  "Exxon")  [Exxon  Corp.  v.  FTC,  Civil  Action  No. 
76-0812  (D.D.C.)]  and  Kerr-McGee  Corporation  (hereinafter  "Kerr- 
McGee")  [Kerr-McGee  Corp.  v.  FTC,  Civil  Action  No.  76-0814 
(D.D.C.)]  against  the  same  defendants  as  in  Union  Carbide,  stating 
that  they  had  turned  over  to  the  FTC  certain  confidential  data 
relating  to  uranium  mining,  milling,  exploration  and  production 
pursuant  to  FTC  subpoenas  issued  in  early  1975.  Their  complaints 
state  that  they  emphasized  to  the  FTC  the  confidential  nature  of 
the  information  when  the  materials  were  turned  over  to  the  FTC. 
They  further  state  that  on  May  5,  1976,  the  staff  of  the  FTC 
notified  them  that  the  Commission  was  considering  the  imminent 
release  of  the  data  to  the  Senate  Judiciary  Committee's  Antitrust 
and  Monopoly  Subcommittee  and/or  individual  members  of  the 
committee.  On  May  10,  1976,  the  staff  of  the  FTC  advised  them 
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that  the  material  would  be  turned  over  on  May  11,  1976.  Both 
Exxon  and  Kerr-McGee  assert  that  "the  record  of  commercially 
sensitive  trade  secret  information  finding  its  way  into  the  public 
domain  from  Congress"  shows  that  there  is  a  high  probability  that 
submission  of  the  data  to  a  Congressional  subcommittee  would 
result  in  their  release  to  the  public.  Both  alleged  that  release  of  the 
information  by  the  FTC  would  violate  15  U.S.C.  §  46(f),  18  U.S.C. 
§  1905,  and  plaintiffs'  common  law  right  to  protection  of  confiden- 
tiality of  trade  secrets.  Both  asked  the  court  to  enjoin  the  defend- 
ants from  releasing  the  information  to  anyone  outside  the  FTC, 
including,  but  not  limited  to,  any  committee  or  subcommittee  of 
Congress,  and  to  issue  a  declaratory  judgment  that  the  release  of 
such  information  would  violate  15  U.S.C.  §  46(f),  18  U.S.C.  §  1905, 
and  plaintiffs'  common  law  right  to  preserve  their  trade  secrets. 
The  plaintiffs  also  filed  motions  for  injunctive  order  similar  to  the 
one  granted  in  Union  Carbide. 

On  May  11,  1976,  Judge  Pratt  issued  injunctions  in  these  cases 
similar  to  the  one  issued  on  May  7,  1976,  in  Union  Carbide. 

On  July  8,  1976,  the  court  granted  the  defendants  motion  for  an 
extension  of  time  to  file  an  answer  until  20  days  after  a  decision  by 
the  U.S.  Court  of  Appeals  in  Ashland  Oil. 

On  September  20,  1976,  the  U.S.  Court  of  Appeals  issued  its 
decision  in  Ashland  Oil  Co.  v.  FTC,  essentially  affirming  the  deci- 
sion of  the  District  Court  that  the  materials  could  be  turned  over 
to  a  committee  of  Congress,  without  violating  15  U.S.C.  §  46(f).  The 
Court  of  Appeals  in  Ashland  then  entered  a  stay  of  its  order  until 
it  could  rule  on  a  motion  for  rehearing. 

On  October  1,  1976,  Judge  Pratt  continued  the  temporary  re- 
straining orders  in  Union  Carbide,  Exxon,  and  Kerr-McGee  until 
either  he  disposed  of  Union  Carbide's  motion  for  a  preliminary 
injunction  or  the  Appeals  Court  removed  its  stay  in  Ashland  Oil. 

On  October  15,  1976,  defendants  filed  their  motions  to  dismiss, 
based  upon  the  disposition  in  Ashland  Oil. 

On  March  2,  1977,  the  Appeals  Court  denied  the  motion  for 
rehearing  in  Ashland  Oil. 

On  March  29,  1977,  the  court  in  Union  Carbide,  Exxon,  and  Kerr- 
McGee  concluded  that  the  transmission  of  data  from  the  FTC  to  a 
Congressional  committee  "does  not  constitute  public  disclosure 
within  the  meaning  of  *  *  *  15  U.S.C.  (Supp.  V)  §  46(f);  and  that 
such  transmission  in  this  case  would  not  cause  irreparable  harm  to 
the  plaintiff,"  citing  Ashland  Oil.  The  court  denied  the  motions  for 
summary  judgment,  granted  defendants'  motions  to  dismiss  and 
dismissed  the  cases  with  prejudice,  denied  as  moot  the  plaintiffs' 
motions  for  a  preliminary  injunction,  and  denied  the  plaintiffs' 
requests  to  stay  the  orders  pending  appeal. 

On  March  29,  1977,  all  three  plaintiffs  filed  notices  of  appeal. 

On  March  30,  1977,  the  U.S.  Court  of  Appeals  for  the  District  of 
Columbia  consolidated  the  appeals  of  Exxon  (No.  77-1302),  Kerr- 
McGee  (No.  77-1303),  and  Union  Carbide  (No.  77-1304)  for  purposes 
of  appeal,  and  stayed  the  order  of  the  District  Court.  In  addition, 
the  Senate  Judiciary  Committee  was  asked  to  advise  the  court 
whether  it  still  sought  the  data  originally  requested. 

On  May  3,  1977,  a  motion  by  the  three  companies  to  expedite  the 
proceedings  was  denied. 
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On  May  6,  1977,  the  Appeals  Court  denied  the  companies  mo- 
tions for  injunctions  or  stay  pending  appeals  and  vacated  its  stay  of 
March  30,  1976  of  the  District  Court's  order.  Chief  Judge  George  E. 
MacKinnon  considered  it  improper  to  surrender  this  material  to 
any  Member  of  Congress  on  a  mere  request,  but  felt  he  was  bound 
by  the  decision  in  Ashland  Oil. 

On  August  26,  1977,  a  per  curiam  order  was  filed  dismissing 
appellant's  motion  for  injunction  pending  appeal  as  moot. 

On  September  30,  1977,  Congressman  John  E.  Moss  filed  a 
motion  for  leave  to  file  a  brief  as  amicus  curiae. 

On  October  25,  1977,  a  Clerk's  order  was  filed  granting  Congress- 
man Moss'  motion  for  leave  to  file  a  brief  as  amicus  curiae  and 
giving  appellants  14  days  to  file  a  brief  in  response. 

Congressman  Moss'  brief  as  amicus  curiae  and  appellant's  brief 
in  response  thereto  were  both  filed  on  October  25,  1977. 

Status. — The  consolidated  appeals  were  argued  on  February  13, 

1978. 

The  complete  text  of  the  orders  of  the  District  Court  are  printed 
in  the  "Decisions"  section  of  Court  Proceedings  and  Actions  of  Vital 
Interest  to  the  Congress,  Part  2,  August  15,  1977,  at  247  (Union 
Carbide),  243  (Exxon),  and  245  (Kerr-McGee). 

Note:  In  a  footnote  to  its  orders  of  March  29,  1977,  the  District 
Court  stated  that  it  was  aware  of  footnote  63  in  a  decision  by  the 
Court  of  Appeals  in  FTC  v.  Texaco,  No.  74-1547  (D.C.  Cir.  Feb.  23, 
1977).  Footnote  63  states: 

We  think  it  not  unreasonable  to  require  notice  to  the 
producers  even  in  the  event  of  a  proposed  release  to  Con- 
gress, since  the  circumstances  surrounding  such  a  disclo- 
sure cannot  presently  be  ascertained.  [See  Ashland  Oil  v. 
FTC,  548  F.2d  977.] 

The  court  concluded:  "we  believe  that  action  to  be  legally  and 
factually  distinguishable  from  the  case  at  bar."  In  Texaco,  the  FTC 
had  undertaken  an  investigation  to  determine  whether  certain  cor- 
porations were  violating  Section  5  of  the  Federal  Trade  Commis- 
sion Act  by  deliberately  understating  gas  reserves  in  southern 
Louisiana.  After  an  informal  investigation  effort  proved  inad- 
equate, the  Bureau  of  Competition  of  the  FTC  determined  that  the 
issuance  of  subpoenas  would  be  necessary,  and  on  June  3,  1971,  the 
Commission  issued  a  resolution  directing  the  use  of  compulsory 
process  in  a  nonpublic  investigation.  The  companies  refused  to 
comply  with  the  subpoenas  which  were  subsequently  issued,  and 
the  FTC  filed  petitions  for  enforcement  in  the  Federal  District 
Court. 

The  companies  argued  that  the  accuracy  of  the  gas  reserves 
estimates  had  already  been  determined  by  the  Federal  Power  Com- 
mission in  ratemaking  proceedings  before  that  body  prior  to  1971, 
and  therefore  it  was  improper  for  the  FTC  to  subpoena  documents 
for  the  same  purpose.  The  District  Court  agreed,  and  determined, 
in  general,  that  the  FTC  could  only  receive  documents  from  1969- 
71  and  could  use  them  only  to  investigate  the  possibility  of  a 
conspiracy  in  reporting  reserves,  but  could  not  use  them  to  deter- 
mine reserves.  In  addition  the  court  ruled  that  the  documents  used 
in  that  investigation  could  only  be  reviewed  by  FTC  personnel 
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assigned  to  that  investigation,  and  had  to  be  returned  to  the  com- 
panies at  the  conclusion  of  the  investigation,  unless  the  court  ruled 
otherwise. 

A  Court  of  Appeals  panel  upheld  the  decision  of  the  District 
Court,  but  the  panel's  decision  was  vacated  by  the  en  banc  Court  of 
Appeals  when  it  decided  to  rehear  the  case  en  banc.  Among  the 
parts  of  the  District  Court's  order  which  the  en  banc  court  modified 
in  its  opinion  and  order  of  February  23,  1977,  was  the  part  dealing 
with  protection  of  confidentiality  of  the  information  claimed  by  the 
companies.  The  en  banc  court  concluded  that  until  the  FTC  had  a 
chance  to  review  the  documents  and  rule  on  specific  requests  of 
confidentiality  the  District  Court's  order  was  premature  and  im- 
proper. They  continued: 

Accordingly,  we  accept  with  some  modifications,  the  FTC's 
proposed  confidentiality  protection,  which  would  provide 
notice  to  the  producers  of  any  FTC  decision.  Specifically, 
we  order  that  the  FTC  not  disclose  any  of  the  documents 
produced  which  a  company  designates  as  confidential  to 
any  person  [fn.  63]  outside  the  employ  of  the  FTC  (other 
than  an  outside  consultant  retained  by  the  FTC  who  has 
agreed  not  to  disclose  the  documents)  without  first  giving 
the  company  ten  days'  notice  of  its  intention  to  do  so.  Such 
a  procedure  would,  of  course,  provide  an  opportunity  for 
judicial  review  at  some  later  date,  if  the  producers  believe 
that  a  particular  proposed  disclosure  is  improper.  [FTC  v. 
Texaco,  No.  74-1547  (D.C.  Cir.  Feb.  23,  1977);  Slip  Opinion 
at  43-44.] 

American  Public  Gas  Association  v.  Federal  Energy  Regulatory 
Commission  (formerly  Federal  Power  Commission) 

No.  77-695  (U.S.  Supreme  Court) 
and, 

Amerada  Hess  Corporation  v.  Federal  Energy  Regulatory  Com- 
mission (formerly  Federal  Power  Commission) 

No.  77-697  (U.S.  Supreme  Court) 

Brief. — On  December  4,  1974,  the  Federal  Power  Commission 
(hereinafter  "FPC")  issued  an  order  instituting  proceedings  to  pre- 
scribe rules  and  regulations  establishing  just  and  reasonable  rates 
for  jurisdictional  (interstate)  sales  of  natural  gas  dedicated  to  inter- 
state commerce  on  or  after  January  1,  1975,  to  and  including 
December  31,  1976,  and  otherwise  regulating  such  jurisdictional 
sales  by  natural  gas  producers  on  a  nationwide  basis.  All  interested 
persons  were  asked  to  file  comments  and  replies  by  certain  dates, 
although  several  extensions  of  these  deadlines  were  later  granted 
by  the  FPC. 

The  FPC  did  not  propose  specific  rates  in  its  notice  but 
stated  it  would  rely  on  responses  by  the  parties  and  Com- 
mission staff.  The  order  designated  as  respondents  all  in- 
terstate pipeline  companies,  and  all  producers  with  juris- 
dictional sales  exceeding  10  million  Mcf  per  annum,  who 
have   since   participated   as   Indicated   Producer   Respon- 
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dents.  Ultimately  some  46  parties  and  groups  of  parties, 
representing  all  segments  of  the  natural  gas  industry  and 
the  consuming  public,  filed  written  comments  and  cross- 
comments  on  a  host  of  matters.  [American  Public  Gas 
Association  v.  FPC,  Nos.  76-2000  et  al.  (D.C.  Cir.  June  16, 
1977);  Slip  Opinion  at  15.  (Footnote  omitted).] 

On  July  27,  1976,  the  FPC  issued  Opinion  No.  770  in  which  it 
made  a  number  of  findings  in  relation  to  the  pricing  of  natural  gas. 
It  then  issued  clarifying  orders  in  September  and  October  1976, 
and  Opinion  No.  770-A  on  November  5,  1976.  In  Opinion  No.  770- 
A,  the  FPC  set  rates  which  were  lower  than  those  it  had  set  in 
Opinion  No.  770,  but  which  were  higher  than  those  in  effect  at  that 
time.  The  FPC  estimated  that  the  impact  of  the  rates  set  in  Opin- 
ion No.  770-A  would  be  from  $1.49  to  $1.78  billion  during  the 
following  12  months. 

Appeals  were  filed  in  the  U.S.  Courts  of  Appeals  in  almost  every 
circuit,  and  the  cases  were  consolidated  and  heard  by  the  District 
of  Columbia  circuit.  Basically,  the  consumer  petitioners  complained 
that  the  rates  were  set  too  high.  Their  attack  contested  the  use  by 
the  FPC  of  the  informal  notice-and-comment  rulemaking  proceed- 
ing "for  an  enterprise  of  such  magnitude  and  complexity"  [Slip 
Opinion  at  26]  as  well  as  the  weight  given  by  the  FPC  to  other 
factors  considered  in  determining  the  new  rates.  The  producers 
basically  claimed  that  the  rates  were  set  too  low. 

In  the  meantime,  on  August  26,  1976,  after  Opinion  No.  770  had 
been  issued,  Senators  James  Abourezk,  John  Durkin,  and  William 
Proxmire,  and  Representatives  Berkley  Bedell,  William  Brodhead, 
Michael  Harrington,  Herbert  Harris,  William  Hughes,  Andrew  Ma- 
guire,  Toby  Moffett,  John  Moss,  James  Oberstar,  Richard  Ottinger, 
John  Seiberling,  and  Gerry  Studds  (hereinafter  "the  Congressional 
parties")  together  filed  a  petition  for  a  rehearing  on  Opinion  770 
with  the  FPC.  The  next  day  the  Subcommittee  on  Oversight  and 
Investigations  of  the  Committee  on  Interstate  and  Foreign  Com- 
merce of  the  House  of  Representatives  held  hearings  on  the  "Fed- 
eral Power  Commission  Rate  Decision." 

Four  members  of  the  subcommittee — Chairman  Moss  and  Con- 
gressmen Ottinger,  Maguire,  and  Moffett — were  parties  to  the  peti- 
tion filed  with  the  FPC  the  day  before  the  hearings.  FPC  Chairman 
John  Dunham,  in  his  testimony  before  the  subcommittee,  stated 
that  he  was  concerned  about  the  possibility  that  reconsideration  of 
Opinion  No.  770  might  be  precluded  because  of  the  appearance  of 
the  commissioners  before  the  subcommittee,  based  on  Pillsbury  Co. 
v.  FTC,  354  F.2d  952  (5th  Cir.  1966).  Chairman  Moss  said  that  the 
subcommittee  hearing  should  proceed  and  that  the  Pillsbury  doc- 
trine would  not  be  violated  by  questioning  the  commissioners,  even 
though  he  and  three  other  subcommittee  members  were  adversary 
parties.  In  his  opening  statement,  Chairman  Moss  discussed  the 
Pillsbury  decision  and  noted  that  because  the  circumstances  in  that 
case  were  distinguishable,  the  proceedings  conducted  by  his  sub- 
committee would  not  be  precluded  by  that  decision. 

On  September  2,  1976,  6  days  after  the  conclusion  of  the  hear- 
ings, Chairman  Moss  reiterated  his  view  that  the  commission's 
decision  showed  a  "flagrant  disregard"  of  the  law,  and  stated  that 
he  was  considering  the  possibility  of  instituting  impeachment  pro- 
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ceedings  against  the  three  commissioners  who  had  joined  in  the 
issuing  of  Opinion  No.  770. 

On  November  5,  1976,  the  FPC  issued  Opinion  No.  770-A  in 
which  it  set  a  price  for  the  biennium  1973-74  at  93  cents  instead  of 
the  $1.01  rate  set  in  Opinion  No.  770,  and  narrowed  the  eligibilty 
for  the  new  higher  rates. 

Along  with  all  of  the  other  appeals  filed  with  U.S.  Courts  of 
Appeals,  the  original  Congressional  parties,  joined  by  Representa- 
tives Les  Aspin  and  Christopher  Dodd,  filed  a  petition  in  the  U.S. 
Court  of  Appeals  for  the  District  of  Columbia  circuit.  They  stated 
that  they  believed  the  new  rates  established  by  Opinion  770-A 
were  still  too  high,  and  they  asked  the  Appeals  Court  to  set  aside 
the  decision  of  the  FPC.  [Abourezk  v.  FPC,  No.  76-2001  (D.C.  Cir.).] 
Their  appeal  was  consolidated  with  the  others. 

In  its  initial  brief  in  these  cases,  the  Indicated  Producer  Petition- 
ers and  Intervenors  (hereinafter  "IPPI")  argued,  inter  alia,  that 
under  the  Pillsbury  doctrine  the  FPC  was  disqualified  to  issue  770- 
A.  The  IPPI  asserted  that  the  appearance  of  four  of  the  FPC's 
commissioners  at  the  hearings  before  the  subcommittee,  where 
they  were  "subjected  to  detailed  examination  as  to  the  thought 
processes  by  which  they  arrived  at  Opinion  No.  770  and  the  reason- 
ing and  logic  utilized  in  the  opinion"  [Joint  Initial  Brief  of  Indicat- 
ed Producer  Petitioners  and  Intervenors  at  15.  American  Public 
Gas  Association  v.  FPC,  Nos.  76-2000  et  al.  (D.C.  Cir.)],  should  have, 
under  the  Pillsbury  doctrine,  disqualified  these  commissioners  from 
further  consideration  of  the  matter,  thus  requiring  the  reinstate- 
ment of  Opinion  770. 

On  March  23  and  24,  1977,  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  circuit  heard  oral  argument,  and  on  June  16, 
1977,  it  issued  its  opinion  affirming  the  orders  of  the  FPC. 

Regarding  the  decision  of  the  FPC  on  its  rehearing,  the  Appeals 
Court  decided  that  the  FPC  was  not  disqualified  from  issuing  Opin- 
ion No.  770-A. 

The  court  first  noted  the  timing  of  the  hearings  and  that  "[t]he 
questioning  was  not  confined  to  explication  of  'what  the  opinion 
means  and  what  its  implications  are.'  Chairman  Moss  went  fur- 
ther, stating: 

I  am  most  committed  as  an  adversary.  I  find  that  I  am 
outraged  by  Order  770.  I  find  it  very  difficult  to  compre- 
hend any  standard  of  just  and  reasonableness  in  the  deci- 
sion and  I  would  not  want  the  record  to  be  ambiguous  on 
that  point  for  one  moment."  [Slip  Opinion  at  102.] 

Next,  the  court  reviewed  the  facts  in  the  Pillsbury  case,  in  which 
several  of  the  commissioners  of  the  Federal  Trade  Commisssion 
(hereinafter  "FTC")  had  been  severely  criticized  at  committee  hear- 
ings by  Members  in  both  the  House  and  Senate  for  their  decisions 
regarding  enforcement  of  the  Clayton  Antitrust  Act  against  Pills- 
bury. The  hearings  took  place  at  a  time  when  the  FTC  was  consid- 
ering changing  its  prior  decision  in  a  proceeding  against  Pillsbury. 
The  court,  reviewing  the  FTC's  decision  in  that  case,  held  that  the 
FTC's  subsequent  consideration  and  decision  had  not  been  consist- 
ent with  due  process  of  law  and  set  aside  the  latter  decision. 
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The  present  court  refused  to  distinguish  the  two  cases  on  the 
basis  of  the  type  of  administrative  proceeding  involved,  ratemaking 
in  this  action,  adjudication  in  Pillsbury,  stating: 

We  doubt  the  utility  of  classifying  the  rate-making  un- 
dertaken in  the  present  proceedings  by  the  Power  Commis- 
sion as  entirely  a  judicial  or  a  legislative  function,  or  a 
combination  of  the  two,  for  in  any  event  the  need  for  an 
impartial  decision  is  obvious.  See  Davis,  Administrative 
Law  Treatise,  §  7.03.  Congressional  intervention  which 
occurs  during  the  still-pending  decisional  process  of  an 
agency  endangers,  and  may  undermine,  the  integrity  of 
the  ensuing  decision,  which  Congress  has  required  be 
made  by  an  impartial  agency  charged  with  responsibility 
for  resolving  controversies  within  its  jurisdiction.  Congress 
as  well  as  the  courts  has  responsibility  to  protect  the  deci- 
sional integrity  of  such  an  agency.  [Slip  Opinion  at  104- 
105.] 

However,  the  court  concluded,  the  producers  had  to  be  denied 
relief  under  the  circumstances  here  because  they  had  failed  to 
raise  their  objections  before  the  FPC.  They  had  been  fully  aware  of 
these  facts  while  Opinion  No.  770  was  being  reconsidered,  but  not 
only  did  they  not  argue  that  the  FPC  should  be  disqualified,  thus 
giving  all  parties — including  the  FPC — an  opportunity  to  reply  to 
the  charges,  but  they  had  also  actively  participated  in  the  proceed- 
ings, urging  the  FPC  to  make  a  new  decision  more  favorable  to 
their  interests.  The  court  said  that  parties  cannot  wait  until  a 
decision  is  made  to  assert  disqualification — it  must  be  asserted  as 
soon  as  the  party  becomes  aware  of  the  grounds.  The  court  also 
cited  15  U.S.C.  §  717r  which  says  that  no  objection  to  an  order  of 
the  FPC  can  be  asserted  on  appeal  which  has  not  been  asserted 
before  the  FPC. 

The  court  additionally  stated  that: 

Independent  of  the  status  of  the  parties  seeking  relief, 
we  think  it  is  obvious  that  within  the  equitable  relation- 
ship between  the  reviewing  court  and  the  agency  there 
resides — there  inheres — judicial  jurisdiction,  and  responsi- 
bility in  the  public  interest,  to  decide  whether  there  oc- 
curred here  such  an  inroad  upon  the  integrity  of  the  deci- 
sional function  of  the  independent  agency  as  to  require  the 
court  sua  sponte  to  set  aside  the  whole  or  any  part  of 
Opinion  No.  770-A.  [Slip  Opinion  at  106-107.] 

The  court  then  considered  all  of  the  facts  in  the  case,  including  the 
fact  that  the  FPC's  original  ruling  on  an  income  tax  component 
was  heavily  criticized  in  the  hearings  but  was  left  standing  in 
Opinion  No.  770-A,  that  there  was  no  indication  that  the  provi- 
sions of  Opinion  No.  770-A  were  influenced  by  the  subcommittee 
proceedings,  and  that  there  was  no  appearance  of  partiality  on  the 
part  of  the  commissioners.  In  view  of  these  circumstances,  the 
court  refused  to  set  aside  any  part  of  the  opinion  sua  sponte  be- 
cause of  the  subcommittee  hearings. 
The  court  then  said: 

In  concluding  as  above,  we  recognize  the  possibility,  but 
not  the  probability,  that  what  occurred  may  have  influ- 
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enced  the  Commission.  We  consider  the  intervention 
through  the  Subcommittee  regrettable  and  quite  inconsist- 
ent with  that  due  regard  for  the  independence  of  the  Com- 
mission which  Congress  and  the  courts  must  maintain. 
Nevertheless,  when  weighed  in  the  context  of  the  record  as 
a  whole,  the  possibility  of  influence  upon  the  Commission 
is  too  intangible  and  hypothetical  a  basis  for  this  court  of 
its  own  motion  to  nullify  Opinion  No.  770-A.  We  think 
rather  that  the  interests  of  the  parties  and  the  public  are 
to  be  served  by  our  review  of  the  Opinion  under  the  appli- 
cable statutory  standards  and  decisions  of  the  Supreme 
Court.  [Slip  Opinion  at  107.] 

On  July  18,  1977,  the  Congressional  parties  filed  a  motion  for  a 
rehearing  en  banc,  as  did  several  other  parties. 

On  August  17,  1977,  a  per  curiam  order  was  filed  denying  the 
petitions  for  rehearing  filed  by  the  Congressional  petitioners, 
American  Public  Gas  Association  et  al.,  Austral  Oil  Company  In- 
corporated and  Aztec  Oil,  and  the  Commonwealth  of  Pennsylvania. 
Separate  statements  on  rehearing  were  filed  by  Senior  Circuit 
Judge  Leventhal,  who  was  joined  in  his  statement  by  District 
Judge  Gesell. 

Another  per  curiam  order  was  also  filed  on  August  17,  1977, 
denying  all  suggestions  for  rehearing  en  banc  filed  in  these  cases. 

On  November  15,  1977,  American  Public  Gas  Association  and 
Amerada  Hess  filed  petitions  for  writ  of  certiorari  in  the  U.S. 
Supreme  Court. 

Status. — The  petitions  for  writ  of  certiorari  were  denied  on  Feb- 
ruary 27,  1978. 

The  complete  text  of  the  order  of  August  17,  1977,  denying  the 
petitions  for  rehearing  and  the  separate  statements  are  printed  in 
the  "Decisions"  section  of  Court  Proceedings  and  Actions  of  Vital 
Interest  to  the  Congress,  Part  3,  December  31,  1977. 

The  complete  text  of  the  opinion  of  the  Court  of  Appeals  is 
printed  in  the  "Decisions"  section  of  Court  Proceedings  and  Actions 
of  Vital  Interest  to  the  Congress,  Part  2,  August  15,  1977. 

United  States  v.  Berrellez  (New  Case) 
Criminal  Case  No.  78-00120-01  (D.D.C.) 

Brief — On  March  20,  1978,  a  six-count  information  was  filed  in 
U.S.  District  Court  for  the  District  of  Columbia  against  Robert 
Berrellez.  The  first  count  charges  the  defendant  with  a  violation  of 
18  U.S.C.  §  371  (Conspiracy).  Specifically,  Mr.  Berrellez  is  charged 
with  conspiring  with  Harold  V.  Hendrix,  who  is  not  charged  in  the 
information,  and  other  persons  from  March  1972  to  March  21,  1973, 
to:  (1)  obstruct  a  proceeding  of  the  Subcommittee  on  Multinational 
Corporations  of  the  Committee  on  Foreign  Relations  of  the  U.S. 
Senate  (hereinafter  "Subcommittee"),  (2)  commit  perjury,  and  (3) 
defraud  the  United  States  of  and  concerning  its  right  to  have  the 
business  of  the  Subcommittee  conducted  honestly  and  impartially. 
The  second  count  charges  the  defendant  with  violating  18  U.S.C. 
§  1505  (Obstruction  of  Proceedings)  by  giving  false  and  blatantly 
evasive  testimony  before  the  Subcommittee  concerning  communica- 
tions and  relationships  between  employees,  officers,  and  directors 
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of  the  International  Telephone  and  Telegraph  Corporation  (herein- 
after "ITT")  and  Central  Intelligence  Agency  (hereinafter  "CIA") 
officials  and  communications  and  relationships  between  employees, 
officers  and  directors  of  ITT  and  certain  Chileans.  The  third  and 
fourth  counts  charge  defendant  with  violating  18  U.S.C.  §  1621  by 
committing  perjury  before  the  Subcommittee.  The  fifth  count 
charges  the  defendant  with  perjury  before  a  panel  of  arbitrators  of 
the  American  Arbitration  Association  (hereinafter  "Panel").  Mr. 
Berrellez  had  testified  in  June  1974,  before  the  Panel,  which  was 
seeking  to  ascertain,  in  the  course  of  conducting  an  arbitration 
proceeding,  what  activities  of  ITT  were  undertaken  in  Chile  and 
elsewhere  with  regard  to  the  1970  Chilean  Presidential  election.  On 
the  basis  of  the  same  testimony  upon  which  count  five  is  based,  the 
sixth  count  charges  Mr.  Berrellez  with  violating  18  U.S.C.  §  1001  by 
knowingly  and  willfully  making  false  and  fictitious  statements  and 
representations  as  to  material  facts  in  connection  with  a  matter 
within  the  jurisdiction  of  an  agency  of  the  United  States,  specifical- 
ly, the  Overseas  Private  Investment  Corporation. 

Defendant  pleaded  not  guilty  on  March  29,  1978. 

On  April  27,  1978,  defendant  moved  to  dismiss  the  information. 

Status. — The  case  is  pending  before  the  District  Court. 

United  States  v.  Gerriiy  (New  Case) 
Criminal  Case  No.  78-00121-01  (D.D.C.) 

Brief. — On  March  20,  1978,  a  six-count  information  was  filed  in 
U.S.  District  Court  for  the  District  of  Columbia  against  Edward  J. 
Gerrity,  Jr.  The  first  count  charges  the  defendant  with  violating  18 
U.S.C.  §  1505  (Obstruction  of  Proceedings)  by  giving  false  and  bla- 
tantly evasive  testimony  before  the  Subcommittee  on  Multinational 
Corporations  of  the  Committee  on  Foreign  Relations  of  the  United 
States  Senate  (hereinafter  "Subcommittee")  in  March  and  April  of 
1973.  The  testimony  was  given  in  the  course  of  an  investigation 
being  conducted  by  the  Subcommittee  into  actions  by  or  on  behalf 
of  the  International  Telephone  and  Telegraph  Corporation  (herein- 
after "ITT")  in  relation  to  the  course  of  the  Presidential  election  in 
Chile  in  1970.  The  second  and  third  counts,  also  arising  from 
defendant's  testimony  before  the  Subcommittee,  charge  him  with 
violating  18  U.S.C.  §  1621  (Perjury).  The  fourth  count  charges  Mr. 
Gerrity  with  a  violation  of  18  U.S.C.  §  1622  by  suborning  perjury  by 
Harold  V.  Hendrix  in  testimony  before  the  Subcommittee.  The  fifth 
count  charges  the  defendant  with  perjury  before  a  panel  of  arbitra- 
tors of  the  American  Arbitration  Association  (hereinafter  "Panel"). 
Mr.  Gerrity  had  testified  in  June  1974,  before  the  Panel,  which  was 
seeking  to  ascertain  what  activities  of  ITT  were  undertaken  in 
Chile  and  elsewhere  with  regard  to  the  1970  Chilean  Presidential 
election.  On  the  basis  of  the  same  testimony  upon  which  count  five 
is  based,  the  sixth  count  charges  Mr.  Gerrity  with  violating  18 
U.S.C.  §  1001  by  knowingly  and  willfully  making  false  and  fictitious 
statements  and  representations  as  to  material  facts  in  connection 
with  a  matter  within  the  jurisdiction  of  an  agency  of  the  United 
States,  specifically,  the  Overseas  Private  Investment  Corporation. 

Defendant  pleaded  not  guilty  on  April  28,  1978. 

Status. — The  case  is  pending  before  the  District  Court. 


IV.  Constitutional  Powers  of  the  Congress 

Chadha  v.  Immigration  and  Naturalization  Service 

No.  77-1702  (9th  Cir.) 

Brief. — This  is  a  petition  for  review  of  an  order  of  the  Immigra- 
tion and  Naturalization  Service  (hereinafter  "INS").  The  INS  had 
promulgated  an  order  which  exempted  the  petitioner,  Jagdish  Rai 
Chadha,  from  deportation  as  an  alien.  That  order  was  subsequently 
vetoed  by  the  passage  of  a  resolution  by  the  U.S.  House  of  Repre- 
sentatives. A  new  order  which  required  Chadha's  deportation  was 
then  issued.  The  petition  challenges  the  constitutionality  of  the 
"one-House  veto"  by  which  the  original  order  was  overturned. 

As  set  out  in  petitioners'  brief,  the  facts  are  these:  Petitioner  was 
born  and  raised  in  Kenya,  although  his  race  was  East  Indian.  In 
1966,  he  was  issued  a  passport  to  the  United  Kingdom.  He  was 
lawfully  admitted  to  the  United  States  as  a  student  in  1966  and 
continuously  resided  in  the  United  States  since  that  time,  except 
for  one  short  trip  to  Canada. 

After  obtaining  B.S.  and  M.A.  degrees  from  an  Ohio  university, 
he  discovered  that  neither  the  United  Kingdom  nor  Kenya  would 
allow  him  to  return  because  of  his  race.  He  moved  to  California  in 
1971  to  seek  work  but  was  unable  to  obtain  work  because  he  did 
not  have  lawful  status  in  the  United  States.  However,  the  petition 
asserts,  he  was  able  to  meet  expenses  from  personal  savings  and 
from  financial  help  from  his  family  overseas. 

Since  his  visa  had  expired  in  1972,  he  was  summoned  to  show 
why  he  should  not  be  deported  pursuant  to  section  241(a)(2)  of  the 
Immigration  and  Nationality  Act  (hereinafter  "INA"),  8  U.S.C. 
§  1251(a)(2).  A  hearing  was  held  before  an  immigration  judge  on 
January  11,  1974,  at  which  Mr.  Chadha  requested  a  suspension  of 
deportation  pursuant  to  section  244(a)(2)  of  the  INA,  8  U.S.C. 
§  1254(a)(2).  Evidence  presented  as  to  his  good  character  was  uncon- 
tested. 

On  June  25,  1974,  the  immigration  judge  issued  his  decision, 
ordering  that  the  deportation  be  suspended  pursuant  to  section 
244(a)(1)  of  the  INA. 

Section  244(a)(1)  of  the  INA  provides  that  suspensions  may  be 
granted  when  an  alien  (1)  has  been  physically  present  in  the 
United  States  for  at  least  7  years  immediately  preceding  his  appli- 
cation, (2)  is  of  good  moral  character,  and  (3)  would  suffer  extreme 
hardship  if  deported.  (Although  this  authority  is  granted  to  the 
Attorney  General,  it  has  been  delegated  to  the  "immigration 
judges,"  with  an  appeal  to  the  Board  of  Immigration  Appeals.) 

Once  the  decision  to  suspend  deportation  is  made,  notice  of  the 
action  is  transmitted  to  Congress  with  a  detailed  explanation  and 
justification  for  the  decision.  The  suspension  does  not  become  effec- 
tive until  the  close  of  the  session  of  Congress  following  the  one  in 
which  the  decision  is  transmitted,  and  then  it  only  becomes  effec- 
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tive  if  during  both  sessions  neither  House  has  passed  a  simple 
resolution  disapproving  the  decision,  pursuant  to  8  U.S.C. 
§  1254(c)(2). 

Mr.  Chadha  and  five  aliens  whose  deportation  had  been  suspend- 
ed by  immigration  judges  lost  their  suspensions  when  on  December 
12,  1975,  the  House  of  Representatives  passed  H.  Res.  926,  94th 
Cong.,  1st  Sess.  (1975). 

On  August  4,  1976,  the  immigration  judge  ordered  Mr.  Chadha 
deported  in  view  of  the  House  resolution,  and  on  appeal  to  the 
Board  of  Immigration  Appeals,  the  Board  affirmed  the  order  of 
deportation  on  February  11,  1977. 

Mr.  Chadha  filed  a  petition  for  review  of  the  deportation  order 
with  the  U.S.  Court  of  Appeals  for  the  Ninth  Circuit  on  July  18, 
1977.  The  filing  of  the  petition  automatically  stayed  his  deporta- 
tion. 

The  petition  challenges  the  constitutionality  of  the  one-House 
veto.  It  argues  that  neither  the  constitutional  provisions  granting 
Congress  the  power  to  regulate  immigration  nor  the  "Necessary 
and  Proper"  clause  empowers  Congress  to  contravene  other  consti- 
tutional provisions,  and  it  asserts  that  the  one-House  veto  does  this 
in  three  ways.  First,  it  says,  the  one-House  veto  violates  the  separa- 
tion of  powers  doctrine.  Petitioner  claims  the  constitutional  history 
of  this  doctrine  demonstrates  that  one  branch  cannot  perform  the 
functions  or  control  the  performance  of  another,  and  that  since  the 
one-House  veto  allows  a  single  House  of  Congress  to  perform  nonle- 
gislative  functions  and  control  the  actions  of  an  executive  agency, 
it  is  unconstitutional. 

Next,  Mr.  Chadha  argues,  the  one-House  veto  deprives  the  Presi- 
dent of  the  opportunity  to  exercise  his  veto  power  under  Article  I, 
Section  7.  The  Framers  of  the  Constitution  intended  that  a  single 
executive  would  be  given  the  opportunity  to  veto  every  Congres- 
sional action  having  the  effect  of  law,  but,  since  the  one-House  veto 
is  not  subject  to  Presidential  veto,  it  is  unconstitutional. 

Finally,  petitioner  asserts  that  the  one-House  veto  provision  vio- 
lates the  requirement  of  a  bicameral  legislature.  According  to  peti- 
tioner, the  Framers  of  the  Constitution  intended  that  every  power 
of  the  legislative  branch  not  expressly  granted  to  a  single  House 
must  be  exercised  by  both  concurrently.  Therefore,  since  the  one- 
House  veto  provision  allows  a  single  House  to  make  law  without 
the  concurrence  of  the  other,  it  is  unconstitutional. 

On  October  27,  1977,  respondent  INS  filed  a  suggestion  to  invite 
the  submission  of  amici  curiae  briefs  by  the  U.S.  Senate  and  House 
of  Representatives. 

Clerk's  letters  were  sent  on  November  17,  1977,  inviting  the 
President  of  the  Senate  and  the  Speaker  of  the  House  to  file  briefs 
amicus  curiae  within  30  days. 

On  February  27,  1978,  an  amicus  curiae  brief  on  behalf  of  the 
Senate,  pursuant  to  Senate  Resolution  338  of  the  95th  Congress 
and  a  separate  amicus  curiae  brief  on  behalf  of  Representative 
Frank  Thompson,  Jr.,  Chairman  of  the  Committee  on  House  Ad- 
ministration of  the  U.S.  House  of  Representatives  were  filed.  Each 
of  the  briefs  opposed  Mr.  Chadha's  petition  and  contended,  inter 
alia,  that  the  one-House  veto  is  constitutional  and  that  Chadha 
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lacked  standing  to  challenge  the  constitutionality  of  the  one-House 
veto. 

Status.—  The  petition  is  pending  before  the  U.S.  Court  of  Appeals 
for  the  Ninth  Circuit. 

Nixon  v.  Sampson 

Nos.  75-2194,  75-2195,  75-2196,  77-2123,  77-2124,  77-2125  (D.C. 
Cir.) 
Civil  Action  Nos.  74-1518,  74-1533,  74-1551  (D.D.C.) 

Brief. — Following  the  resignation  of  former  President  Richard  M. 
Nixon,  the  special  prosecutor's  office  advised  counsel  to  President 
Ford  and  counsel  to  Mr.  Nixon  of  its  continuing  interest  in  Presi- 
dential materials  and  tape-recorded  conversations  housed  in  the 
White  House,  the  Executive  Office  Building,  and  elsewhere,  which 
were  relevant  to  investigations  and  prosecutions  within  the  juris- 
diction of  the  special  prosecutor.  Thereafter  counsel  for  President 
Ford  requested  an  opinion  from  then-Attorney  General  William  B. 
Saxbe  on  the  issues  of  ownership  of  the  Presidential  materials  and 
tapes  and  the  responsibilities  of  the  Ford  Administration  with  re- 
spect to  them.  A  response  to  that  request  indicated  that  in  the 
opinion  of  the  Attorney  General,  the  Presidential  materials  and 
tapes  belonged  to  Mr.  Nixon,  but  the  Government  had  a  right  to 
use  said  materials.  Following  that  advisory  opinion  a  "depository 
agreement"  (Nixon/Sampson  agreement)  was  signed  by  Mr.  Nixon 
and  Arthur  F.  Sampson,  Administrator  of  the  General  Services 
Administration  (hereinafter'  'GSA"),  on  September  7,  1974. 

Thereafter,  Jack  Anderson,  a  well-known  columnist,  and  others 
filed  a  petition  with  GSA  seeking  access  to  these  materials  pursu- 
ant to  appropriate  provisions  of  the  Freedom  of  Information  Act. 
The  petitions  were  denied  by  GSA. 

On  October  17,  1974,  Mr.  Nixon  filed  a  suit  against  Mr.  Sampson 
and  others  in  the  United  States  District  Court  for  the  District  of 
Columbia  seeking  a  temporary  restraining  order  and  preliminary 
injunction  to  compel  compliance  with  the  Nixon/Sampson  agree- 
ment and  to  prevent  unauthorized  access  to  the  materials  and 
tapes.  Mr.  Anderson,  and  the  special  prosecutor,  and  others  moved 
to  intervene,  seeking  a  temporary  restraining  order  and  prelimi- 
nary injunction  to  prevent  the  implementation  of  the  Nixon/Samp- 
son agreement.  U.S.  District  Judge  Charles  R.  Richey  issued  a 
temporary  restraining  order  on  October  21,  1974,  prohibiting  the 
implementation  of  the  agreement  until  a  full  hearing  could  be  held 
on  Mr.  Nixon's  motion  for  a  preliminary  injunction.  [Nixon  v. 
Sampson,  Civil  Action  No.  74-1518  (D.D.C.).] 

On  October  21,  1974,  a  suit  was  filed  by  The  Reporters  Commit- 
tee for  Freedom  of  the  Press,  and  several  other  parties,  to  gain 
access  to  these  materials.  [The  Reporters  Committee  for  Freedom  of 
the  Press  v.  Sampson,  Civil  Action  No.  74-1533,  (D.D.C.).] 

Then,  on  October  24,  1974,  Lillian  Hellman  and  several  other 
individuals  also  filed  suit  to  gain  access  to  the  materials.  [Hellman 
v.  Sampson,  Civil  Action  No.  74-1551  (D.D.C.).] 

Mr.  Nixon  filed  a  motion  on  October  29  to  consolidate  the  three 
cases,  which  the  court  did  by  an  order  issued  on  October  31,  1974. 
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[Hereinafter  these  three  cases  will  be  referred  to  as  the  "consoli- 
dated cases."] 

A  petition  for  leave  to  participate  as  amici  curiae  in  these  cases 
was  filed  and  granted  on  behalf  of  then-Senator  Sam  J.  Ervin,  Jr., 
Senators  Gaylord  Nelson  and  Jacob  Javits,  then-Representative 
Wayne  L.  Hays,  and  Representative  John  Brademas  on  November 
11,  1974.  The  Congressional  petitioners  sought  leave  to  participate 
in  the  proceedings  in  order  to  bring  to  the  attention  of  the  court 
"their  intense  interest — as  Members  of  Congress  having  'special 
responsibility  with  pending  legislation  dealing  with  the  subject 
matter'  before  the  court — in  the  maintenance  of  the  status  quo 
pending  consideration  by  the  Congress  of  matters  falling  within  its 
primary  and  fundamental  authority."  [Memorandum  of  Ervin  et  al. 
as  amici  curiae,  Nixon  v.  Sampson,  Civil  Action  No.  74-1518 
(D.D.C.).] 

At  the  time  of  the  filing  of  the  Ervin  petition  the  Senate  had 
passed  a  bill,  S.  4016,  which,  while  making  no  determination  as  to 
the  ownership  of  the  Presidential  materials,  provided  for  the  pres- 
ervation of  access  to  materials  by  placing  them  under  the  control 
of  the  Administrator  of  GSA,  with  all  the  materials  to  remain  in 
Washington,  D.C.  The  bill  had  been  transmitted  by  the  Senate  to 
the  House  and  referred  to  the  appropriate  House  committee  which 
had  not  then  had  an  opportunity  to  act  on  it. 

Each  of  the  Congressional  participants — the  amici — bore  a  spe- 
cial responsibility  with  regard  to  this  legislation.  As  noted  in  a 
memorandum  prepared  on  their  behalf: 

Amicus  Ervin,  Senator  from  North  Carolina,  is  Chair- 
man of  the  Senate  Committee  on  Government  Operations, 
which  has  jurisdiction  over  such  legislation  in  the  Senate. 
Amicus  Nelson,  Senator  from  Wisconsin,  is  the  sponsor  of 
the  pending  bill.  Amicus  Javits,  Senator  from  New  York, 
is  an  original  co-sponsor  thereof.  Amicus  Hays,  Represent- 
ative from  Ohio,  is  Chairman  of  the  Committee  on  House 
Administration,  which  has  jurisdiction  over  such  legisla- 
tion in  the  House.  Amicus  Brademas,  Representative  from 
Indiana,  is  Chairman  of  the  relevant  Subcommittee  of  the 
House  Administration  Committee.  [Id.] 

The  action  sought  by  the  amici  was  set  out  in  this  language: 

Amici  respectfully  urge  that  the  safeguarding  of  these 
materials  pending  Congressional  action  is  a  matter  of  the 
most  compelling  public  interest.  Accordingly,  in  light  of 
these  considerations  of  fundamental  significance  to  amici 
and  their  colleagues  in  the  legislative  branch,  amici  urge 
that  the  Court  grant  a  preliminary  injunction  to  maintain 
the  status  quo.  Such  an  injunction  will  insure  an  opportu- 
nity for  orderly  consideration  of  the  issues  by  the  repre- 
sentatives of  the  public  in  the  exercise  of  their  special 
Constitutional  responsibilities  as  trustees  of  the  people.  It 
will  insure  that  nothing  untoward  can  happen  to  these 
materials  while  the  people's  representatives  decide  how 
best  to  exercise  their  responsibilities.  [Id.] 

A  separate  motion  by  Representative  Elizabeth  Holtzman  for 
leave  to  file  an  amicus  brief  was  also  granted  on  November  11, 


57 

1974.  Although  the  Holtzman  petition  fully  supported  the  status 
quo  position  of  the  Ervin  petition,  Ms.  Holtzman's  memorandum 
was  submitted  for  another  purpose — to  call  to  the  court's  attention 
the  fact  that  the  principal  issue  in  this  action  was  the  ownership  of 
the  tapes  and  papers.  Ms.  Holtzman  contended  that  since  the  At- 
torney General  had  already  expressed  his  opinion  in  writing  that 
all  of  the  disputed  papers  and  tapes  belonged  to  Mr.  Nixon,  the 
"level  of  vigor"  with  which  the  Department  of  Justice  would 
pursue  the  defense  of  any  action  brought  by  Mr.  Nixon — to  obtain 
either  the  return  of,  or  compensation  for,  the  property  which  both 
he  and  the  Attorney  General  already  agreed  were  his — would  be 
less  than  adequate.  Moreover,  she  maintained  that  the  matter  was 
further  complicated  because  the  Department  was  currently  repre- 
senting Mr.  Nixon  in  several  suits  brought  against  him  while  he 
was  President,  thus  raising  an  ethical  question  as  to  whether  it 
could  represent  his  adversary  (the  United  States)  in  litigation  over 
the  ownership  of  the  papers  and  tapes  in  question.  To  remedy  the 
situation,  Ms.  Holtzman  informed  the  court  that  she  intended  to 
introduce  legislation  to  provide  for  a  Special  Counsel,  in  lieu  of  the 
Department  of  Justice,  to  represent  the  United  States  in  all  litiga- 
tion relating  to  the  ownership  of  the  papers  and  tapes  at  issue  in 
this  case. 

Judge  Richey  held  a  hearing  on  the  petitions  on  November  15 
and  18,  1974,  but  withheld  any  decision  and  asked  counsel  for 
amici  to  provide  him  with  additional  information  regarding  the 
effect  of  the  pending  lawsuit  on  the  bill  then  before  the  Congress. 

Subsequently,  after  a  series  of  amendments,  the  Congress  passed 
S.  4016,  on  December  9,  1974.  The  bill,  the  Presidential  Recordings 
and  Materials  Preservation  Act  (herinafter  "Act"),  was  signed  into 
law  on  December  19,  1974  [Pub.  L.  93-526]. 

On  the  day  after  the  Act  went  into  effect,  Mr.  Nixon  brought  an 
action  in  the  U.S.  District  Court  for  the  District  of  Columbia  to 
enjoin  its  enforcement  on  the  grounds  that  it  transgressed  the 
Constitution.  [Nixon  v.  Administrator  of  General  Services,  Civil 
Action  No.  74-1852  (D.D.C.),  filed  Dec.  20,  1974.]  At  the  same  time, 
Mr.  Nixon  asked  that  a  three-judge  court  be  convened  pursuant  to 
28  U.S.C.  §§  2282  and  2284  to  hear  and  determine  the  constitutional 
claims  asserted.  The  case  was  assigned  to  Judge  Richey,  before  whom 
the  consolidated  cases  were  then  pending.  The  same  issues,  namely, 
the  ownership  of  the  materials  and  tapes  and  privilege  against  their 
disclosure,  which  were  raised  in  the  consolidated  cases,  were  then 
extended  to  Mr.  Nixon's  more  recent  challenge.  On  January  3,  1975, 
Mr.  Nixon  moved  for  a  preliminary  injunction  against  operation  of 
the  Act. 

It  was  alleged  that  on  five  separate  occasions,  during  the  5  weeks 
following  institution  of  Mr.  Nixon's  action  of  December  20,  1974, 
Mr.  Nixon  had  requested  Judge  Richey  to  initiate  the  statutory 
procedure  leading  to  the  formation  of  a  District  Court  of  three 
judges.  During  that  period,  Judge  Richey  was  preoccupied  with  the 
consolidated  cases  and  planned  to  complete  work  on  them  before 
turning  his  attention  to  the  challenge  case.  [Nixon  v.  Administrator 
of  General  Services,  supra.] 

Having  failed  to  convince  Judge  Richey  that  the  appointment  of 
a  three-judge  court  took  priority  in  this  matter,  Mr.  Nixon  filed  a 
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petition  for  a  writ  of  mandamus  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  circuit,  directing  Judge  Richey  to  grant 
the  application  for  a  three-judge  court  immediately  and  give  the 
challenge  case  priority  over  the  consolidated  cases  as  assertedly 
required  by  section  105(a)  of  the  Act.  [Nixon  v.  Richey,  No.  75-1063 
(D.C.  Cir.).] 

The  Appeals  Court,  in  a  per  curiam  order  and  opinion  filed 
January  31,  1975,  denied  Mr.  Nixon's  petition,  stating  that  the 
issuance  of  a  writ  of  mandamus  was  unnecessary.  It  held,  however, 
that  Judge  Richey  erred  in  delaying  action  on  the  application  for  a 
three-judge  panel.  Although  the  court  stated  that  an  application 
for  the  convening  of  such  a  court  is  statutorily  entitled  to  expedi- 
tious treatment  under  28  U.S.C.  §  2284,  it  held  that  beyond  these 
considerations,  the  Act  requires  the  trial  judge  to  give  priority  to 
such  an  application.  It  declared: 

Beyond  these  considerations,  the  Recordings  and  Materi- 
als Act  independently  supports  petitioner's  claim  that  the 
District  Judge  should  have  acted  weeks  ago  on  the  three- 
judge  application.  Section  105(a)  of  the  Act  confers  upon 
the  District  Court  for  the  District  of  Columbia  "exclusive 
jurisdiction  to  hear  challenges  to  the  legal  or  constitution- 
al validity  of  this  title,"  and  specifically  provides  that 
"[a]ny  such  challenge  shall  be  treated  by  the  court  as  a 
matter  requiring  immediate  consideration  and  resolu- 
tion. *  *  *"  (emphasis  supplied).  It  is  clear  that  the  case 
for  which  petitioner  sought  the  three-judge  court  was  a 
"challenge  to  the  legal  or  constitutional  validity  of  the 
Act.  It  is  equally  clear  that,  as  an  integral  part  of  his 
"challenge,"  petitioner's  application  for  such  a  court  was 
"a  matter  requiring  immediate  consideration  and  resolu- 
tion. *  *  *"  In  these  views,  we  need  not  consider  conten- 
tions by  one  of  the  amici  curiae  that  §§  2282  and  2284  are 
inoperable  in  the  situation  at  bar.  [Nixon  v.  Richey,  513 
F.2d  427,  429  (1975).] 

Although  the  court  acknowledged  the  propriety  of  the  manda- 
mus remedy  under  the  circumstances,  it  saw  no  occasion  for  issu- 
ance of  a  writ,  since,  having  advised  the  district  judge  of  the 
relevant  law,  it  assumed  the  lower  court  would  proceed  in  accord- 
ance with  the  appellate  opinion. 

On  the  same  day  the  Appeals  Court  issued  its  order  and  opinion, 
January  31,  1975,  Judge  Richey  released  a  98-page  opinion  in  the 
consolidated  cases.  [Nixon  v.  Sampson,  389  F.  Supp.  107  (D.D.C. 
1975).]  At  the  same  time,  Judge  Richey  issued  a  summary  and 
synopsis  of  his  opinion  which  appears  in  its  entirety  as  follows: 

Summary  and  Synopsis  of  Opinion  of  Charles  R.  Richey, 
United  States  District  Judge 

A.  Introduction 

These  consolidated  cases  present  a  unique  controversy, 
the  heart  of  which  concerns  the  ownership  of  and  the  right 
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to  assert  or  waive  a  privilege  with  respect  to  the  "Presi- 
dential materials  and  tape-recorded  conversations"  of  the 
Nixon  Administration. 

These  actions  are  before  the  Court  on  the  following  mo- 
tions: plaintiff  Nixon's  motions  to  dismiss  the  Hellman,  et 
al,  and  Anderson  suits  for  lack  of  standing;  the  govern- 
ment defendant's  motion  to  dismiss  all  the  actions,  except 
that  by  the  Special  Prosecutor,  on  the  ground  that  they 
are  moot;  and  on  motions  for  summary  judgment  or  par- 
tial summary  judgment  by  plaintiffs  Anderson,  The  Re- 
porters Committee  for  Freedom  of  the  Press,  et  al.,  Lillian 
Hellman,  et  al,  and  the  Special  Prosecutor,  on  his  counter- 
claim for  declaratory  relief,  and  as  the  intervenor-defend- 
ant  in  Nixon  v.  Sampson  et  al.,  (C.A.  No.  74-1518). 

B.  Standing 

The  Court  finds  that  plaintiffs  Anderson,  Hellman,  et 
al.,  and  The  Reporters  Committee  for  Freedom  of  the 
Press,  et  al.,  have  standing  to  sue  under  the  Freedom  of 
Information  Act  and  to  challenge  the  Nixon-Sampson 
Agreement  of  September  7,  1974. 

C.  Justiciability 

The  Court  finds  that  although  the  Presidential  Record- 
ings and  Materials  Preservation  Act  of  December  19,  1974, 
nullifies  the  Nixon-Sampson  Agreement  of  September  7, 
1974,  the  said  Act  does  not  resolve  the  basic  questions  of 
ownership  of  the  Presidential  materials  and  tape  record- 
ings, nor  whether  the  former  President  may  assert  any 
privilege  in  regard  thereto.  Therefore,  the  questions  of 
ownership  and  privilege  must  be  decided  by  this  Court. 
Furthermore,  the  Court  has  decided  the  additional  issue 
raised  by  the  pleadings  with  regard  to  Mr.  Nixon's  assert- 
ed Fourth  Amendment  claims. 

D.  Summary  Judgment 

Because  the  Court  finds  that  there  are  no  genuine  issues 
of  material  fact  in  dispute  in  these  proceedings,  the  parties 
are  clearly  entitled  to  summary  judgment  on  the  issues  as 
a  matter  of  law. 

E.  Ownership 

1.  The  claim  of  ownership  of  former  President  Nixon  to 
the  "Presidential  materials  and  tape-recorded  conversa- 
tions" of  the  Nixon  Administration  is  contrary  to  the  gen- 
eral principle  of  law  that  that  which  is  generated  or  kept 
in  the  administration  and  performance  of  the  powers  and 
duties  of  a  public  office  belongs  to  the  government. 

2.  Former  President  Nixon's  assertion  of  ownership  of 
the  documents,  papers,  tapes,  and  other  materials  gener- 
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ated  or  retained  by  himself  or  others  on  his  behalf  in  the 
performance  of  his  duties  as  the  President  of  the  United 
States  is  contrary  to  the  nature  of  the  Office  of  the  Presi- 
dent and  the  Constitution. 

3.  The  inherent  continuity  of  the  Office  of  the  President 
negates  a  claim  by  former  President  Nixon  that  the  inde- 
pendence of  the  Office  requires  that  his  assertion  of  owner- 
ship be  sustained. 

4.  There  is  no  precedent  which  compels  a  finding  that 
the  "Presidential  materials  and  tapes"  are  the  personal 
property  of  former  President  Nixon. 

5.  The  historical  practice  of  past  Presidents  does  not 
evidence  a  clear  and  constant  recognition  of  ownership  of 
the  materials  generated  and  retained  in  the  conduct  of  the 
Office  of  the  President. 

6.  Congress  has  not  sanctioned  the  personal  ownership  of 
"Presidential  materials  and  tapes"  generated  and  retained 
in  the  conduct  of  the  Office  of  the  President. 

7.  Materials  and  tape-recorded  conversations  generated 
by  Executive  departments  and  agencies,  although  subse- 
quently transferred  to  and  currently  located  in  the  White 
House,  are  "records"  within  the  meaning  of  the  Freedom 
of  Information  Act,  and  the  public  has  a  right  of  access 
thereto;  however,  materials  and  tape-recorded  conversa- 
tions generated  by  the  President  and  his  personal  aides 
are  not  "records"  within  the  meaning  of  the  Freedom  of 
Information  Act  and,  thus,  are  not  available  to  the  public 
under  the  Freedom  of  Information  Act. 

F.  Privilege 

A  former  President  may  not  assert  or  waive  the  privi- 
lege which  attaches  to  the  confidential  communications 
relating  to  the  conduct  of  the  Office  of  the  President  con- 
tained in  Presidential  materials  and  tape  recordings  as  the 
privilege  belongs  to  the  government  and  may  only  be  as- 
serted or  waived  by  the  incumbent  President. 

G.  Fourth  Amendment 

1.  Mr.  Nixon's  Fourth  Amendment  rights  have  not  been 
violated  because  the  November  9th  Agreement  is  not  a 
general  warrant;  nor  does  it  subject  him  to  an  unreason- 
able search  and  seizure.  However,  under  the  circum- 
stances, Mr.  Nixon's  right  of  privacy  must  be  afforded 
protection. 

2.  Mr.  Nixon's  right  to  privacy  does  not  entitle  him  to  an 
injunction,  but  the  Court  has  the  power  to  protect  his 
rights  and  those  of  the  government  by  fashioning  a 
remedy. 
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H.  Remedy 

The  Court  will  require  the  following  procedure  with 
regard  to  effectuation  of  the  November  9th  Agreement, 
with  regard  to  any  requests  for  Presidential  materials  and 
tape  recordings  made  pursuant  to  court  order  or  subpoena, 
or  with  regard  to  any  request  made  under  the  Freedom  of 
Information  Act: 

1.  Documents:  The  government  defendants,  or 
their  agents,  prior  to  any  governmental  examina- 
tion of  the  materials,  shall  permit  Mr.  Nixon  or 
his  counsel,  (a)  to  segregate  from  any  box  or  file, 
any  document  which  is  deemed  personal,  as  de- 
fined by  this  Court;  (b)  to  mark  those  portions  of 
any  document  which  are  deemed  private,  as  de- 
fined by  this  Court,  without  destroying  or  impair- 
ing the  integrity  of  that  portion  or  any  other  por- 
tion of  the  document; 

2.  Tapes:  The  government  defendants  or  their 
agents,  prior  to  any  governmental  examination  of 
the  tape-recorded  conversations,  shall  permit  Mr. 
Nixon  or  his  counsel  to  listen  to  those  tape-record- 
ed conversations  and,  if  any  such  tape-recorded 
conversation  contains  matters  which  are  deemed 
private,  as  defined  by  this  Court,  then  Mr.  Nixon 
or  his  counsel  shall  so  designate. 

This  procedure  is  to  be  effectuated  as  follows: 

(a)  The  defendants  shall  specify  one  individual 
official  of  the  government  having  expertise  in  the 
use  of  tape  recording  mechanisms  (hereinafter, 
"operator")  who  at  all  times  shall  operate  the 
mechanisms  chosen  by  the  operator  for  use  in  the 
procedure;  and 

(b)  The  operator  shall  employ  two  tape  record- 
ers, one  (hereinafter,  "recorder  A")  of  which  shall 
include  the  following  features:  (1)  a  single-listen- 
ing device,  commonly  known  as  head-phones,  and 
(2)  a  digital  "counter";  the  other  (hereinafter,  "re- 
corder B")  shall  include  the  capacity  to  duplicate 
the  recording  from  recorder  A;  and 

(c)  When  Mr.  Nixon,  or  his  counsel,  are  in  the 
process  of  listening  to  the  tapes,  he  shall  utilize 
the  single-listener  device;  and 

(d)  The  operator  shall  play  the  tape  on  Recorder 
A  and  duplicate  the  tape  onto  Recorder  B,  and 
when  Mr.  Nixon  or  his  counsel  deem  any  conver- 
sation or  portion  thereof  as  private,  as  defined  by 
this  Court,  the  operator  shall  stop  recorder  B  at 
the  commencement  of  that  conversation  or  por- 
tion thereof  so  as  not  to  record  that  conversation 
or  portion  thereof  on  the  tape  on  recorder  B  at 
the  termination  of  the  conversation  [or]  portion 
thereof  designated  as  private,  and  the  operator 
shall  also,  utilizing  the  "counter,"  mark  in  a  log 
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the  digital  number  of  the  commencement  and  ter- 
mination of  the  conversation  or  portion  thereof 
designated  as  private.  When  a  dispute  arises  with 
respect  to  the  validity  of  a  claim  that  a  particular 
item,  or  portion  thereof,  is  private,  upon  notice  of 
counsel,  the  Court  shall  examine  the  material  or 
tape-recorded  conversation,  or  portion  thereof,  in 
camera.  This  shall  be  followed  by  a  hearing  under 
the  procedure  set  forth  in  the  Opinion. 

The  burden  of  proof  as  to  whether  a  particular 
paper  or  tape-recorded  conversation,  or  portion 
thereof,  is  personal,  shall  be  borne  by  Mr.  Nixon. 

Following  the  release  of  Judge  Richey's  opinion,  Mr.  Nixon  sought 
reconsideration  of  the  Appeals  Court's  earlier  refusal  of  a  writ  of 
mandamus  in  Nixon  v.  Richey. 

The  Appeals  Court,  in  an  opinion  and  order  of  February  14,  1975, 
continued  its  stay  of  January  31  of  any  order  implementing  Judge 
Richey's  opinion.  The  court  noted  that  since  a  three-judge  panel 
was  convened  on  February  5,  1975,  to  consider  whether  it  properly 
should  pass  on  the  constitutional  issue,  no  further  action  by  the 
Appeals  Court  was  needed  in  that  regard. 

The  Appeals  Court  noted  that  in  its  opinion  of  January  31,  1975, 
it  took  pains  to  alert  Judge  Richey  to  the  peril  of  disposing  of  the 
consolidated  cases  before  acting  on  Mr.  Nixon's  application  for  a 
three-judge  panel.  The  court  said  it  was  obviously  referring  to  the 
doctrine  of  collateral  estoppel.  [Under  the  doctrine,  a  final  judg- 
ment in  a  prior  suit  precludes  relitigation  of  material  issues  decid- 
ed in  that  suit.]  The  court  continued  that  Mr.  Nixon  might  be 
barred  "from  urging  in  the  challenge  case  [Nixon  v.  Administrator 
of  General  Services,  Civil  Action  No.  74-1852  (D.D.C.)]  positions 
contrary  to  determinations  which  any  decision  of  the  consolidated 
cases  might  yield."  [Nixon  v.  Richey,  513  F.2d  430,  438  (D.C.  Cir. 
1975).] 

The  Appeals  Court  proceeded  to  undertake  a  review  of  the  his- 
tory of  the  Act. 

The  court  stated  that  there  were  two  goals  Congress  intended  to 
accomplish  and  did  accomplish  by  the  passage  of  the  Act:  (1)  insur- 
ing the  Federal  Government's  interest  in  acquiring  control  over 
and  power  to  protect  the  Presidential  materials;  and  (2)  speedy 
determination  of  possible  constitutional  challenges  to  the  validity 
of  the  Act. 

The  court  noted  that  the  three-judge  requirement  under  proce- 
dures delineated  in  Section  2284  of  Title  28  of  the  United  States 
Code  was  eliminated  in  conference  and  the  measure,  with  Section 
105(a)  of  the  Act,  in  its  present  form,  which  enables  a  single  judge 
of  the  U.S.  District  Court  for  the  District  of  Columbia  to  hear  any 
constitutional  challenge  to  this  Act,  was  approved  by  the  confer- 
ence committee,  and  subsequently  enacted  into  law. 

The  Act  did  not,  however,  prohibit  the  petitioner  from  making 
an  independent  application  under  Section  2284.  The  Court  said: 

The  remarks  of  Representative  Brademas  demonstrate 
that  Congress  intended  to  preserve  single-judge  jurisdic- 
tion over  the  consolidated  cases,  even  for  consideration 
and  decision  of  challenges  to  the  constitutional  validity  of 
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the  new  Act  in  the  event  that  such  challenges  were  assert- 
ed in  those  cases.  The  remarks  plainly  contemplated,  too, 
that  any  such  challenge  would  utilize  that  opportunity. 
But  Representative  Brademas  was  completely  silent  on  the 
question  whether  such  a  challenge  could  only  take  that 
route,  and  so  is  the  rest  of  the  legislative  history. 

We  need  not  ponder  whether  Congress  could  validly 
have  imposed  the  requirement  that  such  a  challenge  could 
only  be  entertained  in  the  consolidated  cases.  Nowhere  in 
the  legislative  history  is  there  any  suggestion  that  Sections 
2282  and  2284  would  not  enable  a  separate  suit  presenting 
a  constitutional  challenge  to  the  Act  in  the  context  of  a 
demand  for  injunctive  relief.  It  would  have  been  simple  for 
Representative  Brademas  to  state,  and  indeed  for  Congress 
to  require,  that  those  sections  would  not  apply  to  chal- 
lenges to  the  Act,  had  that  been  what  Congress  had  in 
mind.  Neither,  however,  was  done,  and  the  courts  are  left 
with  the  problem  of  determining  whether  petitioner's  sepa- 
rate-suit challenge  requires  the  usual  three-judge  court, 
particularly  in  light  of  the  general  canon  of  construction 
that  repeal  of  a  statute  by  implication  is  disfavored. 

It  is  much  the  clearer,  however,  that  Congress  deemed 
indispensible  to  its  objectives  the  immediate  consideration 
and  resolution  of  any  challenge  to  the  constitutional  or 
legal  validity  of  any  provision  of  the  new  Act.  It  was  to 
mandate  that  degree  of  expedition  that  each  of  the  bills 
initially  passing  the  Senate  and  the  House  contained  the 
requirement  that  such  challenges  be  heard  and  deter- 
mined by  a  three-judge  court  with  direct  appeal  to  the 
Supreme  Court,  and  contained  also  the  requirement  that 
both  courts  proceed  immediately  to  consider  and  resolve 
the  challenges. 


But  what  Congress  expected,  and  what  Section  105(a)  as 
enacted  would  permit,  was  that  any  and  all  challenges  to 
the  validity  of  the  Act  would  be  made  in  the  consolidated 
cases  before  Judge  Richey  as  a  single  judge,  after  appropri- 
ate amendments  and  additions  of  parties  for  that  purpose 
were  accomplished.  What  Congress  apparently  did  not  an- 
ticipate was  that  petitioner,  instead  of  pursuing  that  route, 
would  institute  a  new,  separate  suit  grounded  on  Sections 
2282  and  2284  to  test  in  orthodox  fashion  the  constitution- 
ality of  the  Act  before  a  three  judge  rather  than  a  single- 
judge  tribunal.  [513  F.2d  at  422-443.] 

The  court  added  that  what  Congress  wanted  "was  speed  in  judi- 
cial handling  of  such  [constitutional]  'challenges'  whether  properly 
to  be  considered  and  determined  by  three  judges  or  one.  Just  as 
plainly,  the  text  and  history  of  Section  105(a)  indicate  that  Con- 
gress did  not  share  the  same  concern  for  speed  in  the  resolution  of 
litigation  not  amounting  to  be  a  [constitutional]  'challenge'.  That 
litigation  is  relegated  to  a  position  below  the  priority  specified  for 
'challenge'  actions."  [513  F.2d  at  444-445.] 
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The  court  concluded  by  granting  Mr.  Nixon's  petition  for  manda- 
mus and  ordering  a  stay  of  the  issuance  of  Judge  Richey's  order 
and  of  any  further  proceedings  in  the  consolidated  cases. 

On  April  2,  1975,  Judge  Richey  removed  himself  from  the  con- 
solidated cases  in  which  he  was  trial  judge  and  from  the  challenge 
case  before  the  three-judge  panel  of  which  he  was  a  member.  He 
was  replaced  in  both  proceedings  by  Judge  Aubrey  E.  Robinson. 

In  August  of  1975,  Rose  Mary  Woods,  who  was  Mr.  Nixon's 
personal  secretary  when  he  was  President,  moved  to  intervene  in 
the  action  before  the  Court  of  Appeals  for  the  purpose  of  having 
the  stay  over  the  proceedings  in  the  consolidated  cases  amended  to 
allow  her  to  intervene  in  those  proceedings.  On  September  2,  1975, 
the  Court  of  Appeals  allowed  her  intervention  and  granted  her 
motion  to  amend  its  order  of  January  31,  1975.  Miss  Woods  was 
then  admitted  in  the  consolidated  cases  as  an  intervenor  plaintiff 
seeking  to  obtain  certain  personal  papers  of  her  own  from  the 
Administrator  of  GSA.  On  December  2,  1975,  her  motion  for  judg- 
ment on  the  pleadings  was  granted.  The  decision  was  immediately 
appealed  to  the  Court  of  Appeals.  [Nixon  v.  Sampson,  Civil  Action 
No.  75-2194  (D.C.  Cir.).] 

In  the  meantime,  the  three-judge  panel  in  the  challenge  case 
heard  oral  argument  on  September  22,  1975.  In  a  unanimous  opin- 
ion released  on  January  7,  1976,  the  three-judge  court  upheld  the 
constitutionality  of  the  act  on  its  face.  [Nixon  v.  Administrator  of 
General  Services,  408  F.  Supp.  321  (D.D.C.  1976).]  A  summary  of  the 
court's  opinion  appears  as  follows: 

Scope  of  Inquiry 

The  court,  responding  to  its  duty  to  avoid  constitutional 
questions  whenever  possible,  considers  only  those  ques- 
tions of  the  Act's  constitutional  validity  that  are  immedi- 
ately ripe  for  resolution.  As  no  regulations  have  yet  taken 
effect,  and  as  such  regulations  once  effective  are  explicitly 
made  subject  to  judicial  review,  the  court  considers  only 
the  injury  to  constitutionally  protected  interests  of  Mr. 
Nixon  that  is  allegedly  worked  by  the  taking  of  his  presi- 
dential materials  into  custody  and  their  screening  by  gov- 
ernment archivists.  *  *  * 

Claims  Relating  to  the  Separation  of  Powers 

The  court  finds  nothing  in  the  separation  of  powers 
doctrine  to  support  the  contention  that  the  legislature  may 
not  pass  a  statute  in  any  way  touching  upon  the  preroga- 
tives of  the  Executive.  The  only  genuine  separation  of 
powers  claim  is  that  the  Act  might  invade  the  presidential 
privilege  that  attaches  to  the  small  fraction  of  the  materi- 
als that  genuinely  implicate  presidential  confidentiality. 
Although  the  court  thinks  it  doubtful  that  a  former  Presi- 
dent, rather  than  the  incumbent,  may  assert  such  privi- 
lege, at  the  very  least  such  a  claim  is  entitled  to  relatively 
less  weight  in  the  balance  of  competing  considerations. 
And   the   infringement   upon   presidential   confidentiality 
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caused  by  screening  by  trained  and  discreet  government 
archivists,  who  have  been  employed  to  perform  identical 
tasks  for  the  materials  of  every  President  since  Herbert 
Hoover,  is  very  slight.  The  court  finds,  on  the  other  hand, 
that  Congress  had  ample  reason  to  mandate  screening  by 
government  archivists  rather  than  control  by  Mr.  Nixon, 
who  lacks  their  expertise  and  disinterestedness.  The  two 
most  important  of  the  interests  served  by  preservation  and 
responsible  treatment  of  presidential  materials  are  (1) 
maintaining  a  complete  and  accurate  historical  record  and 
(2)  assuring  the  availability  of  the  materials  potentially 
needed  for  continuity  in  executive  policymaking.  Other 
interests  served  by  the  Act  include  informing  the  public 
about  the  Watergate  matters  and  ensuring  the  availability 
of  materials  that  may  be  relevant  to  legislative  investiga- 
tions or  judicial  proceedings.  Because  of  the  manner  in 
which  personal  materials  are  intermingled  with  official 
ones,  comprehensive  screening  represents  the  only  feasible 
manner  of  protecting  these  important  interests.  The  court 
finds  that  the  slight  inroad  on  presidential  confidentiality 
caused  by  such  screening  is  outweighed  by  the  need  to 
further  these  important  legislative  objectives.  *  *  * 

Claims  Relating  to  Privacy 

It  appears  from  the  record  that  plaintiff  can  validly 
claim  a  privacy  interest  in  only  a  small  fraction  of  the 
materials.  Yet  due  to  the  historical  practice  of  de  facto 
control  by  Presidents  of  presidential  materials,  the  court 
finds  that  regardless  of  where  ownership  of  the  materials 
lies — a  question  that  need  not  be  reached — plaintiff  has  a 
reasonable  expectation  of  privacy  in  these  materials,  an 
interest  that  is  infringed  even  by  mere  screening  by  gov- 
ernment archivists  conducted  under  legislation  with  retro- 
active application.  In  light  of  the  intermingled  nature  of 
the  materials,  the  court  finds  such  infringement  of  privacy 
interests  to  be  an  inescapable  concomitant  of  any  attempt 
to  serve  the  important  legislative  objectives  underlying  the 
Act.  The  private  materials  are  far  outnumbered  by  those 
that  are  non-private  and  related  to  those  objectives.  The 
court  further  finds  that  any  invasion  of  privacy  caused 
merely  by  archival  processing — rather  than  by  public 
access,  which  need  not  yet  be  considered — is  not  wide- 
ranging.  In  addition,  less  justification  is  needed  when,  as 
may  be  the  case  here,  any  invasion  of  privacy  constituting 
a  search  and  seizure  does  not  serve  law  enforcement  objec- 
tives. In  light  of  these  factors  and  the  unavailability  of  less 
intrusive  means  of  furthering  the  important  legislative 
ends,  the  court  concludes  that  any  intrusion  upon  plain- 
tiffs privacy  interests  has  adequate  justification.  *   *   * 
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Freedom  of  Speech  and  Association 

Plaintiffs  First  Amendment  claim  is  predicated  upon 
the  assumption  that  all  materials — including  those  impli- 
cating privacy  in  political  association — will  be  open  to 
public  access.  The  court  finds  no  basis  for  that  assumption. 
Rather,  reaching  only  that  infringement  of  First  Amend- 
ment interests  caused  by  screening  by  government  archi- 
vists, the  court  finds  any  injury  to  protected  interests  aris- 
ing from  a  confidential  review  process  to  be  insubstan- 
tial. *  *  * 

Equal  Protection 

The  court  finds  that  any  difference  in  treatment  be- 
tween plaintiff  and  other  Presidents  is  adequately  justi- 
fied. As  respects  immediate  past  Presidents,  their  papers 
had  already  been  deposited  in  presidential  libraries  where, 
on  the  whole,  their  availability  to  promote  important  gov- 
ernmental interests  was  assured.  As  respects  current  and 
future  Presidents,  legislating  with  respect  to  them  risked 
disrupting  current  executive  policymaking,  and  would  be 
unwise  before  the  Commission  study  of  the  sensitive  and 
complex  problems  involved  in  regulating  the  records  of 
federal  officials  had  been  completed.  Only  plaintiff  has 
finished  his  service  as  President  but  has  not  yet  estab- 
lished a  presidential  library.  Prompt  congressional  action 
was  reasonably  deemed  necessary  to  assure  that  the  mate- 
rials would  remain  preserved,  and  to  begin  the  lengthy 
process  of  reviewing  and  classifying  them.  Finally,  Con- 
gress could  legitimately  consider  plaintiff  to  be  less  likely 
than  his  immediate  predecessors  or  successors  to  dispose  of 
the  materials  responsibly.  *  *  * 

Bill  of  Pains  and  Penalties 

There  is,  in  the  court's  view,  no  evidence  in  the  legisla- 
tive record  to  support  the  claim  that  the  Act  was  designed 
to  impose,  or  constitutes,  punishment  within  the  meaning 
of  the  Bill  of  Attainder  Clause.  The  court  finds  there  are 
other  legislative  objectives  served  by  the  Act  which  Con- 
gress could  legitimately — and  did — consider.  Rather  than 
possessing  traditional  indicia  of  a  punitive  enactment,  the 
Act  includes  provisions  that  indicate  a  concern  for  plain- 
tiffs interests,  provisions  that  are  wholly  inconsistent  with 
the  hypothesis  of  punitive  intent.  *  *  * 

The  court  ordered  that  the  preliminary  and  permanent  injunc- 
tive relief  sought  by  Mr.  Nixon  be  denied,  and  his  complaint  be 
dismissed  as  without  merit.  Pending  the  final  disposition  of  any 
appeal  of  the  decision,  the  defendants  were  enjoined  from  "process- 
ing, disclosing,  inspecting,  transferring,  or  otherwise  disposing  of 
any  materials  be  they  documents,  papers,  tape  recordings  or  other 
items"  which  might  fall  under  the  provisions  of  the  Act  except  for 
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legal  proceedings,  inspection  by  Mr.  Nixon  or  his  designated  agent, 
or  use  for  current  business  by  the  executive  branch. 

The  court  also  noted  that  the  Court  of  Appeals  had  stated  in 
Nixon  v.  Richey,  513  F.2d  at  448,  that  it  would  dissolve  its  stay  of 
January  31,  1975,  in  the  consolidated  case  proceedings,  whenever 
the  three-judge  court  indicated  it  believed  the  need  for  the  stay  no 
longer  existed.  "Having  now  entered  judgment  in  this  action,  we 
are  simultaneously  requesting  the  Court  of  Appeals  to  dissolve  the 
stay,  thus  permitting  the  consolidated  cases  to  proceed  in  whatever 
manner  seems  fit  in  light  of  the  possibility  of  appeals  in  this 
action  *  *  *  .  [513  F.2d  at  333.] 

The  Court  of  Appeals  removed  the  stay  on  the  consolidated  cases 
on  February  5,  1976. 

On  March  25,  1976,  the  Court  of  Appeals  refused  to  grant  a 
summary  affirmance  of  Judge  Robinson's  December  2,  1975  order 
in  the  consolidated  cases  which  granted  summary  judgment  to 
Rose  Mary  Woods  on  her  motion  seeking  return  of  certain  papers. 
Pending  a  decision  on  the  merits  of  the  appeal,  the  court  ordered 
the  parties  to  stipulate  those  materials  as  to  which  no  controversy 
exists  as  to  Miss  Woods'  ownership,  and  to  make  intermittent 
reports  to  the  court.  The  parties  have  made  several  such  reports  to 
the  court. 

On  March  5,  1976,  Mr.  Nixon  filed  with  the  Supreme  Court  a 
notice  of  appeal  of  the  decision  of  the  three-judge  court.  The  case 
was  argued  before  the  Court  on  April  20,  1977. 

On  June  28,  1977,  the  Supreme  Court  affirmed  the  three-judge 
court's  decision  upholding  the  constitutionality  of  the  Act.  Noting 
that  no  effective  regulations  under  the  Act  had  yet  been  promul- 
gated, and  that  after  such  regulations  are  promulgated  they  may 
be  challenged  under  other  provisions  of  the  Act,  the  Court  limited 
its  considerations  of  the  merits  of  Mr.  Nixon's  several  constitution- 
al claims  to  those  addressing  the  facial  validity  of  those  provisions 
of  the  Act  requiring  the  Administrator  of  GSA  to  take  custody  of 
the  materials  and  subject  them  to  screening  by  Government  archi- 
vists. 

Mr.  Nixon  had  made  the  same  constitutional  arguments  against 
the  facial  validity  of  the  Act  in  the  Supreme  Court  as  he  had  made 
in  the  three-judge  court.  Writing  for  the  Court,  Justice  Brennan 
reached  the  same  conclusion  as  the  three-judge  court  that  each 
claim  was  without  merit,  although  his  analysis  differed  somewhat 
on  some  questions. 

The  court  rejected  Mr.  Nixon's  assertion  that  the  Act  violated 
the  separation  of  powers  doctrine  in  that  it  infringed  upon  the 
President's  right  to  control  the  operations  of  his  office,  and  pointed 
out  that  neither  former  President  Ford  nor  President  Carter  had 
supported  this  claim,  and  that  under  the  Act  the  materials  would 
remain  at  all  times  within  the  executive  branch.  Furthermore, 
there  is  abundant  statutory  precedent  for  the  regulation  and  man- 
datory disclosure  of  documents  in  the  possession  of  the  executive 
branch,  such  as  the  Freedom  of  Information  Act,  and  such  regula- 
tion of  materials  generated  in  the  executive  branch  has  never  been 
deemed  to  be  an  invasion  of  its  autonomy.  As  for  Mr.  Nixon's 
"more  narrowly  defined  claim  that  the  Presidential  privilege 
shields  these  records  from  archival  scrutiny,"  the  Court  rejected 
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the  view  that  only  the  incumbent  President  may  exercise  the  privi- 
lege, adding: 

[W]e  think  that  the  Solicitor  General  states  the  sounder 
view,  and  we  adopt  it: 

"This  Court  held  in  United  States  v.  Nixon,  [418 
U.S.  683  (1974)]  that  the  privilege  is  necessary  to 
provide  the  confidentiality  required  for  the  Presi- 
dent's conduct  of  office.  Unless  he  can  give  his 
advisers  some  assurance  of  confidentiality,  a 
President  could  not  expect  to  receive  the  full  and 
frank  submissions  of  facts  and  opinions  upon 
which  effective  discharge  of  his  duties  depends. 
The  confidentiality  necessary  to  this  exchange 
cannot  be  measured  by  the  few  months  or  years 
between  the  submission  of  the  information  and 
the  end  of  the  President's  tenure;  the  privilege  is 
not  for  the  benefit  of  the  President  as  an  individu- 
al, but  for  the  benefit  of  the  Republic.  Therefore 
the  privilege  survives  the  individual  President's 
tenure."  [Brief  for  Federal  Appellees  33.]  [Slip 
Opinion  at  20-21.] 

But,  the  court  noted,  again  the  fact  that  neither  President  Ford  nor 
President  Carter  supported  Mr.  Nixon's  claims  detracted  from  his 
contention  that  the  Act  impermissibly  intruded  into  the  executive 
function.  Besides,  said  the  Court,  clearly  Mr.  Nixon  may  assert 
executive  privilege  only  as  to  those  items  which  fall  within  the 
scope  of  the  privilege  recognized  in  United  States  v.  Nixon,  418  U.S. 
683  (1974),  and  that  means  it  would  apply  at  most  to  only  a  small 
portion  of  the  documents  and  recordings  held  in  custody.  In  addi- 
tion, the  Court  noted  that  all  it  need  rule  on  at  this  time  was  to 
what  extent  an  initial  screening  and  cataloging  by  Government 
archivists  would  infringe  upon  the  privilege,  and  that  all  Presi- 
dents since  Herbert  Hoover  had  put  their  papers  into  Presidential 
libraries  where  they  were  subject  to  eventual  disclosure.  The  Court 
concluded  that  the  screening  process  contemplated  by  the  Act  did 
not  constitute  a  more  severe  intrusion  of  Presidential  confidential- 
ity than  the  in  camera  inspection  approved  in  United  States  v. 
Nixon,  and  that  if  the  guidelines  adopted  for  review  proved  inad- 
equate to  safeguard  Mr.  Nixon's  rights  or  to  prevent  the  usurpa- 
tion of  executive  powers,  they  could  later  be  challenged  in  a  specif- 
ic factual  context. 

As  for  Mr.  Nixon's  claim  that  the  Act  violates  his  rights  of 
expression  and  privacy  under  the  First,  Fourth,  and  Fifth  Amend- 
ments, the  Court  found  that: 

appellant  has  a  legitimate  expectation  of  privacy  in  his 
personal  communications.  But  the  constitutionality  of  the 
Act  must  be  viewed  in  the  context  of  the  limited  intrusion 
of  the  screening  process,  of  appellant's  status  as  a  public 
figure,  of  his  lack  of  any  expectation  of  privacy  in  the 
overwhelming  majority  of  the  materials  of  the  important 
public  interest  in  preservation  of  the  materials,  and  of  the 
virtual  impossibility  of  segregating  the  small  quantity  of 
private  materials  without  comprehensive  screening.  When 


69 

this  is  combined  with  the  Act's  sensitivity  to  appellant's 
legitimate  privacy  interests,  see  §  104(a)(7),  the  unble- 
mished record  of  the  archivists  for  discretion,  and  the 
likelihood  that  the  regulations  to  be  promulgated  by  the 
Administrator  will  further  moot  appellant's  fears  that  his 
materials  will  be  reviewed  by  "a  host  of  persons,"  [Brief 
for  Appellant  150],  we  are  compelled  to  agree  with  the 
District  Court  that  appellant's  privacy  claim  is  without 
merit.  [Slip  Opinion  at  37-38.] 

The  Court  also  agreed  with  the  three-judge  court  that  Mr.  Nixon 
had  a  legitimate  First  Amendment  rights  claim  that  disclosure  of 
the  contents  of  certain  conversations  might  cause  some  individuals 
to  refuse  to  associate  with  him  and  would  prevent  him  from  being 
able  to  take  inconsistent  positions  in  the  future.  However,  the 
Court  also  agreed  that  there  was  no  reason  to  believe  that  his  right 
to  remove  some  of  the  politically  sensitive  documents  before  screen- 
ing would  not  be  protected  by  the  regulations  which  are  to  be 
adopted. 

Finally  the  Court  addressed  Mr.  Nixon's  claim  that  the  Act  was 
an  unconstitutional  bill  of  attainder  proscribed  by  Article  I,  Section 
9  of  the  United  States  Constitution.  In  concluding  that  the  Act  was 
not  a  bill  of  attainder,  the  Court  said: 

Appellant's  characterization  of  the  meaning  of  a  bill  of 
attainder  obviously  proves  far  too  much.  By  arguing  that 
an  individual  or  defined  group  is  attainded  whenever  it  is 
compelled  to  bear  burdens  which  the  individual  or  group 
dislikes,  appellant  removes  the  anchor  that  ties  the  bill  of 
attainder  guarantee  to  realistic  conceptions  of  classifica- 
tion and  punishment.  His  view  would  cripple  the  very 
process  of  legislating,  for  any  individual  or  group  that  is 
made  the  subject  of  adverse  legislation  can  complain  that 
the  lawmakers  could  and  should  have  defined  the  relevant 
affected  class  at  a  greater  level  of  generality.  Furthermore, 
every  person  or  group  made  subject  to  legislation  which  it 
finds  burdensome  may  subjectively  feel,  and  can  complain, 
that  it  is  being  subjected  to  unwarranted  punishment. 
United  States  v.  Lovett,  [328  U.S.  303,  324  (1946)]  (Frank- 
furter, J.,  concurring).  However,  expansive  is  the  prohibi- 
tion against  bills  of  attainder,  it  surely  was  not  intended  to 
serve  as  a  variant  of  the  Fqual  Protection  Clause,  invali- 
dating every  act  of  Congress  or  the  States  that  legislative- 
ly burdens  some  persons  or  groups  but  not  all  other  plausi- 
ble individuals.  In  short,  while  the  Bill  of  Attainder  Clause 
serves  as  an  important  "bulwark  against  tyranny,"  United 
States  v.  Brown,  [81  U.S.  436,  443  (1965)],  it  does  not  do  so 
by  limiting  Congress  to  the  choice  of  legislating  for  the 
universe,  or  legislating  only  benefits,  or  not  legislating  at 
all. 

Thus,  in  the  present  case,  the  Act's  specificity — the  fact 
that  it  refers  to  appellant  by  name — does  not  automatical- 
ly offend  the  Bill  of  Attainder  Clause.  Indeed,  viewed  in 
context,  the  focus  of  the  enactment  can  be  fairly  and  ration- 
ally understood.  It  is  true  that  Title  I  deals  exclusively 
with  appellant's  papers.  But  Title  II  casts  a  wider  net  by 
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establishing  a  special  commission  to  study  and  recommend 
appropriate  legislation  regarding  the  preservation  of  the 
records  of  future  Presidents  and  all  other  federal  officials. 
In  this  light,  congress'  action  to  preserve  only  appellant's 
records  is  easily  explained  by  the  fact  that  at  the  time  of 
the  Act's  passage,  only  his  materials  demanded  immediate 
attention.  The  Presidential  papers  of  all  former  Presidents 
from  Hoover  to  Johnson  were  already  housed  in  function- 
ing Presidential  libraries.  Congress  had  reason  for  concern 
solely  with  the  preservation  of  appellant's  materials,  for 
he  alone  had  entered  into  a  depository  agreement,  the 
Nixon-Sampson  agreement,  which  by  terms  called  for  the 
destruction  of  certain  of  the  materials.  Indeed,  as  the  Gov- 
ernment argues,  "appellant's  depository  agreement  *  *  * 
created  an  imminent  danger  that  the  tape  recordings  would 
be  destroyed  if  appellant,  who  had  contracted  phlebitis, 
were  to  die."  [Brief  for  Federal  Appellee  41.]  In  short, 
appellant  constituted  a  legitimate  class  of  one,  and  this 
provides  a  basis  for  Congress'  decision  to  proceed  with 
dispatch  with  respect  to  his  materials  while  accepting  the 
status  of  his  predecessors'  papers  and  ordering  the  further 
consideration  of  generalized  standards  to  govern  his  succes- 
sors. [Slip  Opinion  at  42-45.  (footnote  omitted).] 

In  addition,  said  the  Court,  this  Act  could  not  be  a  bill  of  attain- 
der because,  even  if  the  specificity  element  were  present,  it  lacked 
the  forbidden  legislative  punishment  aspect,  which  is  something 
more  than  the  possible  burdensome  consequences  imposed  by  the 
Act  upon  Mr.  Nixon. 

Justice  Stevens  concurred  in  the  opinion  for  the  Court,  but  said 
the  Act  raised  serious  questions  under  the  Bill  of  Attainder  Clause. 
However,  because  Mr.  Nixon  resigned  his  office  under  unique  cir- 
cumstances and  accepted  a  pardon  for  offenses  committed  in  office. 
Justice  Stevens  stated  that  Mr.  Nixon  had  put  himself  in  a  differ- 
ent class  from  all  other  Presidents  and  constituted  a  legitimate 
"class  of  one."  Limiting  himself  to  this  case,  and  emphasizing  that 
in  his  view  this  case  is  not  a  precedent  for  future  legislation  which 
is  limited  to  one  occupant  rather  than  the  Office  of  President, 
Justice  Stevens  voted  to  affirm  the  three-judge  court's  decision. 

Justice  White  concurred  in  all  of  the  opinion  of  the  Court  except 
that  part  dealing  with  the  bill  of  attainder  claim,  and  agreed  in  the 
result  reached  by  the  Court  on  that  claim  because  he  believed  the 
Act  is  not  a  bill  of  attainder  in  that  it  does  not  prescribe  any 
punishment.  He  also  concluded  that  contrary  to  the  court's  deci- 
sion, all  purely  private  materials  should  be  returned  to  Mr.  Nixon 
immediately,  even  if  they  have  historical  significance,  since  he  does 
not  believe  that  the  Government  is  entitled  to  Mr.  Nixon's  purely 
private  communications  merely  because  it  wants  to  preserve  them 
and  offers  compensation. 

Justice  Powell  concurred  in  the  judgment  of  the  Court  and  in  all 
parts  of  its  opinion  except  those  dealing  with  Mr.  Nixon's  claims 
relating  to  privacy  and  the  Bill  of  Attainder  Clause,  because  he 
was  uncertain  as  to  the  reach  of  the  discussion  by  the  Court  of  the 
competing  constitutional  interests  implicated  by  the  Act.  For  rea- 
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sons  different  from  the  majority's  he  concluded  that  the  Act  is 
consistent  on  its  face  with  the  separation  of  powers  doctrine.  He 
first  concluded  that  Congress  had  not  acted  beyond  the  scope  of  its 
constitutionally  enumerated  powers.  This  legislation  serves  the  in- 
vestigative and  informative  needs  of  Congress  he  said,  and  it  did 
not  assume  executive  branch  functions.  As  to  the  argument  that 
the  Act  impaired  the  Presidential  privilege  of  receiving  confiden- 
tial communications,  Justice  Powell  concluded  that  the  fact  that 
former  President  Ford,  while  he  was  in  office,  and  now  President 
Carter  had  both  expressed  the  view  that  the  Act  furthered  rather 
than  hindered  effective  execution  of  the  laws  was  dispositive  of  this 
issue. 

Justice  Blackmun  concurred  in  the  decision  of  the  Court  for  the 
same  reasons  as  Justice  Powell,  but  did  not  join  in  Justice  Powell's 
opinion  because  for  Justice  Blackmun  the  opinions  of  the  incum- 
bent Presidents  were  not  dispositive.  He  agreed  that  their  opinions 
were  entitled  to  serious  consideration,  but  pointed  out  that  political 
realities  and  the  often  open  hostilities  between  incoming  and  out- 
going administrations  can  influence  a  President's  opinions. 

Chief  Justice  Burger  dissented  from  the  opinion  and  all  conclu- 
sions of  the  Court.  Title  I  of  the  Act  violates  the  separation  of 
powers  doctrine  in  three  ways,  he  said:  first,  Congress  is  compelling 
a  President  in  the  conduct  of  his  office  by  forcing  him  to  hand  over 
his  papers  to  the  head  of  the  GSA — a  legislatively  created  agency; 
second,  it  is  an  attempt  by  Congress  to  use  executive,  not  legisla- 
tive powers,  by  gaining  control  of  executive  materials;  and  third,  it 
makes  a  sweeping  modification  of  the  historical  practice  and  consti- 
tutional privilege  of  confidentiality  every  President  has  enjoyed 
since  1789.  Furthermore,  the  Chief  Justice  stated  that  he  did  not 
believe  that  the  fact  that  the  Act  applies  to  only  one  President  who 
has  left  office,  justified  what  would  otherwise  be  unconstitutional  if 
it  applied  to  an  incumbent.  In  addition,  Title  I  breaches  the  need 
for  confidentiality  of  advice  given  to  the  President,  said  the  Chief 
Justice,  and  he  predicted  that  the  Court's  decision  would  force 
advisers  to  future  Presidents  to  be  circumspect  in  articulating  their 
views  to  the  President. 

He  also  concluded  that  Title  I  intruded  upon  Mr.  Nixon's  right  to 
privacy,  violating  the  Fourth  Amendment  since  it  is  a  general 
warrant,  and  violating  the  First  Amendment's  freedom  of  speech 
and  freedom  of  association  provisions. 

Finally,  the  Chief  Justice  stated  that  in  his  opinion  the  Act 
violates  the  Bill  of  Attainder  Clause,  as  it  meets  both  criteria  of  a 
bill  of  attainder  by  singling  out  an  individual  and  by  meting  out 
punishment  to  him. 

Justice  Rehnquist  also  dissented,  but  since  he  believed  the  Act 
clearly  violates  the  separation  of  powers  doctrine,  he  limited  his 
opinion  to  that  issue.  He  concluded  that  the  Act  violated  separa- 
tion of  powers  in  that  (1)  it  hinders  the  communications  a  Presi- 
dent will  receive  from  advisers,  foreign  heads  of  state  and  ambassa- 
dors, Members  of  Congress,  and  others  who  deal  with  the  White 
House,  (2)  it  hinders  the  necessary  flow  of  information  to  and  from 
future  Presidents,  and  (3)  it  intrudes  upon  the  effective  discharge 
by  the  President  of  his  duties,  which  intrusion,  when  balanced 
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against  the  asserted  interests  of  Congress  fostered  by  the  Act, 
cannot  permit  the  Act  to  be  sustained. 

On  August  15,  1977,  defendants  moved  to  dismiss  the  consolidat- 
ed cases  as  moot,  in  view  of  the  Supreme  Court's  decision  in  Nixon 
v.  Administrator  of  General  Services. 

The  consolidated  cases  were  dismissed  as  moot  by  District  Judge 
Robinson  in  an  Order  and  accompanying  Memorandum  on  Septem- 
ber 21,  1977.  The  Memorandum  stated  that  no  further  examination 
of  the  ownership  of  the  Presidential  materials  was  necessary  since 
the  holding  of  the  Supreme  Court  in  Nixon  v.  Administrator  of 
General  Services  had  resolved  that  question.  Resolution  of  the  issue 
of  access  to  the  Presidential  materials  under  the  Freedom  of  Infor- 
mation Act  was  also  held  to  be  inappropriate  within  the  context  of 
the  consolidated  cases  since  the  Preservation  Act  establishes  a 
comprehensive  scheme  governing  all  access  to  Presidential  materi- 
al. 

Notices  of  appeal  from  the  order  dismissing  the  consolidated 
cases  were  filed  on  November  18,  1977  by  plaintiffs'  Reporters 
Committee  for  Freedom  of  the  Press,  et  al. 

On  December  5,  1977,  plaintiff-intervenor  Woods  moved  the  Dis- 
trict Court  to  vacate  the  December  5,  1975  stay  of  its  order  of 
December  2,  1975  releasing  to  plaintiff-intervenor  Woods  her 
papers  and  materials  within  the  custody  of  the  Federal  defendants. 

The  District  Court  denied  the  motion  to  vacate  the  stay  on 
January  9,  1978. 

The  appeals  of  the  District  Court  order  dismissing  the  consoli- 
dated cases  were  consolidated  by  the  Court  of  Appeals  on  January 
16,  1978. 

On  March  22,  1978,  the  Court  of  Appeals  reversed  the  District 
Court's  holding  that  certain  documents  asserted  by  Miss  Woods  to 
be  her  personal  papers  should  be  turned  over  to  her. 

The  Appeals  Court  determined  that  the  criteria  which  had  been 
used  by  archivists  to  determine  that  the  documents  sought  by 
Miss  Woods  were  her  personal  papers  were  not  compatible  with 
the  purposes  of  the  Presidential  Recordings  and  Materials  Preser- 
vation Act.  The  court  concluded  that: 

Since  an  elaborate  regulatory  scheme  has  now  been  es- 
tablished by  the  Administration  the  most  appropriate  dis- 
position of  this  case  is  to  dismiss  appellee's  suit  without 
prejudice,  and  to  remand  her  to  her  administrative  reme- 
dies. Should  those  remedies  prove  unavailing,  she  will  be 
able  at  that  time  to  seek  judicial  review  under  §  105(a)  of 
the  Act.  [Slip  Opinion  at  14,  this  report  at  256.  (footnote 
omitted).] 

Status. — The  consolidated  cases  are  pending  before  the  U.S. 
Court  of  Appeals  for  the  District  of  Columbia.  The  complete  text  of 
the  decisions  of  the  Court  of  Appeals  and  of  Judge  Richey  are 
printed  in  the  "Decisions"  section  of  the  report  of  Court  Proceed- 
ings and  Actions  of  Vital  Interest  to  the  Congress,  April  15,  1975. 

The  complete  text  of  the  opinion  of  the  three-judge  District  Court 
is  printed  in  the  "Decisions"  section  of  the  report  of  Court  Proceed- 
ings and  Actions  of  Vital  Interest  to  the  Congress,  April  15,  1976. 
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The  complete  text  of  the  Supreme  Court's  opinion  is  printed  in 
the  "Decisions"  section  of  Court  Proceedings  and  Actions  of  Vital 
Interest  to  the  Congress,  Part  2,  August  15,  1977. 

The  complete  text  of  Judge  Robinson's  memorandum  of  Septem- 
ber 21,  1977,  was  printed  in  the  "Decisions"  section  of  Court  Pro- 
ceedings and  Actions  of  Vital  Interest  to  the  Congress,  Part  3, 
December  31,  1977. 

The  complete  text  of  the  opinion  of  the  Court  of  Appeals  regard- 
ing the  ownership  of  Miss  Woods'  materials  is  printed  in  the  "Deci- 
sions" section  of  this  report  at  243. 

Nixon  v.  Solomon  (Newly  Reported  Case) 
Civil  Action  No.  77-1395  (D.D.C.) 

Brief. — This  action  was  originally  filed  by  former  President  Rich- 
ard Nixon  against  Joel  W.  Solomon,  as  Administrator  of  General 
Services  in  U.S.  District  Court  for  the  District  of  Columbia  on 
August  10,  1977.  The  complaint  sought  declaratory  and  injunctive 
relief  from  certain  provisions  of  the  Regulations  (41  C.F.R.  §  105- 
63)  promulgated  by  defendant  pursuant  to  the  Presidential  Record- 
ings and  Materials  Preservation  Act  (hereinafter  "Act"),  44  U.S.C. 
§  2107  (1976)  and  from  their  enforcement  by  defendant.  Nixon 
amended  his  complaint  on  August  19,  1977,  in  response  to  amend- 
ment of  the  regulations  made  on  August  12,  1977  to  challenge 
specifically  sections  105-63.203,  105-63.204  (d)  (e)  (0  and  (g),  105- 
63.302  and  105-73.303  of  those  regulations.  The  complaint  was 
again  amended  on  January  31,  1978. 

In  the  second  amended  complaint,  the  first  and  second  causes  of 
action,  out  of  a  total  of  19  causes  of  action,  relate  to  the  role  of 
Congress  in  enacting  Section  104(b)  of  the  Act  and  in  the  promulga- 
tion of  the  regulations  pursuant  thereto.  Mr.  Nixon  asserts,  in  the 
first  cause  of  action,  that  Section  104(b)  and  all  of  the  regulations 
promulgated  pursuant  thereto  are  unconstitutional,  void,  and  vio- 
late his  rights  and  privileges  in  that: 

(a)  Section  104(b)  on  its  face  violates  the  Separation  of 
Powers  doctrine  embodied  in  Articles  I,  II  and  III  of  the 
United  States  Constitution  by  reserving  to  Congress  the 
power  to  disapprove  regulations  promulgated  to  adminis- 
ter an  act,  which  is  an  Executive  function  and  not  within 
Congress'  power  under  Article  I; 

(b)  Section  104(b)  on  its  face  constitutes  an  unlawful 
delegation  of  legislative  power  to  one  House  of  Congress; 

(c)  Section  104(b)  on  its  face  illegally  permits  Congress  to 
evade  the  presidential  veto  requirements  of  Article  I,  §  7, 
clauses  1,  2  and  3  of  the  Constitution  by  taking  actions 
having  the  effect  of  laws  but  without  following  lawful 
legislative  procedures; 

(d)  Section  104(b)  on  its  face  violates  Article  I  of  the 
Constitution  and  the  Separation  of  Powers  doctrine  by 
reserving  to  each  House  of  Congress  the  power  to  change 
at  any  time  the  rules  set  by  the  Act  under  which  proposed 
regulations  may  be  disapproved,  thereby  permitting  either 
House  of  Congress  to  accomplish  an  amendment  of  the  Act 
without  the  signature  of  the  President  or  a  congressional 
override  of  a  presidential  veto;  and 
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(e)  Section  104(b)  on  its  face  purports  to  endow  a  House 
of  Congress  with  powers  outside  those  specifically  enumer- 
ated in  Article  I  of  the  Constitution  or  necessary  and 
proper  to  such  specifically  enumerated  powers.  [Nixon  v. 
Solomon,  C.A.  No.  77-1395  (D.D.C.),  Second  Amended  Com- 
plaint For  Declaratory  and  Injunctive  Relief  at  5-6.] 

The  second  cause  of  action  asserts  that  Section  104(b)  of  the  Act 
is  unconstitutional  as  applied  in  this  case  because  Congress,  under 
color  of  Section  104(b),  improperly,  unlawfully  and  unconstitution- 
ally influenced  the  promulgation  of  regulations  under  the  Act,  in 
derogation  of  plaintiffs  rights  and  privileges. 

The  Justice  Department  filed  its  answer  on  April  14,  1978.  In 
regard  to  the  first  and  second  causes  of  action,  the  Justice  Depart- 
ment "admitted"  these  paragraphs  of  the  complaint  "in  that  the 
fourth  and  now  effective  set  of  regulations  are,  in  part  or  in  whole, 
the  product  of  the  exercise  of  the  Congressional  one-House  veto 
provided  by  Section  104(b)  of  the  Act."  [Answer  at  2.] 

The  Reporters  Committee  for  Freedom  of  the  Press,  American 
Historical  Association,  American  Political  Science  Association, 
James  MacGregor  Burns,  Nat  Hentoff,  Donald  G.  Herzberg,  Wil- 
liam Leuchtenberg,  Arthur  Link,  J.  Anthony  Lukas,  Austin 
Ranney  and  Clement  E.  Vase  moved  to  intervene  as  defendants  on 
April  24,  1978. 

Status. — The  case  is  pending  before  the  District  Court. 

Atkins  v.  United  States 

No.  77-214  (U.S.  Supreme  Court) 

Brief. — Plaintiffs  in  these  cases  are  140  judges  of  United  States 
District  Courts  and  United  States  Courts  of  Appeals.  Filed  in  the 
United  States  Court  of  Claims  on  March  25,  1976,  the  complaint  is 
based  on  Article  III,  Section  1  of  the  Constitution  of  the  United 
States  which  states  that  "The  Judges,  both  of  the  supreme  and 
inferior  Courts,  shall  *  *  *  receive  for  their  Services,  a  Compensa- 
tion which  shall  not  be  diminished  during  their  Continuance  in 
Office." 

The  complaint  asserts  that  from  March  15,  1969  to  October  1, 
1975,  the  nominal  salaries  of  judges  on  both  District  and  Circuit 
Court  levels  remained  the  same,  but  that  their  compensation  was 
actually  greatly  diminished  because  of  inflation;  that  in  1973,  the 
Commission  on  Executive,  Legislative,  and  Judicial  Salaries  (here- 
inafter "Commission"),  pursuant  to  the  Federal  Salary  Act  of  1967 
(2  U.S.C.  §  351  et  seq.),  recommended  to  the  President  that  judicial 
salaries  be  increased  by  25  percent  to  offset  the  effects  of  inflation 
from  1969  to  that  time,  but  that  then-President  Nixon  rejected  that 
proposal  and  instead  recommended  increases  of  IV2  percent  effec- 
tive each  March  from  1974  to  1976;  and  that  even  these  smaller 
increases  were  prevented  from  being  implemented  by  a  "one-House 
veto"  by  the  Senate. 

The  plaintiffs  allege  as  a  first  cause  of  action  that  Article  III, 
Section  1  of  the  Constitution  precludes  the  legislative  and  execu- 
tive branches  from  reducing,  either  directly  or  indirectly,  the  real 
value  of  judicial  salaries  and  obligates  those  branches  of  the  Feder- 
al Government  to  take  action  to  prevent  diminution  of  judicial 
compensation  resulting  from  inflation. 
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As  a  second  cause  of  action,  the  complaint  states  that  the  Feder- 
al Salary  Act  of  1967  requires  the  President  to  submit  to  the 
Congress  every  fourth  year  proposals  for  salary  adjustments  for  the 
Federal  judiciary.  President  Nixon  did  this  in  1974,  and  then,  pur- 
suant to  2  U.S.C.  §359(1)(B),  the  Senate  passed  Senate  Resolution 
293  on  March  16,  1974,  which  vetoed  the  recommendations.  The 
plaintiffs  allege  that  this  was  an  unlawful,  unconstitutional,  and 
void  exercise  by  the  legislative  branch  of  Executive  power  reserved 
by  Article  II,  Section  1  to  the  President,  and  that  to  give  effect  to 
this  action  would  also  violate  Article  I,  Section  1,  which  states  that 
the  legislative  power  is  vested  in  both  Houses,  and  Article  I,  Sec- 
tion 7,  which  allows  the  President  the  opportunity  to  veto  acts  of 
Congress. 

The  plaintiff  judges  asked  the  court  to  "vitiate  Congress's  alleged 
disobedience  to  the  Constitution  by  awarding  them  backpay  in 
order  to  equalize  the  'real  dollar  value'  of  their  salary  payments 
since  1969  as  measured  by  the  CPI  [Consumer  Price  Index],  with 
the  level  of  compensation  that  Congress  set  for  them  in  that  year." 
[Atkins  v.  United  States,  556  F.2d  1028,  1040  (Ct.  CI.  1977).] 

During  oral  argument  before  the  Court  of  Claims,  Rex  E.  Lee,  at 
that  time  Assistant  Attorney  General,  Civil  Division,  Department 
of  Justice,  "admitted  that  2  U.S.C.  §  359(1)(B)  is  unconstitutional." 
[Brief  Amicus  Curiae  on  Behalf  of  Frank  Thompson,  Jr.,  Chairman, 
Committee  on  House  Administration,  United  States  House  of  Rep- 
resentatives, Atkins  v.  United  States,  Numbers  41-76,  132-76,  357- 
76  (Ct.  CI.),  filed  November  23,  1976.] 

The  clerk  of  the  Court  of  Claims,  in  a  letter  dated  October  14, 
1976,  notified  the  President  of  the  Senate  and  the  Speaker  of  the 
House  of  Representatives  of  the  action  of  Mr.  Lee  and  invited  them 
to  submit  responses. 

The  Speaker  of  the  House  directed  that  a  brief  amicus  curiae  be 
filed  on  behalf  of  Representative  Frank  Thompson,  the  Chairman 
of  the  Committee  on  House  Administration.  This  was  done  on 
November  23,  1976.  In  its  introduction,  the  brief  alleged  that  there 
had  been  no  effort  by  counsel  for  the  United  States  to  preserve  and 
defend  the  constitutionality  of  §  359(1  KB);  that  there  was  substan- 
tial question  as  to  whether  the  Justice  Department,  acting  in  the 
name  of  the  United  States,  could  admit  or  concede  that  any  law 
enacted  by  Congress  and  signed  by  the  President  was  unconstitu- 
tional, especially  where  no  express  constitutional  duty  to  see  that 
the  laws  are  faithfully  executed,  which  duty  runs  to  the  executive 
departments,  and  which  duty  was  breached  in  this  case;  and  that 
the  Department  of  Justice  should  have  defended  the  validity  of  the 
statute  or,  if  it  was  not  going  to  do  this,  it  should  have  notified 
Congress  so  that  Congress  might  defend  the  statute.  As  constitu- 
tional arguments  for  upholding  the  validity  of  §  359(1)(B),  the 
House  argued  that  the  Constitution  commits  to  the  Congress  the 
exclusive  power  to  ascertain  judicial  compensation  and  permits  it 
to  exercise  this  power  by  any  means  "necessary  and  proper";  that 
§  359(1)(B)  of  the  Salary  Act  of  1967,  being  one  of  the  means 
deemed  "necessary  and  proper,"  is  not  prohibited  by  the  separation 
of  powers  doctrine  or  any  provision  of  the  Constitution;  that  plain- 
tiffs' second  cause  of  action  is  nonjusticiable  since  it  involves  a 
political  question;  and  that  the  pattern  of  cooperative  accommoda- 


76 

tions  between  Congress  and  the  Executive  would  be  seriously  jeop- 
ardized were  the  "one-House  veto"  to  be  declared  constitutionally 
invalid. 

As  President  of  the  Senate,  then- Vice  President  Nelson  A.  Rocke- 
feller also  submitted  a  brief  amicus  curiae  on  November  22,  1976. 
In  defense  of  the  validity  of  the  statute,  the  brief  stated  that  the 
manner  and  means  selected  by  Congress  for  determining  judicial 
salaries  is  within  its  legislative  powers;  the  statutory  scheme  they 
selected  is  consistent  with  the  separation  of  powers  doctrine;  the 
effect  of  the  actions  by  the  Congress  and  the  President  was  not  to 
contravene  the  constitutional  duties  of  either,  but  rather  was  to 
allow  Congress  to  obtain  information  which  prevents  the  President 
from  raising  salaries  unilaterally  and  that  on  any  law  the  Presi- 
dent proposes,  if  one  House  doesn't  sustain  his  proposal,  it  doesn't 
become  law;  that  legislative  disapproval  does  not  constitute  admin- 
istration of  a  statute;  and  that  if  the  one-House  veto  provisions  of 
the  Federal  Salary  Act  of  1967  are  held  to  be  unconstitutional,  the 
rest  of  the  Act  is  also  void,  as  these  provisions  are  not  severable. 

On  May  18,  1977,  the  Court  of  Claims  issued  its  decision.  The 
court  first  had  to  address  the  question  of  whether  it  was  disquali- 
fied from  hearing  the  case  because  of  the  Judicial  Disqualification 
Act,  28  U.S.C.  §  455  and  the  requirements  of  Canon  3C(1)(C)  of  the 
Code  of  Judicial  Conduct  of  the  American  Bar  Association  adopted 
by  the  Judicial  Conference  of  the  United  States.  The  court  decided 
that  the  "rule  of  necessity",  which  states  that  a  judge  is  not  dis- 
qualified from  trying  a  case  even  where  he  has  a  personal  interest 
in  the  matter  at  issue  if  there  is  no  other  judge  available  to  hear 
and  decide  the  case,  authorized  and  required  them  to  hear  the  case. 

The  majority  next  turned  to  the  question  of  whether  the  failure 
of  Congress  to  raise  Federal  judicial  salaries  by  more  than  5  per- 
cent since  1969,  in  the  face  of  severe  economic  inflation  in  the 
interim,  violates  Article  III,  Section  1,  of  the  Constitution,  and 
whether,  as  the  plaintiffs  asserted,  the  Compensation  Clause  not 
only  protected  them  from  substantial  diminution  of  the  purchasing 
power  of  their  salaries,  but  is  "self-executing"  in  so  doing,  i.e.,  the 
clause  itself  creates  a  claim  against  the  Treasury  whether  or  not 
Congress  had  acted. 

The  executive  branch  had  responded  by  asserting  that  the  court 
lacked  jurisdiction  in  this  case  "precisely  because  it  [the  Compensa- 
tion Clause]  is  not  self-executing,  and  in  any  event  because  it 
cannot  be  the  basis  for  a  claim  for  money  beyond  that  authorized 
by  statute  at  some  point  during  a  sitting  judge  tenure."  [556  F.2d 
at  1043.] 

This  Government  argument  the  court  rejected  noting: 

If  discriminatory  treatment  is  aimed  at  the  judiciary  by 
the  political  branches  to  effect  what  is  obviously  an  attack 
on  the  tenure  or  decisional  freedom  of  the  judges,  it  should 
not  be  assumed  that  Article  III  does  not  mandate  the 
fashioning  of  whatever  relief  is  necessary  to  alleviate  the 
situation.  [456  F.2d  1049.] 

In  addressing  the  guaranteed  real  income  assertion  made  by  the 
plaintiffs  the  court  noted  that  earlier  Supreme  Court  decisions  had 
declared  that: 
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Indirect,  nondiscriminatory  diminishments  of  judicial 
compensation,  those  which  do  not  amount  to  an  assault 
upon  the  independence  of  the  third  branch  or  any  of  its 
members,  fall  outside  the  protection  of  the  Compensation 
Clause  *  *  *.  [556  F.2d  at  1045.] 

The  majority  noted  however: 

Plaintiffs,  however,  contend  not  only  that  their  salaries 
have,  by  inflation  and  by  congressional  neglect  of  their 
plight  and  by  congressional  action  on  behalf  of  others, 
been  diminished  in  a  discriminatory  fashion  and  to  an 
extent  that  compromises  the  autonomy  of  their  depart- 
ment, but  also  that  the  "compensation"  which  the  Clause 
promises  them  will  not  be  lowered  is  a  compensation  in 
real  dollars,  not  nominal  ones.  They  assert  that  inflation 
and  congressional  unwillingness  to  adjust  their  salaries  to 
mitigate  the  effects  of  it  have  caused  a  decline  in  that 
supposedly  guaranteed  real  income  level,  thus  giving  them 
a  right  to  recover  in  this  action.  [556  F.2d  at  1045.] 

The  plaintiffs  first  argued  that  the  debates  of  the  Constitutional 
Convention  showed  that  the  Framers  intended  to  insure  by  the 
Compensation  Clause  not  merely  a  fixed  nominal  salary  but  a 
guaranteed  "real  income"  level.  Following  an  analysis  of  the  Con- 
vention debate  the  court  declared: 

It  must  be  concluded  then,  that  the  Constitution  in 
granting  Congress  the  power  and  duty  to  fix  judicial  com- 
pensation and  in  not  forbidding  it  to  raise  that  compensa- 
tion from  time  to  time,  left  to  the  sound  discretion  of  the 
political  branches  the  adjustment  of  the  judges'  salaries  as 
economic  and  other  circumstances — inflation,  higher  living 
standards,  need  for  better  judges,  more  difficult  cases,  and 
greater  caseload — required.  [556  F.2d  at  1048.] 

As  to  the  Government's  assertion  that  the  Compensation  Clause 
is  not  "self-executing,"  the  court  noted: 

By  this  is  meant,  defendant  explains,  that  the  Clause 
itself  requires  Congress  to  act  in  the  first  instance  to  set 
the  judges'  nominal  dollar  salaries,  before  the  Clause's 
protection  comes  into  play.  If  Congress  does  not  alter  the 
nominal  dollar  figures,  reasons  defendant,  no  help  can  be 
forthcoming  from  the  Clause  for  plaintiffs  benefit  beyond 
that  which  they  enjoy  under  the  existing  salary  levels.  [556 
F.2d  at  1049.]  " 

To  this  the  court  replied: 

The  Clause's  terms  do  not  compel  endorsement  of  de- 
fendant's restrictive  view  that  the  provision  is  not  self- 
executing,  and  indeed  its  broad  and  benign  purpose,  funda- 
mental to  the  constitutional  system  of  checks  and  bal- 
ances, leads  to  the  contrary  conclusion.  Defendant's  objec- 
tion cannot  stand  to  bar  judicial  relief  pursuant  to  the 
Clause  where  a  proper  claim  for  relief  is  established.  [556 
F.2d  at  1049.] 
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As  to  plaintiffs'  argument  that  the  court,  as  a  matter  of  law, 
must  allow  judges  greater  compensation  in  order  to  attract  individ- 
uals of  high  caliber  to  the  Federal  bench  the  court  concluded: 

Certainly,  if  less  than  adequate  salaries  could  be  set  by 
Congress  in  the  first  place,  the  real  value  of  which  alone  is 
protected  from  diminishment  by  the  Clause,  it  is  difficult 
to  understand  how  one  can  find  in  the  Clause  a  promise  of 
compensation  adequate  to  lead  those  high  in  professional 
standing  to  quit  the  practice  of  law  in  favor  of  judicial 
posts.  In  addition,  deciding  upon  the  level  of  salary  "ade- 
quate" to  attract  "quality"  personnel  is  somewhat  prob- 
lematic— it  is  first  necessary  to  define  "quality"  and  to 
determine  what  degree  of  it  is  sought  after.  The  Constitu- 
tion obviously  gives  no  answer  to  this  problem,  nor  does  it 
instruct  how  much  an  otherwise  adequate  salary  may 
properly  be  discounted  to  allow  for  the  honor  and  public 
service  "sacrifice"  that  historically  have  accompanied  judi- 
cial office.  We  take  notice  of  the  fact,  however,  that  the  so- 
called  "psychic  income"  some  attribute  to  the  prestige  of  a 
federal  judgeship  is  not  legal  tender  for  the  payment  of 
bills  judges  incur  just  the  same  as  do  other  citizens.  Yet, 
these  are  matters  for  Congress  to  resolve,  and  no  claim  for 
relief  here  may  be  founded  only  on  plaintiffs'  equation  of 
salary  adequacy  and  personnel  quality.  [556  F.2d  at  1050.] 

The  court  proceeded  to  reject  two  other  arguments  offered  by  the 
plaintiffs  in  support  of  their  claim  that  the  Compensation  Clause 
entitles  them  to  a  real  dollar  compensation  increase  absent  an 
assertion  of  discriminatory  attack.  First,  the  court  rejected  the 
assertion  that  the  term  "compensation"  as  applied  to  remuneration 
for  judges  inherently  implied  the  idea  of  payment  in  "real  value" 
as  opposed  to  payments  in  nominal  amounts.  Next,  the  court  reject- 
ed the  plaintiffs'  assertion  that  absent  some  linkage  of  judicial 
salaries  to  an  inflation  index  judges  would  be  subjected  to  "feelings 
of  dependence  upon  the  legislature  for  the  maintenance  of  their 
compensation."  [556  F.2d  at  1051.] 

To  this  assertion  the  court  replied: 

The  answer  is  that,  while  this  may  be  true,  no  violation 
of  the  Constitution  .  .suits.  The  Compensation  Clause, 
though  established  in  large  part  to  guarantee  the  indepen- 
dence of  the  judicial  department,  permits  and  even  con- 
templates a  "feeling  of  dependence  upon  the  legislature" 
to  an  extent.  The  Clause  itself  allows  Congress  to  vary  the 
nominal  dollar  value  of  judges'  salaries  by  way  of  increase. 
[556  F.2d  at  1051.] 

The  court  concluded: 

In  sum,  this  court  has  no  power  to  grant  relief  on  plain- 
tiffs' complaint  that  inflation  without  substantial  pay  in- 
creases has  diminished  the  real  value  of  their  official  sala- 
ries, for  the  Constitution  affords  no  protection  from  such 
an  indirect,  nondiscriminatory  lowering  of  judicial  com- 
pensation, not  involving  an  assault  upon  the  independence 
of  judges.  [556  F.2d  at  1051.] 
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The  court  also  rejected  the  Government's  argument  that  the 
claim  for  increased  compensation  required  by  inflation  presents  a 
political  question  and  is  therefore  nonjusticiable.  In  support  of  this 
argument  assertion  the  Government  had  asserted: 

[A]  decision  in  plaintiffs'  favor  on  count  I  would  (1)  consti- 
tute a  major  incursion  into  the  compensation-fixing  re- 
sponsibilities of  the  political  branches,  (2)  involve  the  court 
in  an  area  devoid  of  judicially  discoverable  and  manage- 
able standards  for  resolution,  and  (3)  amount  to  the  setting 
of  judicial  salaries  by  judges.  [556  F.2d  at  1052.] 

Taking  each  point  sequentially  the  court  replied: 

Defendant's  first  point,  that  a  judgment  giving  plaintiffs 
compensation  in  excess  of  that  set  by  statute  would  imper- 
missibly intrude  into  the  responsibilities  of  the  President 
and  Congress,  seems  based  on  the  notion  that  the  Constitu- 
tion commits  the  fixing  of  judicial  compensation  only  to 
the  discretion  of  the  political  branches.  It  is  true  that  the 
Compensation  Clause  envisages  the  participation  of  both 
the  legislative  and  executive  branches  in  setting  judges' 
salaries.  However,  as  should  by  now  be  plain,  the  Clause 
goes  on  to  declare  that  those  salaries,  once  set,  "shall  not 
be  diminished"  while  the  judges  continue  in  office.  How 
can  it  be  said  that  the  matter  of  judicial  compensation  is 
totally  committed  by  the  Clause  to  determination  by  Con- 
gress and  the  President,  without  opportunity  for  judicial 
intervention,  when  the  Clause  contains  language  that 
pointedly  limits  the  kind  of  determination  they  may 
make?  [556  F.2d  at  1052.] 


Likewise,  we  cannot  agree  that  plaintiffs'  claim  should 
be  ruled  nonjusticiable  for  want  of  judicially  discoverable 
and  manageable  standards.  The  standards  for  determining 
the  existence  of  a  discriminatory  attack  on  the  judiciary 
can  hardly  be  called  difficult  to  discern  or  apply.  The 
federal  courts  have  amassed  considerable  experience  in 
discrimination  claims  of  many  varieties  under  the  fifth 
and  14th  amendments.  [556  F.2d  at  1053.] 


The  molding  of  relief  may  well  present  more  of  a  prob- 
lem. However,  considering  the  imponderables  involved  in 
fashioning  relief  in  such  areas  as  reapportionment,  school 
desegregation,  antitrust,  and  Indian  land  rights,  in  all  of 
which  areas  the  courts  have  undertaken  in  the  recent  past 
to  relieve  violations  of  rights,  the  computation  of  a  recov- 
ery for  plaintiffs  in  the  event  they  establish  their  discrimi- 
natory attack  claim  would  be  relatively  simple.  [556  F.2d 
at  1053.] 


The  basis  in  the  political  question  doctrine  of  defend- 
ant's   third    argument    for    nonjusticiability,    that  judges 
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would  be  engaged  in  the  task  of  setting  their  own  salaries, 
is  difficult  to  perceive.  In  part  this  seems  to  recall  defend- 
ant's original  disqualification  objection,  disposed  of  in  the 
discussion  under  part  I  of  this  opinion.  To  the  extent  it  is 
an  independent  objection,  it  has  already  been  answered  in 
our  treatment  of  defendant's  first  criticism,  that  a  decision 
on  count  I  would  amount  to  an  incursion  into  the  responsi- 
bilities of  the  political  branches.  In  disposing  of  a  discrimi- 
natory attack  claim  in  plaintiffs'  favor,  the  court  would 
ultimately  undertake  to  adjust  judicial  salaries.  However, 
the  court  would  not  be  doing  so  in  a  vacuum;  informing 
and  guiding  the  relief  settled  upon  would  be  not  only  the 
surrounding  economic  circumstances,  judicially  proved,  but 
also  the  treatment  accorded  to  other  classes,  not  subject  to 
discrimination,  by  the  President  and  Congress.  The  initial 
policy  determinations  regarding  the  real  compensation 
that  judges  should  receive  would  always  remain  with  the 
political  branches.  Defendant's  third  point,  if  it  has  any 
substance,  fails  to  convince  us  that  this  case  presents  a 
nonjusticiable  political  question.  [556  F.2d  at  1053-1054.] 

The  court  then  considered  whether  the  allegations  made  by  the 
plaintiff  showed  a  discriminatory  attack  upon  the  judiciary  by  the 
other  two  branches  and  if  so  whether  such  discrimination  is  redres- 
sable  in  the  action  before  it. 

On  this  point  the  court  stated: 

To  make  out  a  case,  plaintiffs  need  not  show  a  direct 
diminution  of  judicial  compensation,  but  the  indirect  dim- 
inution that  they  complain  of  must  be  of  a  character  dis- 
criminatory against  judges  and,  paraphrasing  Justice 
Holmes,  must  work  in  a  manner  to  attack  their  indepen- 
dence as  judges.  Plaintiffs  need  to  demonstrate  the  exis- 
tence of  a  plan  fashioned  by  the  political  branches,  or  at 
least  of  gross  neglect  on  their  part,  ineluctably  operating 
to  punish  the  judges  qua  judges,  or  to  drive  them  from 
office  despite  the  Constitution's  guarantee  of  tenure  in 
office,  "during  good  Behaviour."  U.S.  Const,  art.  Ill,  §  1 
(hereinafter  Tenure  Clause).  Whether,  to  merit  relief  the 
discrimination  must  be  intentional,  or  may  be  in  effect 
only,  we  need  not  decide  now.  [556  F.2d  at  1054.] 

Noting  the  interrelationship  between  the  Compensation  Clause 
and  the  Tenure  Clause,  the  court,  citing  Justice  Story's  commen- 
taries on  the  Constitution,  stated: 

Without  the  one  provision,  he  said,  guaranteeing  an  un- 
diminished compensation,  "the  other,  as  to  the  tenure  of 
office,  would  have  been  utterly  nugatory,  and  indeed  a 
mere  mockery."  2  STORY  ON  THE  CONSTITUTION 
§  1628  (5th  ed.  1891).  The  two  clauses  are  inextricably  tied 
to  one  another  in  pursuit  of  securing  judicial  indepen- 
dence, and  to  allow  the  indirect  diminution  of  judges  sala- 
ries to  accomplish  what  the  political  branches  are  forbid- 
den to  do  directly  under  the  Tenure  Clause  would  be  to 
sanction  a  deplorable  ruse  at  the  expense  of  constitutional 
principle.   If  plaintiffs  can   demonstrate  that  the  7-year 
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freeze  on  federal  judicial  pay  has  brought  about  or  immi- 
nently threatens  to  bring  about  the  general  demise  of 
tenure  in  judicial  office,  for  want  of  means  on  the  part  of 
judges  to  meet  the  cost  of  living,  they  will  have  gone  far 
toward  showing  the  compromise  of  the  Tenure  Clause's 
integrity  in  the  very  fashion  that  its  twin,  the  Compensa- 
tion Clause,  was  designed  to  prevent,  and  thus  will  have 
gone  far  to  make  their  case  of  an  assault  on  judicial  inde- 
pendence by  economic  duress.  [556  F.2d  at  1055.] 

The  court  noted  that  the  plaintiffs  could  not  show  any  such 
"mass  exodus"  of  judges  from  the  Federal  bench. 

As  further  evidence  that  no  discriminatory  attack  against  the 
judiciary  was  underway,  the  court  pointed  to  the  general  salary 
freezes  in  the  executive  and  legislative  branches.  In  this  regard  the 
court  noted  a  general  antagonism  in  the  public  at  large  against 
salary  increases  for  high  Government  officials  as  well  as  the  judg- 
ment of  Congress  and  the  President  through  the  Salary  Commis- 
sion that  the  salaries  in  the  three  branches  of  Government  should 
be  linked. 

As  a  second  count  the  plaintiffs  had  attacked  the  one-House  veto 
as  violative  of: 

1.  Article  I,  Section  1  of  the  United  States  Constitution,  which 
vests  the  legislative  power  in  a  "bicameral  legislature"  not  in  one 
House  alone. 

2.  Article  I,  Section  7  which  vests  in  the  President  veto  power 
over  every  order,  resolution  or  vote  to  which  the  concurrence  of 
both  the  House  and  Senate  is  necessary. 

3.  Article  II,  Section  7  which  vests  all  executive  power  in  the 
President. 

An  analysis  of  the  constitutionality  of  the  one-House  veto  in  the 
Salary  Act,  the  court  noted,  calls  for  two  fundamental  inquiries: 

1.  Does  it  conflict  with  the  constitutional  powers  and  obligations 
of  Congress  as  a  whole  acting  through  both  Houses? 

2.  Does  it  invalidly  intrude  on  the  constitutional  sphere  of  the 
President? 

The  answers  to  these  questions,  the  court  concluded,  are  domi- 
nated by  several  special  factors: 

1.  The  subject  matter  (official  pay)  is  at  the  heart  of  Congress 
own  competence  and  concern. 

2.  The  fixing  of  pay  scales  may  be  delegated  to  the  President. 

3.  In  making  the  delegation  Congress  retained  an  interest  in  its 
own  pay  and  the  relationship  of  its  pay  to  judges  and  other  offi- 
cials. 

4.  Although  it  wished  to  delegate  authority,  Congress  wanted  to 
retain  "a  large  measure  of  control"  over  the  pay  levels  to  be  set. 

5.  The  President's  salary  proposals  do  not,  even  when  they 
become  law,  regulate  any  person  either  actually  or  potentially.  The 
recommendations  do  not  affect  the  rights  of  others  nor  do  they 
restrict  any  preexisting  rights  or  privileges  of  anyone  other  than 
those  whose  pay  is  thereby  established. 

The  court  noted  that  the  constitutional  underpinning  of  359(1)(B), 
the  one-House  veto  device  used  here,  is  a  combination  of  Article  I, 
Section  1,  which  vests  legislative  power  in  the  Congress,  and  Arti- 
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cle  I,  Section  8,  clause  18,  the  so-called  "Necessary  and  Proper" 
clause: 

"Article  I,  Section  1,  endows  Congress  with  the  broadest 
reach  of  power  in  this  instance,  so  long  as  executive  func- 
tions are  not  infringed  and  presidential  veto  rights  not 
compromised,  because  the  subject  of  the  one-House  veto, 
the  salaries  of  judges  and  congressmen  and  other  Govern- 
ment officers,  is  at  the  center  of  the  congressional  sphere. 
On  this  foundation,  the  necessary  and  proper  clause  autho- 
rizes Congress  to  choose,  first,  to  delegate  the  initial  power 
to  make  proposals  to  the  President,  and,  then,  to  select  for 
itself  the  appropriate  method  for  checking  and  monitoring 
the  President's  action."  [556  F.2d  at  1061.] 


"Where  there  has  been  no  violation  of  separation-of- 
powers  principles  or  of  any  specific  provision  of  the  Consti- 
tution, the  necessary  and  proper  clause  can  authorize  a 
given  method  of  obtaining  a  desired  result,  as  well  as 
ground  a  substantive  provision  (as  in  McCulloch).  We 
therefore  see  no  reason  why  the  one-House  veto  should  fail 
of  authorization  unless  one  of  plaintiffs'  three  criticisms  of 
the  device  listed  above  establishes  such  a  violation."  [556 
F.2d  at  1061.] 

The  court  noted  that  the  allegation  that  the  one-House  veto 
violates  the  bicameral  nature  of  the  legislative  process  established 
by  Article  I,  Section  1  was  based  on  plaintiffs'  syllogism: 

1.  Congress  possesses  only  those  powers  delegated  by  the  Consti- 
tution. 

2.  The  Constitution  delegates  only  legislative  power  to  Congress. 

3.  All  legislative  power  is  delegated  to  both  Houses,  acting  bi- 
camerally. 

4.  The  one-House  veto  is  either  a  legislative  act  or  it  is  not. 

5.  If  it  is  not  legislative  it  is  beyond  the  power  of  Congress. 

6.  If  it  is  legislative,  Congress  must  follow  the  constitutionally 
prescribed  legislative  route  which  involved  action  by  both  Houses. 

In  considering  the  plaintiffs'  arguments,  the  court  concluded  that 
it  must  initially  determine  whether  either  House  may  perform 
some  actions  without  concurrence  of  the  other  body.  If  so,  does  the 
legislative  veto  provision  involved  in  this  case  fall  within  that  class 
of  acts  which  may  properly  be  carried  out  unicamerally? 

First,  the  court  declared  that  legislative  action  need  not  always 
be  bicameral.  The  court  noted  that  the  purpose  of  Article  I,  Section 
1  is  to  locate  in  the  Congress  rather  than  in  the  executive  or  the 
judiciary  the  central  source  of  legislative  authority.  It  declared  that 
"the  clause  does  not  itself,  as  a  textual  matter,  mechanically  direct 
the  manner  in  which  Congress  must  exercise  the  legislative 
power."  [556  F.2d  at  1062.]  The  court  added  that  while  Article  I, 
Section  1  requires  Congress  to  confine  itself  to  legislative  matters, 
the  clause  does  allow  some  measure  of  leeway  for  the  manner  in 
which  Congress  fulfills  its  legislative  function. 

Turning  to  the  second  element  of  this  consideration  the  court 
decided  that: 


83 

[T]he  one-House  veto  here  in  controversy — being  confined 
to  the  matter  of  salaries  traditionally  within  the  peculiar 
provenance  of  the  legislative  branch,  not  impinging  upon 
Presidential  functions  or  veto  rights,  and  having  no  effect 
upon  persons  other  than  those  whose  salaries  are  at 
issue — does  not  fall  within  the  class  of  acts  that  Congress 
must  perform  through  the  concurrence  of  both  Houses,  but 
rather  is  properly  exercisable  by  a  single  House.  [556  F.2d 
at  1063.] 

The  court  noted  that  in  this  case  the  one-House  veto  did  not 
make  new  law,  but  rather  preserved  the  status  quo: 

[H]ad  neither  House  approved  a  resolution  withholding 
effectiveness  from  the  new  salary  rates,  they  would  indeed 
have  become  the  law  with  the  running  of  time,  but  it  is 
essential  to  realize  that  they  would  have  done  so,  and 
received  the  authority  for  their  effectiveness,  not  in  and  of 
themselves,  but  solely  through  the  mandate  of  the  Salary 
Act,  which  was  a  statute  enacted  by  both  Houses  of  Con- 
gress and  signed  by  the  President.  [556  F.2d  at  1063.] 

The  Salary  Act,  by  its  own  terms  provided  that  the  President's 
recommendations  would  become  effective  only  "absent  objection 
from  either  House  of  Congress."  [556  F.2d  at  1063.] 

The  court  further  noted  that  in  this  context,  the  one-House  veto 
is  not  "a  device  employed  for  the  circumvention  of  the  Constitu- 
tion's scheme  for  the  enactment  of  statutes."  [556  F.2d  at  1065.] 
Nor  does  it  expand  or  contract  the  powers  of  either  House  or  of  the 
Congress. 

The  second  constitutional  argument  presented  by  the  plaintiffs 
was  that  the  one-House  veto  usurps  the  President's  constitutional 
right  to  have  sole  veto  power  over  the  law.  On  this  point  the  court 
concluded  that  the  President's  veto  power  related  only  to  those 
legislative  actions  requiring  the  concurrence  of  both  Houses  and 
since  the  one-House  veto  was  not  such  a  legislative  action,  the 
language  of  the  clause  requiring  that  legislation  be  presented  to 
the  President  is  not  applicable  in  this  instance.  The  court  noted: 

"As  for  the  policy  of  preserving  the  President's  veto 
power  vis-a-vis  Congress,  the  problem  handled  by  this  par- 
ticular Salary  Act  reflects  perhaps  the  least  need  for  such 
a  veto  with  respect  to  rejection  of  Presidential  pay  recom- 
mendations." [556  F.2d  at  1065.] 

The  court  also  noted  that  the  President  "is  not  forced  to  recom- 
mend any  increase  or  decrease  [in  pay  levels];  he  can  simply  pro- 
pose no  change  in  the  existing  law.  If  he  does  that  a  statute  will  be 
necessary  to  modify  the  rates  of  pay  (in  the  case  of  judges  only  to 
the  extent  constitutionally  allowable).  All  in  all,  the  possibility  of 
undue  legislative  encroachment  on  the  Executive — the  focus  of  the 
Framers'  stress  on  the  veto  power — is  minimal  in  this  situation." 
[556  F.2d  at  1065.] 

The  third  assault  by  the  plaintiffs  upon  the  constitutionality  of 
the  one-House  veto  is  their  assertion  that  it  is  violative  of  the 
"separation  of  powers"  doctrine.  The  plaintiffs  principle  objections 
were: 


84 

1.  The  legislative  power  to  adjust  salaries,  once  delegated,  be- 
comes an  Executive  power.  This  argument  the  court  rejected  con- 
cluding that  "when  Congress  delegates  authority  to  the  kind  we 
have  here  to  a  member  of  the  executive  branch,  the  delegation  does 
not  convert  the  authority  granted  into  irrevocable  executive  power, 
because  in  exercising  the  delegated  functions,  the  executive  officer 
merely  acts  as  an  agent  of  the  legislative  branch  of  the  govern- 
ment." [556  F.2d  at  1068.] 

2.  The  legislative  veto  in  the  Act  abrogates  the  President's  consti- 
tutional duty  to  faithfully  execute  the  laws.  To  this  assertion  the 
majority  responded  that  "[i]n  decrying  the  legislative  veto  as  an 
abrogation  of  this  constitutional  'power',  plaintiffs  propose  an  ex- 
pansionist construction  of  this  provision,  conferring  on  the  Presi- 
dent implied  powers  which  in  some  way  are  transgressed  by  the 
one-House  veto  in  the  Salary  Act."  On  this  point  the  court  conclud- 
ed: "Whatever  power  the  President  exercises  under  the  Salary  Act 
comes  not  from  Article  II,  but  from  the  delegation  of  Congress 
pursuant  to  the  necessary  and  proper  clause."  [556  F.2d  at  1068.] 

3.  "Congress  can  delegate  power  and  can  even  delegate  power 
with  conditions,  but  it  cannot  affix  an  unconstitutional  condition 
upon  the  delegation,  i.e.,  review  or  veto  by  one  House."  [556  F.2d  at 
1065.]  To  this  the  majority  replied:  "The  doctrine  of  unconstitution- 
al condition  is  in  no  way  pertinent  to  this  case  because  as  we  have 
suggested  repeatedly,  the  ultimate  power  with  respect  to  judges' 
and  others'  salaries — and  that  is  all  that  is  involved  here — is  vested 
by  the  Constitution  in  Congress  and  not  in  the  President."  [556 
F.2d  at  1068.] 

4.  "The  legislative  veto  involves  Congress  in  day  to  day  adminis- 
tration and  hence  expands  the  role  of  legislators  into  administra- 
tors in  violation  of  Article  I,  Section  6,  Clause  2."  [556  F.2d  at 
1066.]  That  provision  precludes  a  Member  of  Congress  "during  the 
time  for  which  he  was  elected  [from  being]  appointed  to  any  civil 
office  under  the  authority  of  the  United  States  which  shall  have 
been  created,  or  the  Emoluments  whereof  shall  have  been  in- 
creased during  such  time;  and  no  Person  holding  any  Office  under 
the  United  States,  shall  be  a  Member  of  either  House  during  his 
continuance  in  Office." 

This  argument  the  court  rejected  stating  that  the  weakness  of 
plaintiffs  "Office"  argument  is  found  in  the  reason  for  the  adop- 
tion of  Article  I,  Section  6.  This  provision  was  generated  out  of  a 
fear  that  corruption  would  result  if  the  legislature  multiplied  the 
number  or  increased  the  salaries  of  public  officials  for  the  benefit 
of  its  own  members.  The  legislative  veto  creates  no  new  offices  for 
Members  of  Congress. 

In  pressing  the  argument  on  this  point,  the  plaintiffs  had  in  part 
relied  on  the  Supreme  Court's  recent  opinion  in  Buckley  v.  Valeo, 
424  U.S.  1  (1976),  in  which  the  validity  of  the  Federal  Election 
Campaign  Act  had  been  challenged.  The  Court  declared:  "plaintiffs 
reliance  on  Buckley  v.  Valeo,  supra,  is  misplaced.  There  the  Su- 
preme Court  held  that  because  of  the  broad  enforcement  power 
given  by  the  Congress  to  the  Federal  Election  Commission,  Con- 
gress was  precluded  from  vesting  in  itself  the  appointment  power 
over  Commission  members.  The  decision  is  based  squarely  on  the 
appointment  power  being  constitutionally  lodged  in  the  Executive 
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under  Article  II,  Section  2,  clause  2.  Manifestly  Congress  has  no- 
where in  the  Salary  Act  attempted  to  exercise  the  power  of  ap- 
pointment." [556  F.2d  at  1070.] 

In  a  separate  opinion,  Judge  Nichols  concurred  in  the  reasoning 
and  results  of  the  court  on  the  one-House  veto  issue,  and  concurred 
in  the  result  reached  by  the  court  on  the  inflation  and  salary 
diminution  claim,  but  for  different  reasons. 

He  first  discussed  the  question  of  whether  or  not  the  court  had 
jurisdiction  to  hear  the  case.  He  said  that  two  barriers  exist  which 
the  plaintiffs  must  surmount.  The  first  is  statutory— 28  U.S.C. 
§  455,  as  amended  (Supp.  V.,  1975),  which  requires  the  disqualifica- 
tion of  judges  in  cases  where  their  impartiality  might  be  ques- 
tioned. While  Judge  Nichols  stated  that  anyone  might  reasonably 
question  his  impartiality,  he  concluded  that  the  question  of  the 
disqualification  of  the  judges  on  the  Court  of  Claims  could  be 
waived  and  had  been  waived  by  the  parties.  If,  he  said,  the  Court  of 
Claims  did  not  have  jurisdiction  because  of  disqualification  under 
28  U.S.C.  §  445,  then  the  fact  that  no  other  court  could  entertain 
the  case  did  not  permit  the  Court  of  Claims  to  entertain  it  under 
the  "doctrine  of  necessity"  because  the  Court  of  Claims  is  a  court  of 
limited  jurisdiction. 

He  declared: 

To  me  it  seems  absurd  for  a  court  having  such  limited 
jurisdiction  to  invoke  a  "doctrine  of  necessity,"  saying  we 
must  override  an  unambiguous  statutory  bar  because  if  we 
do  not,  the  poor  fellows  have  no  remedy.  If  they  have 
none,  they  only  join  a  club  that  has  many  other  members. 

The  "doctrine  of  necessity"  to  my  mind  exists  only  for 
courts  of  general  jurisdiction  and  cannot  be  availed  of  to 
override  unambiguous  jurisdictional  limits.  [Atkins  v. 
United  States,  (Nichols,  J.,  concurring);  556  F.2d  at  1072.] 

Judge  Nichols  discerned  a  second  jurisdictional  barrier  in  the 
maxim  that  no  one  can  sue  for  the  salary  of  a  position,  except  a 
salary  fixed  by  law  as  the  salary  of  the  position  that  individual 
actually  holds,  or  held  until  unlawfully  removed.  Applying  this 
concept  to  the  case  before  it,  Judge  Nichols  declared  that  the  Court 
of  Claims  did  not  have  jurisdiction  to  decide  the  action.  He  also 
rejected  the  plaintiffs'  contention  that  their  Article  III  rights  are 
self-executing. 

Stating  that  he  recognized  that  nothing  in  his  concurring  opinion 
could  ever  be  quoted  as  "the  law",  Judge  Nichols  then  discussed 
the  merits  of  the  inflation  and  salary  diminution  claim. 

Congress  may  well  have  a  duty  to  offset  the  effect  of  inflation  on 
salaries,  he  reasoned,  but  just  because  there  is  a  constitutional 
violation  does  not  mean  it  is  remediable  in  court.  Congress  may 
have  a  duty  to  remedy  the  constitutional  violation  itself  or  widen 
the  jurisdiction  of  the  courts  so  they  may  do  it,  but  Congress  can 
not  be  forced  to  do  either.  He  believed  that  Article  III  was  violated 
by  Congressional  inaction,  even  including  the  passage  of  the  Feder- 
al Salary  Act,  and  that  some  kind  of  damages,  even  if  nominal 
should  be  available.  However,  since  he  was  of  the  view  that  the 
court  lacked  jurisdiction  he  would  never  have  reached  the  merits  of 
this  action. 
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Senior  Judge  Skelton,  with  whom  Judges  Kashiwa  and  Kunzig 
joined,  wrote  an  opinion  in  which  they  concurred  with  the  majority 
that  the  Constitution  does  not  require  the  executive  and  legislative 
branches  to  take  steps  to  offset  the  diminution  in  judicial  salaries 
caused  by  inflation,  but  dissented  from  the  majority's  holding  that 
the  one-House  veto  is  constitutional. 

The  minority  opinion  declared  that  the  one-House  veto  violates 
(1)  Article  I,  Section  1,  which  vests  the  legislative  power  of  the 
United  States  in  a  Congress,  and  not  in  one  House,  (2)  Article  I, 
Section  7,  clause  3,  which  reserves  to  the  President  the  power  to 
veto  every  order,  resolution,  or  vote  to  which  the  concurrence  of 
the  Senate  and  House  of  Representatives  may  be  necessary,  (3) 
Article  II,  Section  1,  which  vests  all  Executive  power  in  the  Presi- 
dent, and  (4)  the  separation  of  powers  doctrine. 

The  opinion  noted  that  the  first  law  containing  a  one-House  (or 
committee)  veto  was  not  enacted  until  1939,  and  that  every  Presi- 
dent since  Herbert  Hoover  has  been  of  the  opinion  that  the  one- 
House  veto  is  unconstitutional,  and  each  has  been  supported  in  this 
by  his  Attorney  General.  The  minority  also  reviewed  statements 
made  by  high  ranking  Government  officials,  who  during  their  gov- 
ernmental careers  had  asserted  the  unconstitutionality  of  the  one- 
House  veto.  In  addition,  the  minority  noted  that: 

It  is  very  significant  and  most  persuasive  that  the  140 
able,  experienced,  and  knowledgeable  federal  judges  who 
filed  these  suits,  together  with  their  distinguished  attorney 
former  Supreme  Court  Justice  Arthur  Goldberg,  all  of 
whom  are  learned  in  constitutional  law,  believe  the  one- 
House  veto  is  unconstitutional  as  shown  by  the  allegations 
in  their  petitions  and  the  arguments  in  their  briefs.  [556 
F.2d  at  1077.] 

The  three  judges  quoted  from  Judge  MacKinnon's  dissent  in 
Clark  v.  Valeo,  in  which  he  concluded  that  the  one-House  veto  is 
unconstitutional  because,  inter  alia: 

[it]  makes  it  possible  for  a  bare  majority  of  a  quorum 
(which  frequently  occurs)  in  either  House  of  Congress  to 
influence  regulations  constituting  "rules  of  law,"  while 
completely  depriving  the  President,  possibly  one-House  of 
Congress,  and  one-third  plus  one  of  the  members  of  each 
House,  from  exercising  legislative  power  supposedly  vested 
in  them  by  the  Constitution.  Short  reflection  upon  the 
enormity  of  these  constitutional  violations  will  convince 
anyone  of  the  tremendous  harm  they  cause  to  the  basic 
procedures  that  the  Constitution  provides  for  the  enact- 
ment of  legislation  to  govern  the  Nation.  [Emphasis  in 
original]  [Slip  Opinion  at  10.]  [Quoted  in  Atkins  v.  United 
States;  556  F.2d  at  1078.] 

Judge  MacKinnon's  analysis  is  important,  the  minority  added,  be- 
cause his  is  the  only  opinion  written  by  an  appellate  judge  which 
has  considered  the  question  of  the  constitutionality  of  the  one- 
House  veto  in  depth. 

Furthermore,  the  minority  was  troubled  by  the  fact  that  Clause 
B  of  the  Salary  Act  allows  one  House  to  invalidate  all  or  any  part 
of  the  President's  recommendations.  They  found  that: 
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the  vice  of  the  one-House  veto  created  by  Clause  B  of  the 
Act  is  compounded  by  the  fact  that  in  exercising  such  veto 
by  a  bare  majority  of  a  quorum  of  either  House  a  small 
group  of  Senators  or  Representatives,  or  even  a  larger 
group,  can  do  so  selectively,  that  is,  they  can  veto  "all  or 
part"  of  the  salary  adjustments  made  by  the  President  and 
there  is  no  recourse  or  appeal  from  their  decision.  In  this 
manner  they  can  dictate,  change,  or  rewrite  the  salary 
adjustments  made  by  the  President.  Not  even  the  Presi- 
dent has  such  an  "item  veto"  nor  the  security  that  his  veto 
will  not  be  overridden.  Such  a  system  ignores  and  is  con- 
trary to  the  Constitution  and  the  doctrine  of  Separation  of 
Powers  of  our  Government.  [556  F.2d  at  1078-1079.] 

The  minority  also  believed  that  greater  weight  should  have  been 
given  to  the  fact  that  in  arguing  the  Government's  position,  Assist- 
ant Attorney  General  Lee  conceded  at  oral  argument  the  unconsti- 
tutionality of  a  one-House  veto,  and  had  added  that  if  this  were  a 
proper  case,  nothing  would  please  him  more  than  to  have  the  court 
so  rule.  The  minority  concluded  that  since  Mr.  Lee  was  arguing  for 
the  Government,  and  since  28  U.S.C.  §  516  reserves  the  conduct  of 
this  type  of  litigation  to  the  Justice  Department,  the  Government 
should  be  bound  by  this  admission. 

The  minority  then  discussed  the  Salary  Act  itself.  Congress  has, 
the  minority  noted,  the  constitutional  power  to  fix  the  salaries  of 
Federal  judges.  This  power  can  be  delegated  and  was  validly  dele- 
gated to  the  President  by  the  Salary  Act.  Once  made,  said  these 
judges,  the  delegated  power  became  Executive  in  character  and 
remains  such  until  both  Houses  pass  legislation  withdrawing  it.  No 
such  legislative  rescission  occurred  here.  They  also  asserted  that 
while  the  majority  and  the  statute  speak  of  the  President's  propos- 
als as  "recommendations,"  it  is  clear  that  the  meaning  and  intent 
of  the  statute  was  to  delegate  to  the  President  the  power  and 
authority  to  set  judicial  salaries,  and  not  just  make  recommenda- 
tions. This  was  shown  by  the  fact  that  the  President's  proposals 
became  law  when  the  salaries  set  in  1967  and  1977  became  effec- 
tive without  any  Congressional  action.  Had  they  been  merely  "rec- 
ommendations," said  the  minority,  they  could  not  have  become  law 
without  the  approval  of  both  Houses  of  Congress.  They  further 
stated  that: 

Actually,  these  salary  adjustments  could  be  said  to  have 
the  status  of  regulations  issued  by  the  heads  of  the  various 
departments  and  other  executive  agencies  of  the  govern- 
ment pursuant  to  statutes  enacted  by  Congress.  Such  regu- 
lations have  the  force  and  effect  of  law  without  any  action 
being  taken  regarding  them  by  Congress.  No  one  would 
contend  that  one  House  of  the  Congress  could  invalidate 
any  of  such  regulation  by  a  simple  resolution.  [556  F.2d  at 
1080.] 

The  minority  further  declared  that  since  the  one-House  veto  is 
legislative  in  character,  it  violates  Article  I,  Section  1  of  the  Consti- 
tution which  provides  that  all  legislative  power  is  vested  in  a 
Congress  consisting  of  a  Senate  and  a  House  of  Representatives. 
The  violation  occurs  because  the  House  not  exercising  the  veto 


power  is  deprived  of  its  authority  to  enact  legislation.  In  addition, 
Article  I,  Section  7,  clause  3,  is  violated  in  that  the  President  is  not 
given  an  opportunity  to  approve  or  veto  the  legislation.  The  minor- 
ity reasoned  that  assuming  arguendo  that  the  one-House  veto 
power  is  not  legislative,  it  is  clearly  not  judicial — but  if  it  is  Execu- 
tive, then  its  use  violates  the  Constitution,  because  neither  House 
nor  both  Houses  nor  officials  of  either  House  can  exercise  Execu- 
tive powers,  and  because  Article  II,  Section  1  provides  that  all 
Executive  power  is  vested  in  the  President.  In  addition,  the  doc- 
trine of  separation  of  powers  is  violated. 

Finally,  the  minority  disputed  the  claims  of  the  Congressional 
amici  that  this  was  a  valid  enactment  under  the  "Necessary  and 
Proper"  clause.  The  minority  declared: 

The  broad  interpretation  they  give  to  this  provision  of 
the  Constitution  would  authorize  Congress  to  enact  any 
and  all  kinds  of  legislation  that  suits  its  fancy  so  long  as  it 
does  not  conflict  with  an  express  provision  of  the  Constitu- 
tion. But  as  the  plaintiffs  point  out,  Congress  can  exclude 
aliens,  but  it  could  not  admit  aliens  on  condition  that  they 
agree  not  to  exercise  free  speech.  Further,  Congress  can 
confer  jurisdiction  upon  the  courts,  but  it  cannot  confer 
jurisdiction  subject  to  the  condition  that  judicial  decisions 
must  first  be  approved  by  the  Senate  Committee  on  the 
Judiciary.  In  other  words,  whether  Congress  can  condition 
a  delegation  of  authority  depends  upon  the  validity  of  that 
particular  condition.  This  clause  of  the  Constitution  does 
not  authorize  Congress  to  ignore  the  bicameral  provision 
of  the  Constitution,  nor  the  necessity  of  submitting  to  the 
President  every  resolution  to  which  the  concurrence  of 
both  Houses  are  necessary,  nor  the  provision  that  all  ex- 
ecutive authority  is  vested  in  the  President.  These  provi- 
sions of  the  Constitution,  in  effect,  prohibit  the  one-House 
veto,  and  the  "reasonable  and  necessary"  clause  does  not 
authorize  Congress  to  ignore  or  transgress  these  funda- 
mental provisions  of  our  Constitution.  No  one  can  contend 
that  the  Constitution  authorizes  the  one-House  veto.  A 
reasonable  interpretation  of  its  provisions  points  the  other 
way.  [556  F.2d  at  1081-1082.] 

Having  determined  that  Clause  B  should  have  been  held  uncon- 
stitutional, the  minority  turned  to  the  issue  of  severability.  The 
test,  as  they  enunciated  it,  was  (1)  are  the  valid  provisions  of  the 
Act  capable  of  standing  alone,  and  (2)  would  the  legislature  have 
intended  them  to  stand  alone  without  the  invalid  provisions.  Under 
this  test,  the  minority  concluded  that  Clause  B  is  severable,  and 
the  remainder  of  the  Act  should  continue  in  full  force.  They  con- 
cluded that  (1)  the  absence  of  a  severability  clause  should  not  lead 
to  a  presumption  of  inseverability,  (2)  the  legislative  history 
showed  that  the  one-House  veto  had  little  importance  in  the  debate 
and  Congress  would  have  passed  the  Postal  Revenue  and  Federal 
Salary  Act  of  1967  without  the  one-House  veto  provision,  (3)  remov- 
ing Clause  B  would  not  end  legislative  control  over  judicial  salaries 
because  Congress  can  still  pass  legislation  altering  the  President's 
recommendations,  and  (4)  Congress  willingly  delegated  its  authori- 
ty in  this  area,  as  witnessed  by  the  Federal  Pay  Comparability  Act 
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of  1970,  the  Executive  Salary  Cost  of  Living  Adjustment  Act  (which 
extended  the  provisions  of  the  1970  Act  to  judges,  among  others), 
and  the  1977  pay  raise  under  those  acts.  Finally,  the  minority 
viewed  the  way  one-House  veto  bills  have  been  treated  as  being 
dispositive  of  the  severability  issue.  As  noted  earlier,  each  Presi- 
dent since  Hoover  has  stated  his  belief  that  the  one-House  veto  is 
unconstitutional — yet  many  bills  with  one-House  provisions  have 
been  enacted.  The  minority  declared  that  a  President  obviously 
would  not  sign  a  bill  which  contained  a  provision  he  believed  was 
unconstitutional  if  he  did  not  believe  that  the  unconstitutional 
provision  was  severable,  since  he  would  then  in  effect  be  signing 
into  law  a  bill  which  would  be  unconstitutional.  Noting  that  Presi- 
dent Johnson  believed  the  one-House  veto  was  unconstitutional, 
the  minority  stated  that  he  would  only  have  signed  the  Federal 
Salary  Act  if  he  believed  that  the  one-House  provision  was  sever- 
able, thus  allowing  the  rest  of  the  Act  to  stand. 

The  minority  next  discussed  the  Government's  contention  that 
the  Court  of  Claims  lacked  jurisdiction  because  the  statute  could 
not  be  interpreted  as  "mandating  compensation  by  the  Federal 
Government  for  the  damages  sustained."  This  argument  was  based 
on  the  claim  that  Clause  B  was  not  severable  from  the  remainder 
of  the  act,  and  therefore,  if  Clause  B  is  unconstitutional,  the  whole 
Act  must  fall.  Since  the  minority  found  Clause  B  severable,  they 
also  found  the  assertion  of  lack  of  jurisdiction  to  be  without  merit. 
Furthermore,  the  minority  rejected  the  Government's  contention 
that  no  relief  could  be  granted  if  a  portion  of  the  Act  must  first  be 
declared  unconstitutional. 

Finally,  the  minority  discussed  the  defendant's  argument  that  if 
the  court  declared  the  one-House  veto  unconstitutional  the  decision 
should  only  be  applied  prospectively.  The  Government  asserted 
first  that  Congressional  reliance  on  Clause  B  should  preclude  the 
court  from  applying  the  unconstitutionality  of  the  Act  to  the  par- 
ties in  the  case.  Congress  had  used  Clause  B  in  1973  to  override  the 
President's  pay  recommendations.  Had  the  Congress  known  that 
Clause  B  would  be  declared  unconstitutional,  they  would  have 
passed  a  statute  pursuant  to  Clause  A(l)  said  the  Government.  The 
minority  rejected  this  argument,  concluding  that  Congress  would 
always  act  according  to  constitutional  methods  if  the  alternative 
presented  is  to  place  reliance  on  an  unconstitutional  method  rather 
than  on  constitutional  procedures.  To  accept  defendant's  argument 
would  make  prospective  application  the  general  rule  when  laws  are 
declared  unconstitutional.  This  would  be  improper,  the  minority 
noted  because  the  Supreme  Court  has  ruled  that  neither  propsec- 
tive  nor  retrospective  application  is  automatic,  but  that  each  case 
must  be  looked  at  individually.  Nor  did  the  minority  agree  with 
the  defendant  that  a  decision  of  unconstitutionality  should  be  ap- 
plied only  prospectively  because  otherwise  it  would  be  inequitable 
to  Congress.  On  the  contrary,  they  said,  to  apply  it  only  prospec- 
tively would  be  inequitable  to  the  plaintiffs  who  brought  the  suit, 
since  it  would  deny  them  relief  and  discourage  other  plaintiffs 
from  challenging  the  constitutionality  of  statutes. 

As  a  second  argument  for  prospectivity,  the  Government  asserted 
that  plaintiffs  should  not  be  allowed  to  attack  the  constitutionality 
of  an  act  under  which  they  have  received  benefits.  The  minority 
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said  that  in  the  cases  the  defendants  cited  as  supporting  this  argu- 
ment the  plaintiffs  in  those  actions  had  attacked  the  entire  legisla- 
tive scheme  under  which  they  had  received  benefits,  whereas  in 
the  instant  case  plaintiffs  attack  only  one  provision  which  has  not 
only  not  benefited  them,  but  has  denied  them  benefits. 

The  minority  would  have  remanded  the  case  to  the  trial  judge  to 
determine  the  amount  due  the  plaintiffs,  but  would  have  denied 
them  interest  on  their  claims. 

In  addition  to  joining  in  Judge  Skelton's  opinion,  Judge  Kashiwa 
wrote  an  opinion  concurring  in  part  and  dissenting  in  part.  He  said 
that  when  the  President  recommends  salary  increases  there  are  30 
different  possibilities  in  which  a  House  may  disapprove  them 
either  totally  or  partially.  Of  these,  28  are  partial  disapprovals 
which  allow  the  other  recommendations  to  become  effective — and, 
argues  Judge  Kashiwa,  these  salary  changes  are  changes  in  the 
law.  Thus  changes  are  made  in  the  law  by  the  action  of  only  one 
House,  clearly  a  violation  of  the  Constitution.  He  submitted: 

that  since  the  provision  is  unconstitutional  in  28  out  of  30 
instances  (93  percent),  the  entire  provision  is  unconstitu- 
tional in  toto  in  that  it  has  been  held  that  where  a  portion 
of  a  statute  is  unconstitutional  in  the  vast  majority  of  its 
intended  applications,  and  it  can  fairly  be  said  that  it  was 
not  intended  to  stand  as  valid  on  the  basis  of  fortuitous 
circumstances  only  in  a  fraction  of  the  cases  it  was  origi- 
nally designed  to  cover,  the  statue  cannot  be  permitted  to 
stand.  [556  F.  2d  at  1094.] 

Judge  Kashiwa  noted  the  relationship  between  the  salaries  cov- 
ered by  the  Salary  Act  in  all  three  branches  of  Government,  assert- 
ing that  the  one-House  veto  would  be  "obviously  unconstitutional" 
if  used  as  a  partial  veto  in  rejecting  some  salary  proposals  while 
allowing  others  to  become  effective.  Therefore,  he  concluded,  Con- 
gress would  veto  all  raises,  including  those  it  actually  believed  to 
be  justified,  in  order  to  block  the  raises  it  felt  were  not  justified.  He 
stated: 

The  practical  effect  of  the  unconstitutionality  in  the  case 
of  the  28  instances  above  mentioned  is  to  defeat  the  pur- 
pose of  the  relationship  clauses  and  to  create  a  situation 
where  deserving  persons  such  as  the  plaintiffs  in  the  pres- 
ent case  will  not  be  given  raises  which  they  deserve  be- 
cause a  partial  veto  cannot  be  made  even  though  the 
statute  as  Congress  intended  allows  it.  Because  of  the  obvi- 
ous unconstitutionality  in  the  28  out  of  30  instances  and 
its  adverse  practical  effect  and  operation  as  above  illus- 
trated, it  is  my  opinion  that  the  single-house  veto  clause  is 
unconstitutional  in  toto.  [556  F.  2d  at  1094.] 

As  for  standing  to  challenge  the  partial  vetoes,  Judge  Kashiwa 
said  that  the  plaintiffs  had  standing  because  the  Government, 
through  Assistant  Attorney  General  Lee,  had  stated  that  the  one- 
House  veto  is  unconstitutional,  and  thus  it  had  waived  its  objec- 
tions to  plaintiffs'  standing  to  challenge  the  28  partial  veto  possi- 
bilities as  well  as  the  two  total  vetoes.  He  concluded  that: 

The  loaf  (§  359(1)(B))  in  this  case  is  made  up  of  28  bad 
slices  and  of  2  slices  which  the  majority  claims  are  good 
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slices.  But  the  two  are  so  related  to  the  28  *  *  *  that  I  am 
of  the  opinion  that  the  whole  loaf  of  30  slices  is  bad.  [556 
F.  2d  at  1096.] 

On  August  8,  1977,  plaintiffs  filed  a  petition  for  writ  of  certiorari 
with  the  U.S.  Supreme  Court. 

On  November  2,  1977,  the  U.S.  House  of  Representatives  agreed 
to  House  Resolution  884  which  authorized  the  chairman  of  the 
Committee  on  House  Administration  to  intervene  and  appear  as  a 
party  respondent  in  the  case  on  behalf  of  the  House  of  Representa- 
tives, "to  defend  therein  the  constitutional  authority  of  Congress  to 
make  all  laws  as  shall  be  necessary  and  proper  for  executing  its 
constitutional  powers."  [H.  Res.  884,  95th  Congress.] 

On  December  9,  1977,  U.S.  Senators  Jacob  K.  Javits  and  Edmund 
S.  Muskie  filed  a  brief  amicus  curiae  in  support  of  the  petition  for 
writ  of  certiorari.  In  their  brief  Senators  Javits  and  Muskie  indicat- 
ed that  their  sole  reason  for  supporting  the  petition  was  to  permit 
the  Court  to  decide  the  question  of  the  constitutionality  of  the 
legislative  veto. 

Status — The  petition  for  writ  of  certiorari  was  denied  by  the  U.S. 
Supreme  Court  on  January  9,  1978. 

The  complete  text  of  the  opinion  of  the  Court  of  Claims  is  print- 
ed in  the  "Decisions"  section  of  Court  Proceedings  and  Actions  of 
Vital  Interest  to  the  Congress,  Part  2,  August  15,  1977. 

McCorkle  v.  United  States 

No.  77-486  (U.S.  Supreme  Court) 

Brief.— On  April  25,  1975,  William  McCorkle,  Jr.,  a  Federal  em- 
ployee, filed  this  action  for  damages  and  a  declaratory  judgment 
against  the  United  States,  the  Chairman  of  the  Civil  Service  Com- 
mission and  the  Director  of  the  Office  of  Management  and  Budget. 

In  his  two  count  complaint,  Mr.  McCorkle  brought  suit  on  behalf 
of  himself  and  all  U.S.  Government  employees  whose  salaries  were 
frozen  by  operation  of  2  U.S.C.  §  359(1)(B)  and  5  U.S.C.  §  5308,  the 
Federal  Pay  Comparability  Act  (hereinafter  "FPCA"). 

In  seeking  to  have  the  FPCA  declared  unconstitutional,  Mr. 
McCorkle  alleged  that  the  Act's  effect  is  to  create  an  invidious 
discrimination  between  those  Federal  employees  whose  salaries 
have  been  frozen  at  a  rate  not  to  exceed  the  basic  pay  for  Level  V 
of  the  Executive  Schedule  and  those  Federal  employees  whose  sala- 
ries have  not  been  frozen.  The  discrimination  claimed  by  Mr. 
McCorkle  allegedly  injures  both  the  employees  and  the  Govern- 
ment. He  also  asserts  that  §  5308  "is  without  any  rational  justifica- 
tion. Its  effect  is  to  cripple  the  effectiveness  of  the  very  group  of 
employees  which  the  FPCA  was  designed  to  benefit".  [Complaint  at 
4-] 

In  his  second  count,  Mr.  McCorkle  alleges  that  the  procedure 
whereby  pay  levels  for  legislative,  judicial  and  executive  officials 
become  effective  is  unconstitutional  in  that: 

[T]he  delegation  of  the  power  to  veto  the  recommenda- 
tion of  the  President  to  either  House  of  Congress  and  the 
actual  exercise  of  this  power  by  the  Senate  is  an  unconsti- 
tutional delegation  by  Congress  of  the  power  to  legislate 
violating  the  following  provisions  of  the  United  States  Con- 
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stitution:  Article  1,  Section  1,  vesting  all  legislative  powers 
in  the  Congress;  Article  1,  Section  7,  clause  2  providing 
that  bills  which  pass  the  House  of  Representatives  and  the 
Senate  are  to  be  signed  or  vetoed  by  the  President  and 
that  the  vote  of  two-thirds  of  the  membership  of  both 
Houses  is  required  for  repassage  over  veto;  and  Article  1, 
Section  7,  clause  3  providing  for  the  same  procedure  as 
Article  1,  Section  7,  clause  2  regarding  approval  or  veto  of 
orders,  resolutions,  or  votes.  [Complaint  at  6.] 

On  December  31,  1975,  the  United  States  filed  a  motion  to  dis- 
miss stating: 

Dismissal  is  sought  on  two  grounds.  First,  it  seems  clear 
under  sound  constitutional  principles  that  the  plaintiffs 
cannot  demonstrate  a  legally  protectable  property  interest 
in  salaries  as  Federal  employees  beyond  the  amounts  they 
are  currently  being  paid,  and  are  thus  without  standing  to 
invoke  the  due  process  guarantee  of  the  Fifth  Amendment. 
Secondly,  it  is  the  defendants'  position  that  the  plaintiffs' 
attack  upon  the  constitutionality  of  the  "one-house"  veto 
provision  of  2  U.S.C.  §  359(1)(B)  does  not  present  a  claim 
upon  which  this  Court  can  premise  meaningful  relief,  for 
we  demonstrate  that  the  Court,  in  the  event  the  statutory 
mechanism  for  establishing  the  level  of  the  salary  ceiling 
were  stricken,  would  be  unable  to  judicially  adjust  that 
ceiling  in  plaintiffs  favor.  Accordingly,  plaintiffs'  claim  in 
Count  II  is,  in  its  constitutional  posture,  nonjusticiable, 
and  alternatively  inappropriate  for  the  exercise  of  the 
Court's  declaratory  relief  power.  [Memorandum  in  Support 
of  Motion  to  Dismiss,  at  3.] 

In  a  brief  order  filed  March  17,  1976,  the  District  Court  granted 
the  motion  to  dismiss  holding  that  a  "rational  basis  exists  for  the 
ceiling"  on  salaries  under  the  General  Services  pay  systems,  and 
that  setting  salaries  for  Federal  workers  is  an  inappropriate  area 
for  judicial  intervention,  thus  making  the  constitutional  objections 
of  the  second  count  nonjusticiable.  [McCorkle  v.  United  States,  Civil 
Action  No.  75-317  (N.D.  Va.  Mar.  17,  1976).] 

Plaintiffs  filed  a  notice  of  appeal  on  April  30,  1976.  The  case  was 
argued  before  the  U.S.  Court  of  Appeals  for  the  Fourth  Circuit  on 
December  7,  1976. 

On  July  26,  1977,  the  Court  of  Appeals  issued  its  decision. 

As  to  McCorkle's  first  cause  of  action,  that  the  salary  schedules 
invidiously  discriminate  between  employees  of  the  Federal  Govern- 
ment, the  court  concluded  that  the  pay  ceiling  complained  of 
"bears  a  reasonable  relationship  to  Congress  objective  of  balancing 
fiscal  responsibility  with  employee  needs.  Since  it  justifiably 
furthers  legitimate  purposes  identified  by  Congress,  §  5308  does  not 
deny  McCorkle  and  his  fellow  employees  equal  protection  of  the 
law."  [McCorkle  v.  United  States,  No.  76-1479  (4th  Cir.);  Slip  Opin- 
ion at  7.] 

The  court  next  considered  McCorkle's  contention  that  the  one- 
House  veto  of  the  President's  recommendations  for  Executive 
schedule  salaries  as  provided  in  the  Federal  Salary  Act  is  unconsti- 
tutional. First,  the  court  determined  that  Congress  would  not  have 
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enacted  the  Federal  Salary  Act  without  the  one-House  veto  provi- 
sion, thus  concluding  that  the  President's  power  to  fix  salaries 
pursuant  to  the  Act  is  not  separable  from  the  restriction  on  his 
power  set  out  in  the  Act,  the  one-House  veto. 

The  court  determined  that  "[i]f  the  veto  were  unconstitutional, 
as  McCorkle  contends,  the  provisions  for  the  President's  recommen- 
dations to  become  effective  could  not  stand  in  isolation.  According- 
ly, McCorkle  would  not  be  entitled  to  damages  based  on  these 
recommendations."  [Slip  Opinion  at  11;  this  report  at  650.] 

Noting  that  even  if  they  were  to  declare  the  one-House  veto 
unconstitutional  Mr.  McCorkle  would  be  unable  to  recover  dam- 
ages and  that  while  the  appeal  was  pending  a  new  pay  statute  had 
been  passed  eliminating  the  one-House  veto  provision,  the  court 
concluded  that  a  declaratory  judgment  should  be  denied  "because 
it  would  not  serve  a  useful  purpose  in  settling  the  controversy." 
[Slip  Opinion  at  12.] 

On  September  28,  1977,  McCorkle  filed  a  petition  for  writ  of 
certiorari  in  the  U.S.  Supreme  Court. 

Status. — The  petition  for  writ  of  certiorari  was  denied  by  the 
U.S.  Supreme  Court  on  January  9,  1978. 

The  complete  text  of  the  opinion  of  the  Court  of  Appeals  is 
printed  in  the  "Decisions"  section  of  Court  Proceedings  and  Actions 
of  Vital  Interest  to  the  Congress,  Part  2,  August  15,  1977. 

Citronelle-Mobile  Gathering,  Inc.  v.  Gulf  Oil  Corp. 

No.  76-3712  (Fifth  Cir.) 

Brief. — Federal  Energy  Administration  (hereinafter  "FEA")  price 
control  regulations  set  the  maximum  price  of  crude  oil  at  $5.40  per 
barrel.  These  regulations  expired  on  August  31,  1975.  In  mid- 
August  1975,  Citronelle-Mobile  Gathering,  Inc.  (hereinafter  "Cit- 
moco")  agreed  to  sell  to  Gulf  Oil  Corp.  (hereinafter  "Gulf),  and 
Gulf  agreed  to  purchase  crude  oil  at  $13  per  barrel,  the  price  to  be 
effective  from  September  1,  1975,  until  such  time  as  new  valid 
price  controls  were  imposed. 

On  September  29,  1975,  President  Gerald  R.  Ford  signed  into  law 
the  Emergency  Petroleum  Allocation  Act  of  1975  (hereinafter  "1975 
Act")  which  extended  the  Emergency  Petroleum  Allocation  Act  of 
1973  (hereinafter  "1973  Act")  to  November  15,  1975.  Section  3  of 
the  1975  Act  said  that  "It  is  the  intent  of  the  Congress  that  the 
regulations  promulgated  [by  the  FEA]  under  the  Emergency  Petro- 
leum Allocation  Act  of  1973  shall  be  effective  for  the  period  be- 
tween August  31,  1975,  and  the  date  of  enactment  of  this  Act." 

Between  September  1,  1975  and  December  14,  1975,  Citmoco 
made  six  deliveries  of  crude  oil  to  Gulf.  Gulf  paid  $13  per  barrel  for 
the  first  delivery,  but  only  $5.40  per  barrel  for  the  remaining 
deliveries.  Citmoco  filed  suit  on  October  7,  1975,  in  the  United 
States  District  Court  for  the  Southern  District  of  Alabama  for  the 
difference  in  the  per  barrel  price  of  the  oil  delivered  up  to  that 
time.  On  March  11,  1976,  they  amended  their  complaint  to  recover 
the  difference  for  deliveries  made  from  October  7,  1975  to  Decem- 
ber 14,  1975.  Gulf  filed  a  counterclaim  on  October  29,  1975,  to 
recover  the  difference  it  had  paid  to  Citmoco  for  the  September  1, 
1975  delivery  for  which  Gulf  had  paid  $13  per  barrel. 
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Citmoco  asserts  that  there  were  no  valid  regulations  regarding 
price  controls  in  effect  during  the  period  of  these  deliveries,  the 
1973  Act  having  expired  on  August  31,  1975,  and  with  it  all  of  the 
FEA's  regulations.  They  claim  that  the  mere  establishment  of  a 
new  statutory  expiration  date  for  a  lapsed  Executive  regulation 
was  not  sufficient  in  and  of  itself  to  revive  the  lapsed  regulation, 
and  that  it  also  could  not  be  given  retroactive  effect. 

They  also  argue  that  the  legislative  veto  provisions  of  the  1973 
Act  and  the  1975  Act  are  unconstitutional.  Section  4(g)(z)  of  the 
1973  Act  provided  that  the  President,  upon  finding  that  there  was 
no  longer  an  emergency  shortage  of  a  product,  could  exempt  that 
product  from  price  controls  for  90  days  by  submitting  an  amend- 
ment to  the  regulations  to  the  Congress,  but  the  amendment  could 
not  take  effect  until  it  had  been  before  the  Senate  for  5  legislative 
days  and  the  House  of  Representatives  for  5  legislative  days,  and  it 
would  not  take  effect  if  either  House  passed  a  resolution  disapprov- 
ing the  amendment.  Citmoco  asserts  that  these  legislative  veto 
provisions  infringe  upon  the  President's  constitutional  veto  powers, 
contravene  the  specific  constitutional  provisions  concerning  the 
manner  in  which  Congress  can  exercise  its  legislative  powers,  and 
are  contrary  to  the  constitutional  doctrine  of  separation  of  powers. 

The  FEA  was  granted  leave  to  intervene  as  a  party  defendant  on 
March  10,  1976. 

In  an  opinion  and  order  filed  on  August  20,  1976,  U.S.  District 
Judge  Virgil  Pittman  entered  judgment  for  Gulf  on  the  complaint 
and  on  its  counterclaim  for  the  difference  it  paid  for  the  first 
delivery.  The  court  found  that  Congress  could  and  did  extend  the 
regulations  and  made  them  retroactive  to  August  31,  1975. 

Regarding  the  issue  of  the  legislative  veto,  the  court  said  only: 

The  Government  agrees  with  the  contention  that  Section 
5  is  a  Congressional  veto  of  Presidential  authority  [which?] 
raises  a  substantial  constitutional  question  but  asserts  that 
the  plaintiff  has  no  standing  to  raise  this  question.  This 
court  agrees.  [Citronelle-Mobile  Gathering,  Inc.  v.  Gulf  Oil 
Corp.,  420  F.  Supp.  162,  170  (S.D.  Ala.  1976).] 

Citmoco  appealed  the  decisions  to  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  on  October  4,  1976.  In  its  brief, 
Citmoco  again  asserted,  inter  alia,  the  unconstitutionality  of  the 
one-House  legislative  veto. 

Status. — The  case  is  pending  before  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit. 

Pressler  v.  Blumenthal  (formerly  Simon) 

No.  77-450  (U.S.  Supreme  Court) 

Brief. — On  May  7,  1976,  Representative  Larry  Pressler  filed  suit 
in  the  U.S.  District  Court  for  the  District  of  Columbia  challenging 
the  constitutionality  of  "automatic  annual"  pay  raises  for  Members 
of  Congress.  Congressman  Pressler  initiated  the  action  in  his  capac- 
ity as  a  citizen,  as  a  taxpayer  and  as  a  Member  of  Congress. 

The  complaint,  accompanied  by  an  application  for  a  three-judge 
District  Court,  seeks  a  declaratory  judgment  that  the  Federal 
Salary  Act  of  1967  and  the  Executive  Salary  Cost-of-Living  Adjust- 
ment Act,  which  set  forth  procedures  for  establishing  new  rates  of 
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compensation  for  Members  of  Congress,  are  unconstitutional.  The 
complaint  also  seeks  to  enjoin  executive  officers,  the  Sergeant  at 
Arms  of  the  House,  and  the  Secretary  of  the  Senate  "from  requisi- 
tioning, authorizing  payment  of  or  disbursing  increases  in  Congres- 
sional salaries  effected  pursuant  to  the  [acts]."  [Complaint  at  6.] 

The  1967  Act  established  a  Commission  on  Executive,  Legislative 
and  Judicial  Salaries  which  recommends  to  the  President,  at  4-year 
intervals,  rates  of  pay  for  Senators,  Representatives,  Federal 
judges,  cabinet  officers,  and  certain  other  officials  in  the  three 
branches  of  Government.  Based  on  the  Commission's  recommenda- 
tion, the  President  submits,  in  his  next  proposed  budget,  his  own 
recommendations  for  governmental  salaries.  The  President's  rec- 
ommendation becomes  effective  30  days  after  his  proposals  have 
been  transmitted  to  the  Congress  unless  either  at  least  one  House 
passes  a  resolution  disapproving  of  all  or  part  of  the  recommenda- 
tions, or  until  other  rates  are  enacted. 

Congressman  Pressler  contends  that  the  procedure,  insofar  as  it 
provides  a  mechanism  for  adjusting  salaries  of  Members  of  Con- 
gress, violates  Article  I,  Section  1  of  the  Constitution  which  pro- 
vides that  "[a]ll  Legislative  Power  herein  granted  shall  be  vested  in 
a  Congress  of  the  United  States",  and  Article  I,  Section  6,  clause  1, 
which  provides  "[t]he  Senators  and  Representatives  shall  receive  a 
Compensation  for  their  services,  to  be  ascertained  by  Law  and  paid 
out  of  the  Treasury  of  the  United  States."  [Complaint  at  8.] 

Congressman  Pressler  further  contends  that  the  Executive 
Salary  Cost-of-Living  Adjustment  Act  of  1975,  which  provides  for 
an  automatic  annual  cost-of-living  adjustment  in  the  salaries  of 
certain  governmental  officers,  including  Members  of  Congress,  is 
unconstitutional.  The  Act  states  that  the  annual  rate  of  pay  for 
Members  of  Congress  is  to  be  the  rate  established  pursuant  to  the 
provisions  of  the  1967  Act.  Congressman  Pressler  asserts  that  inso- 
far as  the  Act  establishes  procedures  for  the  establishment  of  sala- 
ries for  Members  of  Congress,  it  also  violates  Article  I,  Section  1, 
and  Article  I,  Section  6,  clause  1  of  the  Constitution. 

Defendants  argued  that  the  complaint  did  not  meet  the  "case  or 
controversy"  jurisdictional  requirement  of  Article  III  of  the  Consti- 
tution for  the  reason  that  the  issues  presented  raised  a  nonjusticia- 
ble "political  question."  Defendants  also  argued  that  Congressman 
Pressler  did  not  have  "standing,"  i.e.,  was  not  a  proper  party  to 
raise  these  issues  in  that  he  failed  to  demonstrate  any  particular 
injury  to  himself  that  would  qualify  him  to  bring  this  action  any 
more  than  any  other  citizen  with  a  general  interest  in  the  subject 
matter. 

On  July  20,  1976,  the  District  Court  dismissed  the  complaint 
without  prejudice  for  want  of  prosecution.  On  July  23,  1976,  the 
court  granted  plaintiffs  motion  for  reconsideration  and  vacated  its 
order  of  July  20,  1976.  On  September  21,  1976,  Representative 
James  M.  Jeffords  was  denied  permission  to  intervene  as  a  party 
plaintiff  but  was  granted  leave  to  file  an  amicus  brief  in  support  of 
Congressman  Pressler's  position. 

Also  on  September  21,  1976,  the  issues  were  argued  before  the 
District  Court  on  Congressman  Pressler's  motion  for  summary 
judgment,  on  defendant  Simon's  cross-motion  for  summary  judg- 
ment, and  on  the  defendants'  motion  to  dismiss. 
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On  October  12,  1976,  the  District  Court  handed  down  a  memoran- 
dum opinion  denying  plaintiffs  motion  for  summary  judgment  and 
dismissing  the  complaint.  As  to  the  challenge  to  Representative 
Pressler's  standing,  the  court  said: 

A  Congressman  has  standing  to  sue  by  reason  of  his 
office  where  Executive  action  has  impaired  the  efficacy  of 
his  vote,  Kennedy  v.  Sampson,  511  F.2d  430,  436  (D.C.  Cir. 
1974);  cf.  Coleman  v.  Miller,  307  U.S.  433  (1939),  or  certain 
other  congressional  duties.  Mitchell  v.  Laird,  488  F.2d  611 
(D.C.  Cir.  1973).  The  resulting  injury  under  such  circum- 
stances is  said  to  create  a  personal  stake  in  the  outcome 
sufficient  to  assure  that  a  suit  by  Congressmen  affected 
would  be  in  a  proper  adversary  context.  Kennedy  v.  Samp- 
son, supra;  see  Baker  v.  Carr,  369  U.S.  186  (1962).  Congress- 
man Pressler  alleges  not  that  the  efficacy  of  his  legislative 
vote  was  impaired  by  the  Executive,  but  rather  that  his 
vote  was  impaired  by  the  failure  of  other  Members  of 
Congress  to  assume  an  affirmative  responsibility  specifical- 
ly placed  on  them  by  language  of  the  Constitution.  While 
it  is  clear  that  legislators  have  no  special  right  to  invoke 
court  consideration  of  the  validity  of  a  statute  passed  over 
an  objecting  vote,  Korioth  v.  Briscoe,  523  F.2d  1271  (5th 
Cir.  1975),  where,  as  here,  a  Member  of  Congress  alleges  he 
is  prevented  from  voting  to  perform  a  specific  legislative 
duty  expressly  mandated  by  the  Constitution,  the  suit  may 
be  cognizable  by  the  courts  so  long  as  there  is  no  attempt 
being  made  to  interfere  with  the  internal  workings  of  the 
Congress. 

Mr.  Pressler's  suit  meets  this  requirement,  but  he  must 
also  show  that  he  has  been,  or  will  be,  injured  before 
standing  is  recognized.  Warth  v.  Seldin,  422  U.S.  490 
(1975).  Plaintiffs  theory  of  injury  is  somewhat  unclear,  but 
sufficient  facts  have  been  alleged  at  this  stage  to  support 
his  claim  of  injury  in  fact.  Under  the  Salary  Act  and  the 
Adjustment  Act  the  status  quo  as  to  congressional  salaries 
may  be  altered  without  affirmative  action  by  both  Houses 
of  Congress.  While  salaries  may  be  changed  in  the  tradi- 
tional fashion,  the  availability  of  the  procedures  created  by 
the  statutes  under  attack  make  the  vote  of  any  single 
affected  Congressman  somewhat  less  efficacious. 

In  1969,  congressional  salaries  were  raised  by  the  new 
process  for  the  first  time.  But  Mr.  Pressler  was  not  yet  a 
Member  of  Congress  and  cannot  claim  his  vote  was  im- 
paired. In  1975,  a  proposed  salary  increase  was  vetoed  by  a 
Senate  Resolution.  The  status  quo  was  unaltered  and  we 
can  see  no  injury  to  Mr.  Pressler,  though  he  was  then  a 
Congressman.  While  the  next  Commission  should  report  to 
the  President  shortly,  any  injury  from  this  action  is  far  too 
speculative  to  support  standing. 

However,  in  October  1975,  congressional  salaries,  includ- 
ing Mr.  Pressler's  were  raised  under  the  Adjustment  Act. 
This  change  was  effected  without  action  by  the  House  and 
Senate.  This  circumvention  of  the  traditional  legislative 
process  impaired  the  efficacy  of  Mr.  Pressler's  vote.  He 
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has,  therefore,  standing  to  challenge  the  Adjustment  Act. 
But  that  Act  increases,  on  a  percentage  basis,  the  compen- 
sation as  determined  by  Salary  Act  procedures.  For  this 
reason,  Congressman  Pressler  has  standing  to  challenge 
both  pieces  of  legislation.  Accordingly,  standing  will  be 
afforded  under  the  unique  circumstances  of  this  particular 
case.  [Pressler  v.  Simon,  428  F.  Supp.  302,  304-305  (D.D.C. 
1976).] 

As  for  the  merits  of  Congressman  Pressler's  argument  that  the 
phrase  "to  be  ascertained  by  law"  constitutes  an  explicit  manda- 
tory requirement  that  whenever  the  compensation  of  Members  of 
Congress  is  redetermined  it  must  be  fixed  at  that  time  by  a  law 
which  is  debated  and  passed  like  any  other  law,  and  that  Congress 
cannot  in  effect  delegate  that  responsibility,  the  court  considered 
this  argument  to  be  directed  at  a  matter  of  form  rather  than 
substance,  and  pointed  out  that  initially  Congress  did  legislate, 
Members  of  Congress  do  serve  on  the  Commission  which  recom- 
mends pay  levels,  and  the  delegation  of  authority  is  hardly  abso- 
lute, since  Congress  explicitly  reserved  the  right  to  enact  legisla- 
tion regardless  of  any  recommendation  it  may  receive  from  the 
President. 

The  court  observed  that: 

Congress  continues  to  be  responsible  to  the  public  for 
the  level  of  pay  its  members  received.  There  is  no  conceal- 
ment; indeed  publication  of  the  suggested  rate  of  pay 
occurs  in  advance  of  the  pay  level  taking  effect.  Moreover, 
with  the  growing  complexity  of  all  governmental  functions 
a  reasonable  effort  to  coordinate  congressional  pay  with 
pay  in  the  executive  and  judicial  branches  was  certainly 
not  intended  to  be  foreclosed  by  the  ascertainment  phrase. 
Congress  must  always  account  to  the  people  for  what  it 
pays  itself,  but  the  Founding  Fathers  did  not  contemplate 
the  inflexibility  and  rigidity  which  plaintiffs  seeks.  [428  F. 
supp.  at  306.] 

The  court  concluded  that: 

The  Salary  Act  and  the  Adjustment  Act  fix  congression- 
al compensation  by  law  and  these  statutes  are  not  prohib- 
ited by  Article  I,  Section  6.  Neither  of  these  Acts  insofar  as 
they  govern  ascertainment  of  congressional  compensation 
contravene  the  Constitution.  Accordingly,  plaintiffs 
motion  for  summary  judgment  is  denied  and  the  complaint 
is  dismissed.  [428  F.  Supp.  at  306.] 

On  October  22,  1976,  Congressman  Pressler  filed  a  notice  of 
appeal  to  the  United  States  Supreme  Court. 

In  his  jurisdictional  statement,  filed  with  the  Supreme  Court  on 
January  20,  1977,  Representative  Pressler  asserted  that:  (1)  his 
interpretation  of  Article  I,  Section  6,  is  supported  by  prior  deci- 
sions, the  constitutional  debates,  and  the  conduct  of  early  sessions 
of  Congress;  (2)  the  District  Court  had  erred  in  its  reasoning,  in 
that:  (a)  it  said  that  Congress  had  acted  "by  law"  in  passing  the 
acts  governing  its  compensation  because  it  had  set  up  a  series  of 
commissions,  (b)  it  retained  a  veto  power  in  each  House,  (c)  it  can 
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refuse  to  appropriate  sufficient  sums  to  fund  the  salary  levels,  and 
(d)  because  two  of  the  nine  members  of  the  salary  commission  are 
appointed  by  the  Speaker  of  the  House  and  two  are  appointed  by 
the  President  of  the  Senate;  (3)  his  claim  raises  important  ques- 
tions of  public  policy;  and  (4)  his  claim  will  not  subvert  the  meth- 
ods of  ascertaining  non-Congressional  salaries  or  result  in  any 
undue  hardship  to  Members  of  Congress. 

With  the  change  in  administrations,  W.  Michael  Blumenthal  was 
substituted  as  a  defendant  in  his  official  capacity  as  Secretary  of 
the  Treasury  in  place  of  Mr.  William  Simon. 

On  April  1,  1977,  Representative  Jeffords  and  18  other  Members 
of  the  House  of  Representatives  filed  a  motion  for  leave  to  file  an 
amicus  curiae  brief  in  support  of  Representative  Pressler's  position. 
Mr.  Blumenthal  filed  a  motion  to  affirm  on  April  5,  1977. 

The  next  day,  the  Secretary  of  the  Senate  and  Sergeant  at  Arms 
of  the  House  filed  motions  to  dismiss  or  affirm.  Each  motion  chal- 
lenged Representative  Pressler's  standing  and  asserted  that  the 
issue  presented  is  a  nonjusticiable  political  question.  They  stated 
that  the  District  Court's  reasoning  was  correct;  Representative 
Pressler's  interpretation  of  Article  I,  Section  6,  is  not  supported  by 
prior  decisions;  the  constitutional  debates  or  the  conduct  of  prior 
Congresses,  and  that  his  action  could  subvert  the  methods  of  ascer- 
taining non-Congressional  salaries  even  if  only  prospective  relief  is 
sought.  Finally,  both  motions  asserted  that  the  one-House  veto 
issue  may  have  been  mooted  as  to  the  Salary  Act,  since  on  April  4, 
1977,  both  the  Senate  and  House  had  adopted  a  conference  report 
on  a  bill  to  extend  the  Emergency  Unemployment  Act  of  1974  for 
an  additional  year  and  sent  the  bill  to  the  President,  and  the  bill 
contained  an  amendment  requiring  each  House  to  conduct  a  sepa- 
rate recorded  vote  on  the  President's  recommendations  as  to  Con- 
gressional, judicial,  and  executive  salaries  within  60  days  after  they 
are  received,  and  to  thereby  approve  or  disapprove  the  proposals. 

In  his  reply  brief,  filed  on  April  15,  1977,  Representative  Pressler 
asserted,  inter  alia,  that  the  case  was  not  mooted  because  he 
sought  to  enjoin  all  pay  raises  which  have  occurred  under  the 
Salary  Act,  and  the  proposed  amendment  would  not  repeal  the 
1969  and  1977  salary  adjustments  which  had  occurred,  nor  did  it 
affect  the  automatic  cost-of-living  adjustments  made  annually  to 
Congressional  salaries. 

On  May  16,  1977,  the  U.S.  Supreme  Court  issued  a  brief  per 
curiam  decision.  Noting  that  the  amendment  passed  by  Congress 
had  been  signed  into  law  by  President  Carter  on  April  12,  1977,  the 
Court  said: 

It  appearing  that  the  amendment  to  the  Postal  Revenue 
and  Federal  Salary  Act  will  alter  materially  the  scope  and 
perhaps  the  nature  of  appellant's  suit,  the  judgment  of  the 
District  Court  is  vacated  and  the  case  is  remanded  to  that 
court  for  further  consideration  in  the  light  of  the  new 

legislation.    [Pressler  v.   Blumenthal, U.S. ,    52 

L.Ed.  2d  216  (1977).] 

The  decision  also  said  that  Mr.  Justice  Stevens  would  have  af- 
firmed the  lower  court's  decision  dismissing  the  complaint. 

On  remand,  an  order  was  filed  on  July  19,  1977,  reinstating  the 
original  memorandum  and  order  of  the  District  Court. 
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On  September  21,  1977,  Representative  Pressler  filed  an  appeal 
in  the  United  States  Supreme  Court.  In  the  jurisdictional  state- 
ment filed  with  the  appeal  in  the  U.S.  Supreme  Court.  He  charac- 
terized the  question  presented  in  the  following  fashion: 

Whether  the  methods  of  determining  salary  rates  for 
Senators  and  Representatives  under  Section  225  of  the 
Postal  Revenue  and  Salary  Act  of  1967  and  Section  204(a) 
of  the  Executive  Salary  Cost-of-Living  Adjustment  Act  of 
1975  violate  Article  I,  Sections  1  and  6  of  the  Constitution 
because  they  authorize  changes  in  compensation  for  Mem- 
bers of  Congress  without  requiring  a  direct  vote  by  either 
House  of  Congress.  [Jurisdictional  Statement  at  4.] 

Representative  Pressler  submitted  that  the  question  presented  in 
the  appeal  is  substantial  and  that  the  Court  should  note  probable 
jurisdiction  and  decide  the  case  only  upon  full  briefing  and  oral 
argument. 

On  October  11,  1977  "We  The  People,"  which  describes  itself  as  a 
"non-partisan,  public  interest  group",  filed  a  brief  amicus  curiae 
urging  the  Court  to  grant  a  full  hearing  on  the  merits  of  the 
appeal. 

On  October  26,  1977,  Representative  James  M.  Jeffords  and  18 
other  Members  of  the  U.S.  House  of  Representatives  filed  both  a 
motion  for  leave  to  file  a  brief  amicus  curiae  and  the  brief  itself,  in 
support  of  appellant. 

Appellees  Harding  and  Kimmitt  filed  motions  to  dismiss  or 
affirm  on  November  16,  1977. 

A  motion  to  affirm  was  filed  by  the  Secretary  of  the  Treasury  on 
December  14,  1977. 

Status. — The  Supreme  Court  affirmed  the  judgment  of  the  Dis- 
trict Court  on  January  16,  1978.  The  only  opinion  issued  was  a 
brief  concurrence  by  Mr.  Justice  Rehnquist  in  which  he  stated 
that  the  affirmance  did  not  necessarily  reflect  the  Court's  agree- 
ment with  the  District  Court's  conclusion  on  the  merits  of  the 
Ascertainment  Clause  question,  but  could  rest  just  as  easily  on  a 
conclusion  by  the  Justices  that  Representative  Pressler  lacked 
standing. 

The  concurring  opinion  of  Mr.  Justice  Rehnquist  is  printed  in  the 
"Decisions"  section  of  this  report  at  259. 

The  complete  text  of  the  original  memorandum  and  order  of  the 
District  Court  is  printed  in  the  "Decisions"  section  of  the  report  of 
Court  Proceedings  and  Actions  of  Vital  Interest  to  the  Congress, 
December  1976. 

Edwards  v.  Carter 

No.  77-1471  (U.S.  Supreme  Court) 

Brief. — On  October  3,  1977,  Mickey  Edwards,  Representative 
from  Oklahoma  and  50  other  Congressmen  filed  a  "Complaint  for 
Declaratory  Judgment"  against  President  Carter.  Plaintiffs  seek  a 
judgment  declaring  that  submission  of  the  Panama  Canal  Treaties 
to  the  Senate  alone  would  divest  the  United  States  of  property 
without  the  prior  concurrence  of  the  entire  Congress,  thereby  pre- 
cluding the  Congressmen  from  exercising  their  official  responsibil- 
ities as  Members  of  the  House.  The  complaint  also  asked  the  Court 
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to  require  that  President  Carter  immediately  send  the  treaties  to 
the  House  for  consideration.  The  plaintiffs  also  seek  payment  of 
costs  incurred  in  the  prosecution  of  the  action. 

The  Congressmen  base  their  complaint  on  Article  IV,  Section  3, 
clause  2  of  the  U.S.  Constitution  which  reads  as  follows: 

The  Congress  shall  have  Power  to  dispose  of  and  make 
all  needful  Rules  and  Regulations  respecting  the  Territory 
or  other  Property  belonging  to  the  United  States;  and 
nothing  in  this  Constitution  shall  be  so  construed  as  to 
Prejudice  any  Claims  of  the  United  States,  or  of  any  par- 
ticular States. 

In  support  of  their  complaint,  the  plaintiffs  note  that  under  the 
Spooner  Act,  Public  Law  183  of  the  57th  Congress,  First  Session, 
Congress  authorized  the  acquisition  of  perpetual  control  of  the  land 
for  the  canal.  Pursuant  to  that  Act,  President  Theodore  Roosevelt 
approved  the  Hay-Bunau-Varilla  convention,  under  which,  the 
complaint  asserts  the  United  States  acquired  in  perpetuity  the 
rights  to  the  territory  of  the  Canal  Zone.  The  complaint  also  notes 
that  since  that  time  the  Canal  Zone  has  been  administered  at  the 
President's  direction  in  accordance  with  enabling  legislation  en- 
acted at  various  times  by  Congress. 

On  November  11,  1977,  plaintiffs  moved  to  join  nine  additional 
Representatives  as  plaintiffs,  which  motion  was  granted  on  Novem- 
ber 16,  1977. 

On  December  12,  1977,  defendant  filed  a  motion  to  dismiss. 

District  Court  Judge  Parker,  in  a  memorandum  opinion  issued 
on  February  20,  1978,  granted  defendant's  motion  to  dismiss  the 
complaint  for  lack  of  subject  matter  jurisdiction. 

In  his  opinion,  Judge  Parker  noted  that,  while  there  are  no 
distinct  standards  for  determining  the  Congressional  standing 
question,  a  definite  line  has  been  drawn  between  legislators  with 
and  without  a  sufficient  injury  in  fact.  Citing  Kennedy  v.  Samp- 
son, 511  F.2d  430  (D.C.  Cir.  1974)  and  Coleman  v.  Miller,  307  U.S. 
433  (1939),  the  opinion  stated  that  actual  nullification  of  a  Con- 
gressman's vote  gives  standing  to  the  Congressman  to  challenge 
the  action  causing  such  nullification.  On  the  other  hand,  standing 
has  not  been  found  where  a  legislator  is  not  seeking  viability  for 
a  specific  vote  already  cast  or  a  constitutionally  prescribed 
follow-up  vote.  Harrington  v.  Bush,  533  F.2d  190  (D.C.  Cir.  1977) 
and  Metcalf  v.  National  Petroleum  Council,  553  F.2d  176  (D.C. 
1977). 

Judge  Parker  noted  that  plaintiffs  describe  two  classes  of  injury 
for  which  they  seek  redress,  requiring  separate  discussion  of  each: 

Their  complaint  alleges  that  the  President's  failure  to 
submit  the  treaties  to  the  House  has  infringed  their  "con- 
stitutional and  legislative  responsibilities  to  dispose  of 
property  belonging  to  the  United  States."  This  allegation 
appears  to  encompass  not  only  the  injury  inherent  in 
actual  transfer  of  Canal  Zone  Property  without  House 
approval,  but  also  the  President's  submission  of  the 
treaty  property  provisions  to  the  Senate  only.  In  the  op- 
position to  the  motion  to  dismiss,  they  also  assert  a  "con- 
stitutional  interest  in   protecting  the   integrity   of  their 


101 

votes"  on  specific  bills  and  resolutions  now  pending 
before  the  House,  which  concern  substantive  and  proce- 
dural aspects  of  Panama  Canal  property  disposition.5 
[Slip  Opinion  at  6;  this  report  at  266-267.] 

5  Three  bills  (H.R.  9815,  H.R.  8957,  H.R.  8790)  and  eleven  resolutions 
were  all  introduced  in  the  95th  Congress,  1st  Session.  [Slip  Opinion  at  6; 
this  report  at  267.] 

Turning  first  to  the  latter  issue,  the  opinion  cites  Metcalf 
(supra)  in  support  of  the  principle  that,  to  create  standing  in  a 
legislator,  the  injury  and  not  merely  the  interest  injured  must  be 
specific.  In  this  connection  the  opinion  stated: 

However  specific  the  bills  and  resolutions  here,  plain- 
tiff Representatives  are  in  no  stronger  a  position  for 
standing  than  were  Senator  Metcalf  or  Representative 
Harrington.  President  Carter  has  not  frustrated  or  pre- 
vented them  from  voting.  If  the  relevant  bills  and  resolu- 
tions are  snared  in  the  legislative  process,  they  have  only 
their  colleagues  and  themselves  to  blame.  See  Reuss  v. 
Balles,  73  F.R.D.  90,  94-97  (D.D.C.  1976),  appeal  pending, 
No.  77-1012  (D.C.  Cir.).  The  Court  recognizes  that  plain- 
tiffs might  welcome  a  judicial  declaration  of  the  constitu- 
tional status  of  the  defendant's  actions  before  considering 
or  voting  on  the  legislation  now  pending.  However,  since 
a  judicial  decision  concerning  the  bills  and  resolutions 
would  not  determine  whether  the  territory  is  to  be  trans- 
ferred or  even  whether  the  House  merits  a  vote  on  the 
actual  Panama  Canal  Treaties,  such  a  decision  would 
exceed  the  Court's  Article  III  powers. 

The  Court  also  recognizes  that  a  Senate  vote  on  the 
treaties  could  undermine  the  effectiveness  of  a  House 
vote  on  the  now  pending  bills  and  resolutions.  In  re- 
sponse to  this  dilemma,  however,  the  Court  points  out 
that  it  would  be  improper  for  the  Federal  judiciary  to 
attempt  to  schedule  the  legislative  process.  Nor  will  the 
Court  attempt  to  monitor  the  interrelationship  of  the 
House  and  Senate,  particularly  since  the  latter  body  is 
not  a  party  to  this  litigation.  [Slip  Opinion  at  7;  this 
report  at  267-268.] 

Turning  to  the  question  of  the  right  of  the  plaintiffs  to  cast  an 
effective  vote  on  the  treaty  provisions  transferring  American  ter- 
ritorial control  of  the  Canal  Zone  property,  Judge  Parker  stated: 

In  essence,  the  House  Members  are  asking  the  Court  to 
interpret  Article  IV  to  mean  that  the  House  is  entitled  to 
vote  on  the  same  provisions  concerning  property  disposi- 
tion at  the  same  time  as  the  Senate.  Such  an  interpreta- 
tion would  contradict  the  Kennedy  standing  requirement 
that  a  legislator  must  demonstrate  interference  with  his 
official  influence  on  the  legislative  process.  Without  at- 
tempting to  usurp  plaintiffs'  legislative  functions,  the 
Court  notes  that  they  have  been  and  are  now  free  to 
introduce,  consider  and  vote  on  legislation  paralleling  the 
Panama  Canal  Treaty,  to  determine  if  a  majority  of  the 
House  approves  transfer  of  territorial  sovereignty.7  This 
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approach  is  admittedly  more  difficult  than  voting  on  pro- 
visions submitted  by  the  President  to  the  House.  Howev- 
er, since  the  issue  is  whether  the  President  has  usurped 
plaintiffs'  constitutional  right  to  vote,  the  comparative 
facility  of  different  methods  of  voting  is  not  determina- 
tive. Just  as  in  Harrington  and  Metcalf,  the  fact  that  legis- 
lators have  been  hampered  in  their  legislative  functions  is 
not  sufficient  to  show  a  nonspeculative  concrete  injury  in 
fact. 

7  The  Court  is  in  no  way  implying  that  plaintiff  would  have  standing  if  the 
House  had  passed  a  resolution  on  the  proper  procedural  role  of  the  House  or 
on  the  merits  of  Canal  Zone  territorial  sovereignty  transfer.  See  the  discus- 
sion of  institutional  and  derivative  standing  in  Harrington  at  199  n.  41.  [Slip 
Opinion  at  8-9;  this  report  at  269-270.] 

Judge  Parker  specifically  cautioned  that  he  was  not  interpreting 
Article  IV,  where  that  Article  allegedly  conflicts  with  the  Presi- 
dent's treatymaking  powers,  is  a  nonjusticiable  political  question: 

This  is  not  to  say  that  interpretation  of  Article  IV,  where 
that  Article  allegedly  conflicts  with  the  President's  treaty- 
making  power,  is  a  nonjusticiable  political  question.  Rath- 
er, considering  that  plaintiffs  do  have  legislative  avenues 
open  to  them  in  a  situation  rooted  in  international  rela- 
tions, the  Court  justifiably  follows  the  precedent  of  Public 
Citizen  [Public  Citizen  v.  Sampson,  379  F.  Supp.  (D.D.C. 
1974),  aff  d  without  opinion,  515  F.2d  1018  (D.C.  Cir.  1975)] 
to  find  that  plaintiffs  have  not  demonstrated  concrete 
injury  in  fact.  Nor  is  the  Court  saying  plaintiffs  are  not 
entitled  to  a  judicial  remedy  because  they  can  pursue 
alternative  legislative  solutions.  Instead,  because  their  offi- 
cial powers  as  Representatives  remain  undiminished  in 
substance,  they  have  not  suffered  a  particularized,  nonspe- 
culative injury  in  their  capacity  as  legislators.  See  Metcalf, 
553  F.2d  at  189  and  n.  129.  [Slip  Opinion  at  10;  this  report 
at  270-271.] 

By  way  of  summary,  the  opinion  stated: 

The  sixty  House  Members  have  not  suffered  a  concrete 
nonspeculative  injury  in  fact  to  their  right  to  vote  on  the 
Panama  Canal  treaties.  Possible  legislative  solutions  are 
still  available  to  them,  both  before  and  after  any  Senate 
ratification.  They  have  not  shown  nullification  of  their 
official  influence  upon  the  legislative  process.  Further, 
the  ultimate  enactment  of  the  territorial  sovereignty  pro- 
visions of  the  treaties  is  subject  to  many  political  contin- 
gencies, all  unpredictable  and  uncontrollable  by  this 
Court.  [Slip  Opinion  at  12;  this  report  at  272-273.] 

Plaintiffs  appealed  the  decision  of  the  District  Court  to  the  U.S. 
Court  of  Appeals  for  the  District  of  Columbia  Circuit  on  Febru- 
ary 28,  1978,  and  filed  a  motion  for  injunction  pending  appeal. 

A  per  curiam  opinion  of  the  Court  of  Appeals  affirming  the 
judgment  of  the  District  Court  was  released  on  April  6,  1978. 

The  opinion  affirmed  the  dismissal  of  the  complaint  but  for 
failure  to  state  a  claim  on  which  relief  may  be  granted,  rather 


103 

than  on  the  jurisdictional  grounds  that  the  Congressional  plain- 
tiffs lacked  standing  relied  on  by  the  District  Court. 

The  reasons  for  deciding  the  case  on  the  merits  were  stated  in 
the  opinion: 

Deciding  only  the  jurisdictional  issue  before  us  could 
result  in  this  court,  or  the  Supreme  Court,  remanding  the 
case  for  further  proceedings  either  on  the  merits  or  on 
jurisdictional  issues.  Because  the  merits  of  this  contro- 
versy present  a  pure  question  of  law,  with  no  need  of  a 
hearing  for  fact  development,  because  these  merits  are  so 
clearly  against  the  parties  asserting  jurisdiction,  and  be- 
cause the  judgment  appealed  from  was  based  on  only  one 
of  several  asserted  grounds  of  lack  of  jurisdiction,  we 
believe  it  is  appropriate  to  proceed  directly  to  the  merits 
of  this  case.  This  conclusion  is  bolstered  when  the  time 
constraints  imposed  by  the  immediacy  of  Senate  action 
on  the  treaties  are  considered.  See  Adams  v.  Vance,  No. 
77-1960  (D.C.  Cir.  Jan.  17,  1978),  at  8  n.7  and  cases  cited 
therein. 

Consequently,  the  precise  question  we  address  is  wheth- 
er the  constitutional  delegation  found  in  Art.  IV,  §  3,  cl.  2 
is  exclusive  so  as  to  prohibit  the  disposition  of  United 
States  property  by  self-executing  treaty — Le.,  a  treaty  en- 
acted in  accordance  with  Article  II,  §  2,  cl.  2,  which 
becomes  effective  without  implementing  legislation.  [Slip 
Opinion  at  4-5;  this  report  at  282-283.] 

The  Court  first  construed  the  language  of  the  property  clause 
and  concluded  that  it  appeared  on  its  face  to  be  intended  not  to 
restrict  the  scope  of  the  treaty  clause,  but  rather  to  permit  Con- 
gress to  do  legislatively  what  may  concurrently  be  done  through 
other  constitutional  means,  to  wit  through  the  treaty  power. 

The  debates  over  the  treaty  clause  at  the  Constitutional  Con- 
vention and  State  ratifying  conventions  were  held  to  demonstrate 
directly  the  intent  of  the  Framers  to  permit  the  disposition  of 
United  States  property  without  approval  by  the  House: 

That  those  who  framed  and  ratified  the  Constitution 
rejected  several  express  attempts  to  limit  the  treaty  power 
in  the  manner  now  urged  by  appellants  greatly  under- 
mines the  interpretation  of  that  power  they  press  upon 
us.  From  this  evidence  we  conclude  that  the  disposition 
of  property  pursuant  to  the  treaty  power  and  without  the 
express  approval  of  the  House  of  Representatives  was 
both  contemplated  and  authorized  by  the  makers  of  the 
Constitution.   [Slip  Opinion  at  14;  this  report  at  292.] 

According  to  the  opinion,  no  previously  decided  cases  have 
addressed  the  precise  issue  of  whether  the  property  clause  prohib- 
its transfer  of  United  States  property  to  foreign  nations  through 
self-executing  treaties.  Nevertheless,  the  Court  stated  that  the 
holdings  and  dicta  in  previous  cases  concerning  the  treaty  and 
property  clauses,  while  not  dispositive,  in  the  main  support  the 
conclusions  of  the  Court. 
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The  Court  also  declared  that  previous  treaty  practice  supported 
its  construction  of  the  treaty  and  property  clauses: 

While  certain  earlier  judicial  interpretations  of  the  in- 
terplay between  the  property  clause  and  the  treaty  clause 
may  be  somewhat  confused  and  less  than  dispositive  of 
the  precise  issue  before  us,  past  treaty  practice  is  thor- 
oughly consistent  with  the  revealed  intention  of  the 
Framers  of  these  clauses.  In  addition  to  the  treaties  with 
Indian  tribes  upheld  in  the  cases  discussed  above,  there 
are  many  other  instances  of  self-executing  treaties  with 
foreign  nations,  including  Panama,  which  cede  land  or 
other  property  assertedly  owned  by  the  United  States.21 
That  some  transfers  have  been  effected  through  a  con- 
gressional enactment  instead  of,  or  in  addition  to,  a 
treaty  signed  by  the  President  and  ratified  by  two-thirds 
of  the  Senate  present  lends  no  support  to  appellants' 
position  in  this  case,  because,  as  stated  previously,  self- 
executing  treaties  and  congressional  enactments  are  al- 
ternative, concurrent  means  provided  in  the  Constitution 
for  disposal  of  United  States  property. 

21  See,  e.g.,  Florida  Treaty  with  Spain  of  1819,  8  Stat.  252  (256);  Treaty 
Between  the  United  States  and  Great  Britain  (Webster-Ashburton 
Treaty,  1842),  12  Bevans  82;  Treaty  between  the  United  States  and  Japan 
(June  17,  1971),  23  U.S.T.  447,  citations  in  note  22  infra.  [Slip  Opinion  at 
19;  this  report  at  297.] 

The  decision  of  the  Court  of  Appeals  is  characterized  and  sum- 
marized in  its  opinion  in  the  following  fashion: 

It  is  important  to  the  correct  resolution  of  the  legal 
issue  now  before  us  not  to  confuse  what  the  Constitution 
permits  with  what  it  prohibits.  In  deciding  that  Article 
IV,  §  3,  clause  2  is  not  the  exclusive  method  contemplated 
by  the  Constitution  for  disposing  of  federal  property,  we 
hold  that  the  United  States  is  not  prohibited  from  em- 
ploying an  alternative  means  constitutionally  authorized. 
Our  judicial  function  in  deciding  this  lawsuit  is  confined 
to  assessing  the  merits  of  the  claim  of  appellants  that  in 
the  conduct  of  foreign  relations  in  this  matter,  involving, 
inter  alia,  the  transfer  of  property  of  the  United  States, 
the  treaty  power  as  contained  in  Article  II,  §  2,  Clause  2, 
was  not  legally  available.  We  hold,  contrarily,  that  this 
choice  of  procedure  was  clearly  consonant  with  the  Con- 
stitution. [Slip  Opinion  at  21-22;  this  report  at  299-300 
(footnote  omitted).] 

On  April  10,  1978,  the  appellants  applied  to  the  Chief  Justice  of 
the  United  States  for  an  injunction  pending  review  on  certiorari. 
Mr.  Chief  Justice  Burger  denied  the  application  on  April  11,  1978 
without  prejudice  to  filing  the  same  application  with  the  Court  of 
Appeals.  Such  application  was  made  on  the  same  day  and  denied 
by  the  Court  of  Appeals  on  the  following  day,  April  12,  1978. 
Another  application  for  injunction  was  made  to  the  Supreme 
Court  by  appellants  on  April  13,  1978. 

A  petition  for  writ  of  certiorari  was  filed  with  the  Supreme 
Court  by  appellants  on  April  15,  1978. 
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Petitioner's  application  for  an  injunction  filed  with  Supreme 
Court  on  April  13,  1978  was  denied  on  April  17,  1978. 

On  April  24,  1978,  petitioners  filed  yet  another  application  for 
an  injunction  with  the  U.S.  Supreme  Court. 

The  application  for  an  injunction  was  referred  to  the  Court  by 
the  Chief  Justice  and  was  again  denied  on  May  1,  1978. 

Status. — The  petition  for  certiorari  was  denied  on  May  15,  1978. 
No  further  action  has  been  taken. 

The  memorandum  opinion  of  the  District  Court  and  the  per 
curiam  opinion  of  the  Court  of  Appeals  are  printed  in  full  in  the 
"Decisions"  section  of  this  report  at  261  and  277,  respectively. 

State  of  Idaho  v.  Vance 

No.  75  Original  (United  States  Supreme  Court) 

Brief. — On  October  13,  1977,  the  States  of  Idaho,  Iowa,  Louisiana, 
and  Nebraska,  represented  by  their  Attorneys  General  filed  a 
motion  for  leave  to  file  with  the  United  States  Supreme  Court  a 
complaint  in  an  original  action  in  opposition  to  the  proposed 
Panama  Canal  Treaties.  Named  as  defendants  were  Secretary  of 
State  Vance  and  President  Carter.  On  the  same  day  the  same 
States  plaintiff,  along  with  U.S.  Senators  Jesse  A.  Helms,  James  A. 
McClure,  Strom  Thurmond,  and  Orrin  G.  Hatch;  U.S.  Representa- 
tive Daniel  J.  Flood;  William  R.  Drummond,  a  United  States  citizen 
and  a  resident  of  the  Canal  Zone;  and  Theodore  L.  Sendak,  Attor- 
ney General  of  the  State  of  Indiana,  filed  the  complaint,  which 
seeks  a  judgment  declaring: 

1.  The  Canal,  the  rights  to  use  of  the  Canal  Zone  and  the 
improvements  therein  are  properties  of  the  United  States; 

2.  The  Congress  has  an  exclusive  constitutional  authori- 
ty to  direct  their  disposition;  or 

3.  In  the  event  that  the  Executive  possesses  concurrent 
power  under  the  treaty  clause  to  dispose  of  such  property, 
a  further  declaration  that  such  authority  may  not  be  exer- 
cised (a)  in  contravention  of  existing  legislation,  or  (b)  so  as 
to  deprive  citizens  of  their  Constitutional  and  statutory 
recourse.  [Complaint  at  9.] 

On  September  3,  1977,  plaintiffs  applied  for  a  preliminary  injunc- 
tion. The  application  was  denied  on  September  6,  1977  by  Justice 
Brennan  and  by  Justice  Rehnquist  on  September  7,  1977. 

On  December  23,  1977,  defendants  filed  a  brief  in  opposition  to 
the  motion  for  leave  to  file  a  bill  of  complaint.  Plaintiffs  filed  a 
motion  to  strike  the  brief  in  opposition  or  in  the  alternative  for 
allowance  of  time  to  respond  on  January  3,  1978. 

That  motion  and  the  motion  for  leave  to  file  a  bill  of  complaint 
were  denied  on  January  16,  1978. 

Status. — No  further  action  has  been  taken. 

Curtis  v.  Carter 

A-539  (U.S.  Supreme  Court) 

Brief. — On  December  2,  1977,  Senator  Carl  Curtis,  Senator  S.  I. 
Hayakawa  and  Representatives  Jack  Kemp  and  Robert  Dornan 
filed  this  action  in  the  Federal  District  Court  for  the  District  of 
Columbia  seeking  to  enjoin  the  President  from  turning  over  to  the 
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present  government  of  Hungary  certain  artifacts  of  historic  signifi- 
cance to  the  people  of  Hungary.  The  complaint  alleges  that  legal 
title  to  the  artifacts,  which  includes  the  Crown  of  Saint  Stephen 
(hereinafter  "Crown"),  is  in  the  Government  of  the  United  States. 

The  plaintiffs  assert  that  although  the  President  has  publicly 
stated  his  intention  to  return  the  Crown  to  the  People's  Republic  of 
Hungary,  such  an  action  is  beyond  his  authority.  Their  complaint 
asks  for  an  injunction  against  any  transfer  of  the  Crown  to  the 
People's  Republic  of  Hungary  and  for  a  declaratory  judgment  that 
pursuant  to  Article  IV,  Section  3,  clause  2  of  the  Constitution,  the 
Congress  has  the  "sole  right  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  property  of  the  United 
States."  [Complaint  at  5.] 

On  December  15,  1977,  defendants  moved  to  dismiss,  or  in  the 
alternative  for  summary  judgment. 

On  December  16,  1977,  plaintiffs'  motion  for  a  preliminary  in- 
junction and  for  a  stay  of  the  District  Court's  order  pending  appeal 
were  heard  and  denied.  In  the  memorandum  and  order  denying 
plaintiffs'  motions,  Judge  June  S.  Green  stated  that  plaintiffs  had 
failed  to  meet  the  standards  for  issuance  of  a  preliminary  injunc- 
tion as  set  forth  in  the  controlling  cases  in  the  District  of  Columbia 
circuit.  Judge  Green  also  held  that  plaintiffs  had  failed  to  make  a 
substantial  showing  of  likelihood  of  success  on  the  merits,  noting 
that: 

Plaintiffs'  theories  of  United  States  ownership  of  the  Hun- 
garian Coronation  Regalia,  and  in  particular,  their  latest 
contention  that  it  is  captured  property  of  a  hostile  state, 
have  thus  far  not  been  convincing.  Hence,  the  applicability 
of  Article  IV,  Section  3,  Clause  2  and  Article  II,  Section  2 
of  the  United  States  Constitution  is  highly  questionable.  In 
the  absence  of  any  property  interest,  the  return  of  the 
Regalia  presents  a  nonjusticiable  political  question  involv- 
ing the  conduct  of  our  foreign  relations.  The  Constitution 
places  these  matters  exclusively  in  the  hands  of  the  Execu- 
tive Branch.  [Slip  Opinion  at  2.] 

The  memorandum  also  expressed  doubts  as  to  the  standing  of 
plaintiffs  to  bring  the  action,  and  indicated  that  the  harm  to  other 
parties  and  the  public  interest  outweighed  any  injury  to  plaintiffs 
resulting  from  nonissuance  of  the  injunction. 

On  December  16,  1977,  plaintiffs  filed  a  notice  of  appeal  and 
moved  the  Court  of  Appeals  for  an  injunction  pending  appeal. 

On  December  19,  1977,  a  per  curiam  order  was  filed  in  the  Court 
of  Appeals  affirming  the  order  of  the  District  Court  and  ordering, 
sua  sponte,  that  no  action  be  taken  by  the  executive  department 
with  respect  to  the  Crown  until  noon,  Wednesday,  December  21, 
1977,  in  order  to  afford  the  appellants  the  opportunity  to  apply  to 
the  Supreme  Court  of  the  United  States  for  relief. 

Plaintiffs  applied  to  the  United  States  Supreme  Court  for  injunc- 
tive relief  and  the  petition  was  denied  December  21,  1977. 

Status. — The  application  for  injunctive  relief  was  resubmitted 
and  denied  once  again  by  Mr.  Justice  White  on  January  3,  1978. 
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The  memorandum  and  order  of  the  District  Court  is  printed  in 
full  in  the  "Decisions"  section  of  Court  Proceedings  and  Actions  of 
Vital  Interest  to  the  Congress,  Part  3,  December  31,  1977. 

Dole  v.  Carter 

A-566  (U.S.  Supreme  Court) 

Brief. — Robert  Dole,  a  United  States  Senator  from  Kansas,  filed 
this  complaint  for  declaratory  and  injunctive  relief  in  the  United 
States  District  Court  for  the  District  of  Kansas  on  December  23, 
1977.  The  complaint  named  Jimmy  Carter,  President  of  the  United 
States  as  defendant. 

In  his  complaint,  Senator  Dole  seeks,  inter  alia,  a  declaration  of 
right  declaring  that  the  arrangement  made  by  the  President  to 
return  the  Crown  of  Saint  Stephen  and  associated  regalia  (herein- 
after "Crown  and  regalia")  to  the  Peoples  Republic  of  Hungary  is 
tantamount  to  a  treaty  or  treaty  modification  requiring  the  Advice 
and  Consent  of  the  Senate  pursuant  to  Article  2,  Section  2,  of  the 
Constitution  of  the  United  States.  Senator  Dole  also  seeks  prelimi- 
nary and  permanent  injunctions  restraining  the  President  from 
delivering  the  Crown  and  regalia  to  the  Peoples  Republic  of  Hunga- 
ry and  an  order  of  mandamus  requiring  defendant  to  seek  the 
advice  and  consent  of  the  Senate  before  delivering  the  Crown  and 
regalia  to  the  Peoples  Republic  of  Hungary. 

The  motion  for  a  temporary  restraining  order  was  denied  on  the 
same  day.  A  hearing  on  the  request  for  the  preliminary  injunction 
was  set  for  January  3,  1978. 

On  December  29,  1977,  defendant  moved  to  dismiss  the  com- 
plaint, or  in  the  alternative,  for  summary  judgment.  A  hearing  on 
that  motion  as  well  as  on  the  motion  for  preliminary  injunction 
was  heard  on  the  same  day.  On  the  following  day,  the  motion  for  a 
preliminary  injunction  was  denied,  as  was  plaintiffs  request  for  a 
stay  of  any  order  pending  appeal. 

In  its  memorandum  and  order  denying  the  preliminary  injunc- 
tion the  District  Court  described  the  factual  foundation  for  Senator 
Dole's  assertion  that  the  custody  of  the  Crown  and  regalia  was  in 
the  United  States  pursuant  to  the  1974  Paris  Peace  Treaty  thus: 

The  plaintiffs  argument  is  premised  upon  his  factual 
assertion  that  the  subject  of  custody  of  the  Holy  Crown 
was  by  tacit  agreement  of  the  American  and  Hungarian 
authorities  deliberately  omitted  from  the  text  of  the  Paris 
Peace  Treaty  of  February  10,  1947,  in  order  to  prevent  the 
Soviet  Union — a  co-signer  of  the  Treaty,  then  occupying 
Hungary — from  asserting  any  claim  of  right  to  possession 
thereof.  According  to  the  plaintiff,  the  American  and  Hun- 
garian authorities  not  only  agreed  that  the  Paris  Peace 
Treaty  would  be  silent  on  this  subject;  they  also  tacitly 
agreed  that  (1)  the  United  States  would  retain  custody  of 
the  coronation  regalia  until  such  time  as  Soviet  troops 
were  withdrawn  from  Hungary  in  accord  with  Article  22 
of  the  Paris  Peace  Treaty;  and  (2)  return  of  the  regalia 
would  be  effectuated  only  after  negotiation  of  an  appropri- 
ate treaty  between  the  United  States  and  a  legitimate 
Hungarian  government  at  some  future  date.  The  plaintiff 
contends  that  this  "silent  agreement"  is  an  integral  part  of 
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the  Paris  Peace  Treaty  of  1947  that  cannot  be  varied  or 
modified  without  the  making  of  another  formal  treaty  rati- 
fied by  the  Senate.  In  the  alternative,  he  claims  that  any 
agreement  to  return  the  coronation  regalia  to  Hungary  in 
and  of  itself  constitutes  a  new  bilateral  treaty  for  which 
the  President  must  seek  Senate  approval.  Therefore,  the 
President's  unilateral  undertaking  to  return  said  regalia, 
evidenced  by  the  December  13,  1977,  exchange  of  letters,  is 
said  to  be  ultra  vires  and  beyond  the  scope  of  his  lawful 
constitutional  authority.  [Slip  Opinion  at  3-4.] 

In  denying  the  preliminary  injunction,  Judge  O'Connor  noted 
that  there  was  no  indication  that  either  the  Hungarian  officials 
who  approved  the  1947  Paris  Peace  Treaty,  or  President  Truman, 
or  the  United  States  Senators  who  voted  in  favor  of  ratification  of 
the  treaty  were  aware  of  any  "silent  agreement  by  tacit  omission". 
Moreover,  the  contention  that  such  a  "silent  agreement"  could  rise 
to  the  level  of  a  formal  treaty  modifiable  only  by  another  formal 
treaty  ratified  by  the  Senate  was  rejected.  Similarly  rejected  was 
plaintiffs  contention  that  the  agreement  to  return  the  Crown  and 
regalia  in  and  of  itself  constituted  a  new  treaty  which  must  be 
ratified  by  the  Senate.  In  this  connection  the  memorandum  and 
order  stated: 

The  President's  agreement  here  involves  no  substantial 
ongoing  commitment  on  the  part  of  the  United  States, 
exposes  the  United  States  to  no  appreciable  discernible 
risks,  and  contemplates  American  action  of  an  extremely 
limited  duration  in  time.  The  plaintiff  presented  no  evi- 
dence that  agreements  of  the  kind  in  question  here  are 
traditionally  concluded  only  by  treaty,  either  as  a  matter 
of  American  custom  or  as  a  matter  of  international  law. 
Indeed,  while  the  court  has  not  exhaustively  examined  all 
possibly  pertinent  treaties,  the  court  can  hardly  imagine 
that  any  such  examination  would  lend  support  to  the 
plaintiffs  position.  Finally,  the  agreement  here  encom- 
passes no  substantial  reciprocal  commitments  by  the  Hun- 
garian government.  As  a  matter  of  law,  the  court  is  there- 
fore persuaded  that  the  President's  agreement  to  return 
the  Hungarian  coronation  regalia  is  not  a  commitment 
requiring  the  advice  and  consent  of  the  Senate  under  Arti- 
cle II,  Section  2,  of  the  Constitution.  [Slip  Opinion  at  9-10.] 

Senator  Dole  has  demonstrated  no  reasonable  probability  of  ulti- 
mate success  on  the  merits  of  his  claim,  Judge  O'Connor  concluded, 
and  therefore  the  application  for  preliminary  injunction  must  be 
denied.  It  was  emphasized  that  the  decision  was  rendered  solely  on 
grounds  of  the  preliminary  injunction  question  and  that  plaintiffs 
standing  to  bring  the  action  and  the  subject  matter  jurisdiction  of 
the  court  were  assumed,  but  not  decided.  Consideration  of  those 
latter  questions,  as  well  as  consideration  of  defendant's  motions  to 
dismiss  or,  in  the  alternative,  for  summary  judgment  were  held  to 
be  necessary  only  if  the  case  proceeds  beyond  the  preliminary 
injunction  stage. 

Senator  Dole  appealed  the  order  of  the  District  Court  on  the 
same  day  it  was  issued,  December  30,  1977,  and  asked  the  Court  of 
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Appeals  for  an  injunction  pending  appeal  and  for  expedited  consid- 
eration of  the  appeal. 

The  appeal  was  argued  on  December  31,  1977,  before  a  three- 
judge  panel  of  the  United  States  Court  of  Appeals  for  the  Tenth 
Circuit.  In  a  per  curiam  opinion  issued  on  the  same  day,  the  motion 
for  an  injunction  pending  appeal  was  denied.  In  the  opinion,  the 
court  stated  that  no  justiciable  controversy  which  would  be  within 
the  court's  jurisdiction  under  Article  III,  Section  2,  clause  1  of  the 
Constitution  was  presented  by  this  action.  Relying  on  the  holding 
of  the  U.S.  Supreme  Court  in  Baker  v.  Carr,  369  U.S.  186,  the  Court 
characterized  the  case  at  bar  as  a  controversy  not  susceptible  to 
judicial  resolution.  The  Court  also  stated  that  no  violation  of  the 
Paris  Peace  Treaty  was  shown  by  the  record  presented.  The  Court 
further  stated  that  it  assumed  that  the  assurance  of  defense  coun- 
sel that  the  Crown  would  be  retained  by  the  President  until  the 
motion  for  a  preliminary  injunction  could  be  heard  would  extend  to 
permit  consideration  by  the  Supreme  Court,  or  a  Justice  thereof,  of 
the  order  denying  an  injunction  pending  appeal. 

Status. — Senator  Dole  applied  to  the  U.S.  Supreme  Court  for 
emergency  relief.  The  application  was  denied  by  Mr.  Justice  White 
on  January  3,  1978. 

The  complete  texts  of  the  decisions  of  the  District  Court  and  the 
Court  of  Appeals  are  printed  in  the  "Decisions"  section  of  Court 
Proceedings  and  Actions  of  Vital  Interest  to  the  Congress,  Part  3, 
December  31,  1977. 


V.  Officers,  Employees,  and  Agents  of  the  Congress 

Socialist  Workers  1974  National  Campaign  Committee  v.  Henshaw 
(formerly  Jennings) 

Civil  Action  No.  74-1338  (D.D.C.) 

Brief.— On  September  10,  1974,  the  Socialist  Workers  1974  Na- 
tional Campaign  Committee,  other  State  and  local  Socialist  Work- 
ers Party  Organizations  and  individual  members  of  the  Socialist 
Workers  Party  filed  suit  in  the  U.S.  District  Court  for  the  District 
of  Columbia,  asking  the  court  to  declare  unconstitutional  portions 
of  the  Federal  Elections  Campaign  Act  of  1971  (hereinafter 
"FECA"). 

Named  as  defendants  in  the  case  were  the  Clerk  of  the  House, 
the  Secretary  of  the  Senate  and  the  Comptroller  General  of  the 
United  States,  each  of  whom  is  designated  as  a  "supervisory  offi- 
cer" with  whom  statements  and  reports  required  under  the  FECA 
are  to  be  filed. 

The  plaintiffs  allege,  inter  alia,  that  the  provisions  of  the  FECA 
requiring  the  disclosure  of  the  identities  of  party  members,  contrib- 
utors, and  others  who  support  "lawful,  though  controversial  politi- 
cal activities,"  deprive  them  of  their  freedom  of  association  rights 
under  the  First  Amendment.  Plaintiffs  also  assert  that  the  report- 
ing and  disclosure  requirements  "deprive  the  plaintiffs  and  their 
supporters  of  the  right  to  associational  privacy  and  to  political 
anonymity  under  the  First,  Fourth,  and  Ninth  Amendments  to  the 
Constitution.  *  *  *  " 

On  October  2,  1974,  Common  Cause  moved  to  intervene  as  a 
defendant.  On  October  10,  1974,  the  motion  to  intervene  was  grant- 
ed and  plaintiffs'  motion  for  a  three-judge  Federal  District  Court  to 
rule  on  the  constitutionality  of  the  law  was  denied.  The  denial  was 
appealed,  but  on  December  12,  1975,  while  the  appeal  was  before 
the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  Circuit,  the 
District  Court  granted  plaintiffs'  motion  for  the  three-judge  court, 
so  the  appeal  was  dismissed. 

Plaintiffs  sent  interrogatories  to  and  requested  the  production  of 
documents  from:  W.  Pat  Jennings  and  his  successor  Edmund  L. 
Henshaw  as  Clerks  of  the  House  of  Representatives;  Francis  R. 
Valeo  as  Secretary  of  the  Senate;  and  Elmer  B.  Staats  as  Comptrol- 
ler General  of  the  United  States.  The  House  passed  H.  Res.  863  on 
November  13,  1975,  authorizing  the  Clerk  to  answer  the  interroga- 
tories and  to  provide  copies  of  notifications  of  noncompliance  or 
apparent  violations  sent  by  the  Clerk  to  campaign  organizations 
affiliated  with  the  Socialist  Workers  Party  from  January  1,  1975,  to 
the  date  of  the  resolution,  if  the  court  determined  that  such  docu- 
ments were  material  and  relevant.  The  court  so  determined  on 
November  19,  1975. 

A  second  set  of  interrogatories  and  requests  for  the  production  of 
documents  relating  to  the  Socialist  Workers  Party  was  received  by 
each  of  the  defendants  on  March  8,  1976.  The  House  passed  H.  Res. 

(ill) 
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1122  on  March  31,  1976,  which  had  provisions  similar  to  those  of  H. 
Res.  863,  allowing  the  Clerk  to  provide  the  court  with  copies  of  all 
"nonpublic"  records  or  documents  maintained  by  his  office  relating 
to  plaintiffs  or  to  any  previous  Socialist  Workers  Party  committee, 
candidate  or  official  which  were  requested  in  the  subpoena  duces 
tecum  and  were  found  by  the  court  to  be  material  and  relevant. 

On  July  23,  1976,  plaintiffs  filed  a  first  supplemental  and  amend- 
ed complaint  for  declaratory  relief,  adding  several  State  Socialist 
Workers  Parties  as  plaintiffs  and  adding  the  Federal  Election  Com- 
mission (hereinafter  "FEC")  and  Attorney  General  Edward  Levi  as 
defendants.  The  FEC  was  added  because  it  is  charged  by  the  1976 
amendments  (hereinafter  "Amendments")  to  the  FECA  with  moni- 
toring and  enforcing  the  recordkeeping  and  disclosure  provisions  of 
the  FECA  and  the  Amendments,  and  Attorney  General  Levi  was 
added  because  he  is  charged  with  enforcing  the  FECA's  criminal 
sanctions.  The  amended  complaint  states  that  under  the  Amend- 
ments the  plaintiffs  must  maintain  records  of  all  contributors  of 
$100  or  more  and  identify  them  to  the  FEC,  and  that  plaintiffs 
have  not  identified  them  on  unnamed  constitutional  grounds.  It 
states  that  recent  information  concerning  Government  harassment 
and  surveillance  of  persons  associated  with  the  Socialist  Workers 
Party  shows  further  proof  that  disclosure  of  these  contributors 
would  deter  and  intimidate  persons  from  associating  with,  contrib- 
uting to,  and  supporting  the  plaintiffs  and  their  candidates.  It  asks 
the  court  to  declare  2  U.S.C.  §§  432  (b),  (c),  and  (d),  and  438(a)(8)  and 
434(b)(l)-(8)  unconstitutional  on  their  face  as  applied  to  plaintiffs 
and  to  contributions  and  expenditures  on  behalf  of  their  then- 
Presidential  candidate  Peter  Camejo,  and  to  preliminarily  and  per- 
manently enjoin  their  enforcement  as  to  plaintiffs  and  as  to  candi- 
date Camejo. 

On  August  31,  1976,  the  Clerk  of  the  House,  the  Secretary  of  the 
Senate,  and  the  Comptroller  General  moved  for  dismissal.  These 
defendants  asserted  that  as  a  result  of  the  FECA  Amendments  of 
1974,  the  duties  they  originally  had  under  the  FECA  had  been 
transferred  to  the  FEC  which  under  the  1974  and  1976  Amend- 
ments has  the  responsibility  to  enforce  and  administer  the  disclo- 
sure provisions  challenged  by  the  plaintiffs. 

On  September  29,  1976,  the  FEC  filed  its  motion  to  dismiss.  In 
support  of  its  motion  the  FEC  noted  that  it,  not  the  courts,  has 
exclusive  primary  jurisdiction  over  enforcement  of  the  FECA.  Addi- 
tionally, the  FEC  asserted  that  the  issues  raised  by  the  plaintiffs' 
complaint  are  all  within  its  exclusive  primary  jurisdiction,  and 
that  the  court  "should  remit  the  plaintiffs  to  the  processes  estab- 
lished by  law  for  enforcement  of  the  statutes."  [Points  and  Authori- 
ties in  Support  of  Defendant  Federal  Election  Commission's  Motion 
to  Dismiss  the  Action  for  Lack  of  Jurisdiction,  at  9.] 

On  October  21,  1976,  Attorney  General  Levi  filed  a  motion  to 
dismiss,  asserting  that  the  plaintiffs'  amended  complaint  failed  to 
set  forth  a  justiciable  case  or  controversy  between  the  plaintiffs 
and  the  Attorney  General.  The  Attorney  General  noted  that  the 
plaintiffs  had  failed  to  allege  that  the  Attorney  General  had  either 
enforced  or  threatened  to  enforce  against  them  the  criminal  provi- 
sions of  the  FECA  and  its  amendments.  The  Attorney  General  also 
asserted  that  the  causes  of  action  alleged  by  the  plaintiffs  were 
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directed  at  actions  taken  by  officials  other  than  the  Attorney  Gen- 
eral. 

On  October  21,  1976  and  November  4,  1976,  Common  Cause  filed 
memoranda  in  opposition  to  the  motions  to  dismiss  made  by  the 
FEC  and  the  Attorney  General. 

The  court,  on  January  17,  1977,  granted  the  motions  to  dismiss 
filed  by  the  Clerk  of  the  House,  the  Secretary  of  the  Senate,  the 
Comptroller  General,  and  the  Attorney  General.  As  to  the  Federal 
Election  Commission,  the  court  denied  its  motion  to  dismiss.  How- 
ever, the  action  was  remanded  by  the  court  to  the  FEC  "to  develop 
a  full  factual  record  and  make  specific  findings  of  fact  concerning 
the  present  nature  and  extent  of  any  harassment  suffered  by  plain- 
tiffs as  a  result  of  the  disclosure  provisions,  including  'economic 
reprisal,  loss  of  employment,  threat  of  physical  coercion,  and  other 
manifestations  of  public  hostility.'  [Order,  Socialist  Workers  v. 
Jennings,  Civil  Action  No.  74-1338  (D.D.C.  1977);  Slip  Opinion  at  3.] 
The  FEC  was  given  6  months  to  complete  the  factual  record  and 
make  findings  of  fact,  which  then  are  to  be  reported  to  the  court. 

Additionally,  the  court  ordered  that  as  to  the  defendants  who 
had  been  dismissed,  plaintiffs  were  to  be  allowed  to  pursue  and 
complete  discovery  against  those  individuals  as  if  they  had  re- 
mained parties  to  the  action. 

On  March  15,  1977,  plaintiffs  filed  a  motion  for  clarification  of 
the  order  of  January  17,  1977,  which  motion  was  granted  on  April 
19,  1977.  In  the  order  granting  the  motion  for  clarification,  the 
court  reaffirmed  in  all  respects  its  order  of  January  17,  1977,  and 
ordered  that  pursuant  thereto,  the  defendant  FEC  is  not  authorized 
to  proceed  pursuant  to  2  U.S.C.  §  437(g)  nor  to  make  any  represen- 
tation or  determination  that  the  FEC  has  "reason  to  believe"  that 
plaintiffs  have  violated  the  challenged  provision  of  the  FECA,  as 
amended. 

On  May  19,  1977,  defendants  filed  a  notice  of  appeal  with  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia  Circuit. 

On  November  4,  1977,  a  Clerk's  order  was  filed  deferring,  until  a 
hearing  on  the  merits,  appellant's  motion  for  a  stay  pending  the 
outcome  of  the  appeal. 

The  appeal  was  argued  on  December  6,  1977,  and  was  dismissed 
on  December  13,  1977,  by  a  per  curiam  opinion  of  the  Court  of 
Appeals.  In  its  opinion,  the  Appeals  Court  declared  that  the  order 
of  April  19,  1977  clarifying  the  order  of  January  18,  1977,  was 
clearly  not  a  preliminary  injunction,  in  the  context  of  the  special 
circumstances  and  procedures  of  this  particular  suit,  and  therefore 
the  court  was  without  jurisdiction  to  review  it.  The  court  further 
noted  that: 

The  District  Court  obviously  was  aware  of  the  necessity  in 
appropriate  cases  to  provide  anticipatory  judicial  relief 
against  prosecutions  threatening  sensitive  First  Amend- 
ment Freedoms.  The  District  Court's  order  of  January  17th 
was  in  the  nature  of  an  instruction  to  a  master  to  prepare 
a  record  and  findings,  which  order  is  not  appealable. 
Teamsters  Local  Unions  745,  etc.  v.  Braswell  Motor  Freight 
Lines,  Inc.,  428  F.2d  1371,  1373  (5th  Cir.  1970),  cert,  denied, 
401  U.S.  937  (1971).  We  fail  to  see  how  a  second  order, 
clarifying  which  procedures  the  FEC  should  use,  or  not 
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use,  in  complying  with  the  order  to  prepare  a  record,  could 
be  any  more  of  an  appealable  injunctive  restraint  than  the 
first  order.  [Slip  Opinion  at  3.]  [Footnote  omitted.] 

On  April  17,  1978,  the  F.E.C.  filed  its  findings  of  facts  pursuant 
to  the  January  17,  1977  order  of  the  District  Court. 

Status. — The  case  is  pending  before  the  District  Court. 

The  complete  opinion  of  the  Court  of  Appeals  is  printed  in  the 
"Decisions"  section  of  Court  Proceedings  and  Actions  of  Vital  Inter- 
est to  the  Congress,  Part  3,  December  31,  1977. 

The  complete  order  of  the  District  Court  is  printed  in  the  "Deci- 
sions" section  of  Court  Proceedings  and  Actions  of  Vital  Interest  to 
the  Congress,  Part  1,  April  15,  1977. 

United  States  v.  McPherson 

Civil  Action  No.  77-0510  (D.D.C.) 

Brief. — This  action  was  filed  by  the  Justice  Department  on 
March  22,  1977,  against  Michael  C.  McPherson  and  his  wife,  Patri- 
cia Sanderson  McPherson. 

The  complaint  states  that  from  January  3,  1969  to  December  15, 
1975,  Mr.  McPherson  was  the  Administrative  Assistant  to  Con- 
gressman William  L.  Clay  and  that  in  that  capacity  he  was  author- 
ized to  designate  and  supervise  persons  on  Representative  Clay's 
staff.  Such  staff  members  were  paid  by  the  House  Finance  Office, 
out  of  the  House  contingent  fund,  by  checks  drawn  on  the  U.S. 
Treasury.  During  the  times  relevant  to  this  action  Mr.  McPherson 
had  designated  to  be  placed  on  the  payroll  Mrs.  McPherson's  sister, 
Loretta  V.  Sanderson.  (William  McPherson  and  Patricia  Sanderson 
were  not  married  at  the  time  Loretta  Sanderson  was  placed  on 
Representative  Clay's  payroll.)  From  December  1972  to  October 
1974,  checks  totaling  approximately  $44,100,  less  deductions  were 
made  payable  to  Loretta  V.  Sanderson.  The  complaint  asserts  that 
during  that  time  Loretta  V.  Sanderson  did  not  work  in  the  offices 
of  Congressman  Clay,  but  was  a  full-time  school  teacher,  working 
and  residing  in  Los  Angeles,  Calif.  It  also  states  that  she  did  not 
receive  or  endorse  the  checks  made  out  to  her.  Instead,  they  were 
deposited  in  accounts  controlled  by  the  defendants  or  otherwise 
negotiated  (with  the  forged  or  purported  signature  of  Loretta  V. 
Sanderson)  at  defendants'  direction,  for  their  use  and  benefit. 

The  first  cause  of  action  brought  under  28  U.S.C.  §  1345,  states 
that  this  money  was  paid  to  the  defendants  by  plaintiff  in  the 
mistaken  belief  that  it  was  disbursing  salary  checks  to  an  eligible 
employee,  and  seeks  approximately  $44,100  in  damages.  The  second 
cause  of  action  alleges  that  the  defendants  were  unjustly  enriched 
by  Mr.  McPherson's  violations  of  the  fiduciary  duty  he  owed  to  the 
plaintiff,  and  asks  $44,100  less  deductions,  in  damages.  The  third 
cause  of  action  asserts  that  plaintiff  did  not  receive  the  honest,  full, 
faithful,  and  unencumbered  services  of  its  agent,  Michael  McPher- 
son, who  breached  his  fiduciary  duty  and  violated  the  confidence, 
authority  and  public  trust  reposed  in  him  by  plaintiff.  It  asks  the 
court  to  impose  a  constructive  trust  upon  defendants'  assets  and 
property,  or  a  trust  ex  maleficio  upon  all  earnings,  income,  profits, 
and  benefits  of  the  alleged  conduct,  totaling  $44,100,  and  the  pro- 
ceeds, however  held,  concealed,  or  disbursed,  all  for  the  use  and 
benefit  of  the  plaintiff  as  beneficiary.  The  fourth  cause  of  action  is 
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brought  under  the  False  Claims  Act  (31  U.S.C.  §§  231-235).  It  as- 
serts that  the  submission  of  the  Payroll  Authorization  Form,  desig- 
nating Loretta  V.  Sanderson  as  a  "clerk-hire,"  to  the  Finance 
Office  was  pursuant  to  a  scheme  to  defraud  the  plaintiff,  and  that 
the  defendants  knew  the  vouchers  submitted  were  false,  fictitious 
or  fraudulent,  and  that  the  defendants  deposited  in  their  own  bank 
accounts  or  otherwise  negotiated  these  checks  with  the  forged  or 
purported  endorsement  of  Loretta  V.  Sanderson  on  them,  thereby 
causing  the  submission  of  false  claims  upon  or  against  the  United 
States.  It  asks  for  double  its  damages  of  $44,100  and  for  the  statuto- 
ry forfeiture  of  $2,000  for  each  violation  of  the  False  Claims  Act. 

On  June  28,  1977,  the  Government  requested  an  entry  of  default 
against  the  McPhersons  for  their  failure  to  appear,  plead  or  other- 
wise defend  the  suit,  the  time  for  doing  so  having  expired  on  April 
25,  1977. 

On  the  same  day,  the  Clerk  of  the  U.S.  District  Court  for  the 
District  of  Columbia  signed  a  notice  of  default  against  the  McPher- 
sons. 

On  July  26,  1977,  a  judgment  by  default  for  the  Government  was 
entered  by  the  court. 

Defendants  asked  the  District  Court,  on  November  2,  1977,  to  set 
aside  the  default  judgment. 

The  Government  filed  its  opposition  to  the  motion  to  set  aside 
the  default  judgment  on  April  14, 1978. 

A  notice  of  partial  satisfaction  of  the  judgment  was  filed  by  the 
Government  on  May  5,  1978. 

On  May  9,  1978,  a  settlement  agreement  was  filed  with  the 
court,  and  an  order  was  issued  approving  the  settlement  agree- 
ment and  dismissing  with  prejudice  the  defendant's  motion  to  set 
aside  the  prior  judgment. 

Status. — No  further  action  has  been  taken. 

Note:  This  action  arises  out  of  the  same  set  of  facts  as  United 
States  v.  McPherson,  Criminal  Action  No.  76-136  (D.D.C.).  For  a 
brief  of  that  case,  see  the  report  of  Court  Proceedings  and  Actions 
of  Vital  Interest  to  the  Congress,  December  1976. 

Cervase  v.  Architect  of  the  Capitol 

No.  77-1149  (Third  Cir.) 

Brief. — This  action  was  filed  on  June  17,  1976,  by  John  Cervase, 
"a  citizen  and  a  taxpayer  of  the  United  States  and  New  Jersey", 
against  the  Architect  of  the  Capitol  and  the  Congressional  Black 
Caucus,  Inc.  The  plaintiff  states  that  the  Architect  of  the  Capitol 
(hereinafter  "Architect")  controls  and  supervises  the  House  Office 
Buildings;  that  the  Congressional  Black  Caucus,  Inc.  (hereinafter 
"CBC")  is  a  private  nonprofit  corporation  organized  in  1971  to 
promote  the  interests  of  black  citizens,  and  that:  (1)  it  selects  its 
members  on  the  basis  of  race,  (2)  all  of  its  current  members  are 
black  Members  of  Congress,  (3)  it  is  a  tax  exempt  organization,  (4) 
it  has  not  been  issued  a  nonprofit  mailing  permit,  and  (5)  it  has  its 
permanent  office  and  headquarters  in  House  Office  Building  Annex 
No.  1. 

Mr.  Cervase  further  alleges  that  the  CBC  has  unlawfully  occu- 
pied the  office  space  and  unlawfully  used  U.S.  Government  furni- 
ture, and  utility,  security,  maintenance,  repair,  communications 
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and  other  services,  and  that  in  addition  CBC  has  not  reimbursed 
the  U.S.  Government  for  the  costs  of  the  office,  goods,  and  services 
used.  He  charges  that  the  Architect  owes  him  and  the  public  at 
large  the  duty  to  initiate  legal  proceedings  to  evict  the  CBC  and 
collect  damages  from  them  for  their  unlawful  use  of  office,  goods 
and  services,  that  the  Architect  has  breached  his  duty  by  not 
taking  these  actions,  and  that  this  breach  of  duty  has  injured  him 
and  the  public  at  large  "by  permitting  (a)  a  private  organization  to 
use  public  offices,  goods  and  services  for  private  purposes,  (b)  invi- 
dious racial  discrimination  on  public  property,  and  (c)  public  money 
to  be  spent  for  private  purposes."  The  complaint  prays  for:  (1)  a 
declaratory  judgment  that  the  CBC  has  unlawfully  occupied  its 
office  space  and  used  U.S.  Government  goods  and  services,  and  that 
the  CBC  unlawfully  selects  its  members  on  the  basis  of  race;  (2)  a 
mandamus  directing  the  Architect  to  initiate  legal  proceedings  to 
evict  the  CBC  from  its  office  and  to  collect  damages  from  them  for 
their  unlawful  use  of  office,  goods  and  services,  and  to  initiate  legal 
proceedings  to  evict  the  CBC  from  any  public  building  within  the 
Architect's  jurisdiction  if  the  CBC  is  selecting  its  members  on  the 
basis  of  race;  (3)  an  order  directing  the  defendants  to  pay  plaintiffs 
costs;  and  (4)  such  other  relief  as  the  court  may  deem  just  and 
proper. 

On  December  16,  1976,  the  court  dismissed  the  action  in  a  brief 
order.  [Cervase  v.  Architect  of  the  Capitol,  Civil  Action  No.  76-1164 
(D.N.J.  Dec.  16,  1976).] 

Plaintiff  filed  a  notice  of  appeal  on  December  27,  1976. 

On  October  11,  1977,  a  judgment  order  affirming  the  judgment  of 
the  District  Court,  and  taxing  costs  against  appellant  Cervase  was 
filed. 

Status. — The  time  for  appeal  has  expired. 

United  States  v.  Elko 

Criminal  Action  No.  CR  77-739-ALS  (CD.  Calif.) 

and, 

Brislin  v.   United  States 

No.  78-1558  (Ninth  Cir.) 

Brief. — On  June  9,  1977,  an  indictment  was  filed  in  the  United 
States  District  Court  for  the  Central  District  of  California  charging 
Stephen  B.  Elko  and  Patricia  Brislin  with  the  following  offenses: 
Conspiracy  (18  U.S.C.  §  371);  perjury  (18  U.S.C.  §  1623);  subornation 
of  perjury  (18  U.S.C.  §  1622);  obstruction  of  justice  (18  U.S.C. 
§§  1503;  1510);  and  aiding  and  abetting  interstate  travel  to  commit 
bribery,  (18  U.S.C.  §  2).  Additionally,  Elko  was  charged  with  inter- 
state travel  to  commit  bribery  (18  U.S.C.  §  1952). 

The  indictment  charged  that  Mr.  Elko,  while  serving  as  Adminis- 
trative Assistant  for  Representative  Daniel  J.  Flood,  conspired  with 
Miss  Brislin  and  unindicted  co-conspirators  William  Fred  Peters 
and  others  to  accept  bribes  and  did  accept  bribes  in  exchange  for 
using  Mr.  Elko's  position  as  Representative  Flood's  Administrative 
Assistant  to  attempt  to  secure  accreditation  and  extensions  of  eligi- 
bility for  five  unaccredited  trade  schools  located  in  Los  Angeles  to 
participate  in  various  Federal  financial  aid  programs.  The  schools 
are  owned  by  Automation  Institute  of  Los  Angeles,  a  corporation  of 
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which  Mr.  Peters  was  president.  The  indictment  further  charged 
that  the  defendants  and  the  co-conspirators  committed  various 
overt  acts  in  furtherance  of  the  conspiracy,  including  giving  false 
testimony  before  a  Federal  grand  jury  in  Los  Angeles. 

On  June  20,  1977,  defendants  entered  pleas  of  not  guilty. 

On  August  1,  1977,  defendants'  motion  to  dismiss  the  indictment 
was  denied. 

On  September  27,  1977,  a  trial  by  jury  was  begun.  At  that  time, 
count  seven  of  the  indictment,  which  charged  defendants  with 
procuring  Deryl  Fleming  to  commit  perjury  before  a  Federal  grand 
jury,  in  violation  of  18  U.S.C.  §  1622  was  dismissed  and  paragraph 
la  of  count  four,  which  also  related  to  procuring  and  committing 
perjury  before  the  same  grand  jury,  in  violation  of  18  U.S.C.  §  1503 
was  stricken  on  motion  of  the  Government. 

On  October  19,  1977,  defendants  were  found  guilty  on  all  remain- 
ing counts. 

On  November  10,  1977,  defendants'  motion  for  a  judgment  of 
acquittal  or  a  new  trial  was  denied. 

The  defendants  were  sentenced  on  January  9,  1978.  Defendant 
Elko  was  sentenced  to  3  years  on  each  of  counts  one  through  five, 
to  run  concurrently,  for  a  total  of  3  years.  Defendant  Brislin  was 
sentenced  to  1  year  on  each  of  counts  one,  three,  four  and  six  to 
run  concurrently  for  a  total  of  1  year. 

Status. — Defendants  filed  motions  for  reduction  of  sentence  on 
February  22,  1978.  On  March  6,  1978,  defendant  Brislin's  motion 
for  reduction  of  sentence  was  denied.  Defendant  Elko's  motion 
was  stayed  for  study  for  possible  modification. 

Defendant  Brislin  filed  a  notice  of  appeal  on  March  16,  1978. 

Doe  v.  McMillan 

No.  77-1027  (U.S.  Supreme  Court) 

Brief. — Plaintiffs,  parents  of  certain  pupils  at  a  junior  high 
school  in  the  District  of  Columbia,  filed  this  action  in  the  U.S. 
District  Court  for  the  District  of  Columbia  against  the  then-Chair- 
man of  the  House  District  Committee,  members  of  the  committee, 
some  committee  staff,  the  Superintendent  of  Documents,  the  Public 
Printer,  and  various  officials  of  the  public  school  system  of  the 
District. 

The  complaint  alleged  that  a  report  issued  by  the  committee 
entitled  "Investigation  and  Study  of  the  Public  School  System  of 
the  District  of  Columbia,"  [H.  Rept.  91-1681  (1970)],  contained  cer- 
tain derogatory  information  regarding  named  students — specifical- 
ly, attendance  lists,  disciplinary  letters  and  memoranda,  test 
papers  and  other  school  documents — and  asked  for  declaratory  and 
injunctive  relief  and  damages. 

The  District  Court  denied  plaintiffs'  motion  for  a  temporary  re- 
straining order  and  dismissed  the  complaint.  In  a  motion  before 
the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  circuit, 
plaintiffs  then  sought  summary  reversal  of  the  dismissal,  or,  in  the 
alternative,  an  injunction  against  the  printing  and  distribution  of 
the  report  pending  action  on  the  appeal.  Motions  for  summary 
affirmance  of  the  dismissal  were  filed  by  defendants. 


118 

An  order  was  issued  by  the  Court  of  Appeals  enjoining  all  de- 
fendants, except  the  members  of  the  House  District  Committee, 
from  the  further  printing  and  distribution  of  the  report — unless 
the  offending  matter  was  deleted — in  order  to  preserve  the  status 
of  the  parties  until  the  case  could  be  heard  by  the  court  on  the 
merits. 

In  a  subsequent  action,  the  court  denied  the  motions  for  sum- 
mary affirmance  and  reversal  of  the  District  Court  dismissal  of  the 
complaint  and  modified  its  earlier  order  to  permit  distribution  of 
the  report — excluding  only  the  student  test  papers  and  disciplinary 
correspondence — again,  until  the  case  could  be  heard  on  the  merits. 

A  motion  was  then  filed  on  behalf  of  Representatives  Brock 
Adams,  Charles  C.  Diggs,  Jr.,  Donald  M.  Fraser,  Gilbert  Gude,  and 
Andrew  Jacobs,  Jr. — all  then  members  of  the  committee — to  sever 
them  as  defendants  and  dismiss  their  appeal.  This  motion  was 
granted  upon  their  stipulation  that  they  opposed  distribution  of  the 
report — so  long  as  the  students  were  identified — and  that  they 
would  have  voted  against  publication  of  the  report  in  its  present 
form,  had  they  been  afforded  the  opportunity  to  do  so  in  commit- 
tee. 

Arguments  on  the  merits  were  heard  by  the  Court  of  Appeals  in 
June  1971,  and  the  dismissal  of  the  action  was  affirmed  by  that 
court  in  a  2  to  1  decision  on  January  20,  1972. 

Judge  George  E.  MacKinnon,  in  his  majority  opinion  for  the 
court,  held  the  dismissal  of  the  action,  as  to  the  Federal  legislative 
employees — in  which  category  he  included  the  members  and  em- 
ployees of  the  committee  named  as  defendants  and  the  Superin- 
tendent of  Documents  and  Public  Printer — to  be  proper  due  to 
their  legislative  immunity  under  the  provisions  of  Article  I,  Section 
6  of  the  Constitution.  This  section,  the  well-known  Speech  or 
Debate  clause,  provides  that  "for  any  Speech  or  Debate  in  either 
House,  they  [the  Senators  and  Representatives]  shall  not  be  ques- 
tioned in  any  other  Place." 

Judge  MacKinnon  stated: 

The  Speech  or  Debate  Clause  not  only  provides  a  defense 
on  the  merits,  but  it  generally  protects  a  legislator  from 
the  annoyance  of  having  to  devote  his  time  and  efforts  to 
defending  himself  in  court.  *  *  *  The  only  question  which 
a  trial  court  should  consider  is  'whether  from  the  plead- 
ings it  appears  that  the  [legislators]  were  acting  in  the 
sphere  of  legitimate  legislative  activity.'  *  *  *  Since  we 
believe  that  the  activities  of  the  defendant-members  of  the 
Committee  *  *  *  'may  fairly  be  deemed  within  [the  Com- 
mittee's] province,'  it  is  clear  that  the  District  Court  prop- 
erly dismissed  the  suit  as  to  them. 


'Our  function,  at  this  point,  is  *  *  *  not  to  pass  judg- 
ment upon  the  general  wisdom  or  efficacy  of  the  activities 
of  this  Committee  in  a  vexing  and  complicated 
field.'  *  *  *  It  was  merely  to  determine  whether  the  de- 
fendant-legislators were  acting  within  the  sphere  of  their 
legitimate  activity  when  they  collected  the  information  in 
question  and  issued  the  House  Committee  Report  in  its 
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present  form.  Since  it  is  readily  apparent  that  their  ac- 
tions were  within  the  discretionary  area  of  their  constitu- 
tional authority,  the  defendant-Representatives  are  abso- 
lutely protected  by  the  Speech  or  Debate  Clause.  [Doe  v. 
McMillan,  459  F.2d  1304,  1312-14  (D.C.  Cir.  1972)  (citations 
and  footnotes  omitted).] 
With  specific  reference  to  the  legislative  branch  defendants, 
other  than  Members  of  Congress,  Judge  MacKinnon  continued: 

The   legislative   immunity  provided  by  the   Speech   or 
Debate  Clause  is  not  limited  to  Congressmen,  although  the 
doctrine's  protection  is  less  absolute  *  *  *  when  applied 
to  officers  or  employees  of  a  legislative  body,  rather  than 
to  legislators  themselves.  *  *  *  Therefore,  when  congres- 
sional employees  or  officers  are  acting  pursuant  to  valid 
legislative  authorization,  in  furtherance  of  a  proper  legis- 
lative purpose,  they  also  come  within  the  scope  of  the 
Speech  or  Debate  Clause  protection.  [459  F.2d  at  1314.] 
The   other   defendants — officials   and   employees   of  the   public 
school  system  of  the  District — were  held  to  be  immune  from  liabili- 
ty under  the  judicially  created  doctrine  of  official  immunity,  as 
defined  by  the  Supreme  Court  in  Barr  v.  Matteo,  360  U.S.  564 
(1959).  In  that  decision,  the  Court  stated  that: 

*  *  *  officials  of  government  should  be  free  to  exercise 
their  duties  unembarrassed  by  the  fear  of  damage  suits  in 
respect  of  acts  done  in  the  course  of  those  duties — suits 
which  would  consume  time  and  energies  which  would  oth- 
erwise be  devoted  to  governmental  service  and  the  threat 
of  which  might  appreciably  inhibit  the  fearless,  vigorous 
and  effective  administration  of  policies  of  government. 
[Barr  v.  Matteo,  360  U.S.  564,  569  (1959).] 

The  court  included  the  employees  of  the  legislative  branch  in 
this  immunity  for  Government  officials,  affording  them  this  protec- 
tion in  addition  to  the  Speech  or  Debate  clause  immunity. 

Judge  MacKinnon  noted,  further,  that  the  action  of  the  District 
Court  was  proper  on  the  basis  of  the  constititional  doctrine  of 
separation  of  powers. 

A  petition  for  a  writ  of  certiorari  was  filed  by  plaintiffs  in  the 
Supreme  Court  on  March  17,  1972.  The  Court  granted  certiorari  on 
June  26,  1972,  and  heard  arguments  in  the  case  on  December  13, 
1972. 

Justice  White  wrote  the  opinion  for  the  majority  of  the  Court, 
handed  down  on  May  29,  1973,  in  which  he  was  joined  by  Justices 
Douglas,  Brennan,  Marshall  and  Powell. 

Justice  White  described  the  scope  of  the  inquiry  of  the  Court  as 
"whether  the  Speech  or  Debate  Clause  affords  absolute  immunity 
from  private  suit  to  persons  who,  with  authorization  from  Con- 
gress, distribute  materials  which  allegedly  infringe  upon  the  rights 
of  individuals."  [Doe  v.  McMillan,  412  U.S.  306,  314  (1973).] 

He  then  declared  that  there  must  be  some  "reasonable  bounds" 
for  legislative  tasks. 

Members  of  Congress  are  themselves  immune  for  order- 
ing or  voting  for  a  publication  going  beyond  the  reasonable 
requirements    of    the    legislative    function,    Kilbourn    v. 
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Thompson,  *  *  *  103  U.S.  168  (1880),  but  the  Speech  or 
Debate  Clause  no  more  insulates  legislative  functionaries 
carrying  out  such  nonlegislative  directives  than  it  protect- 
ed the  sergeant-at-arms  in  Kilbourn  v.  Thompson  when,  at 
the  direction  of  the  House,  he  made  an  arrest  that  the 
courts  subsequently  found  to  be  'without  authority.'  Id.,  at 
200.  *  *  *  The  Clause  does  not  protect  'criminal  conduct 
threatening   the   security   of  the   person   or   property   of 
others,  whether  performed  at  the  direction  of  the  Senator 
in  preparation  for  or  in  execution  of  a  legislative  act  or 
done  without  his  knowledge  or  direction.'  Gravel  v.  United 
States,  *  *  *  408  U.S.  606,  622  (1972).  Neither,  we  think, 
does  it  immunize  those  who  publish  and  distribute  other- 
wise actionable  materials  beyond  the  reasonable  require- 
ments of  the  legislative  function.  [412  U.S.  at  315-316.] 
He  concluded  that  on  the  record  before  the  court  it  was  impossi- 
ble to  determine  whether  the  publication  of  the  documents  outside 
of  Congress   went   beyond   legitimate   legislative   need   and   thus 
beyond  the  limits  of  Speech  or  Debate  clause  immunity. 

Finding  that  the  Members  of  Congress  and  personnel  of  the 
House  committee  had  done  nothing  more  than  "conduct  the  hear- 
ings, prepare  the  Report,  and  authorize  its  publication,"  and  that 
complaint  had  thus  been  properly  dismissed  as  to  them,  Justice 
White  turned  his  attention  to  the  officers  of  the  Government  Print- 
ing Office  named  as  defendants — the  Superintendent  of  Documents 
and  the  Public  Printer.  [The  Court  stated  in  a  footnote  that  the 
public  school  officials  were  not  subject  to  injunctive  relief  at  this 
time  due  to  the  adoption  of  new  policies  concerning  the  handling  of 
confidential  information.] 

The  Printing  Office  defendants  were  described  as  enjoying  the 
protection  of  the  Speech  or  Debate  clause  "to  the  extent  that  they 
serve  legislative  functions,  the  performance  of  which  would  be 
immune  conduct  if  done  by  congressmen.  *  *  *"  [412  U.S.  at  420.] 
Justice  White  concluded  that  the  independence  of  the  establish- 
ment of  the  Printing  Office  did  not  carry  with  it  an  independent 
immunity  for  its  functions. 

Rather,  the  Printing  Office  is  immune  from  suit  when  it 
prints  for  an  executive  department  for  example,  only  to 
the  extent  that  it  would  be  if  it  were  part  of  the  depart- 
ment itself  or,  in  other  words,  to  the  extent  that  the  de- 
partment head  himself  would  be  immune  if  he  ran  his  own 
printing  press  and  distributed  his  own  documents.  To  hold 
otherwise  would  mean  that  an  executive  department  could 
acquire  immunity  for  non-immune  materials  merely  by 
presenting  the  proper  certificate  to  the  Public  Printer, 
who  would  then  have  the  duty  to  print  the  materials. 
Under  such  a  holding,  the  department  would  have  a  seem- 
ingly foolproof  method  for  manufacturing  immunity  for 
materials  which  the  court  would  otherwise  hold  immune  if 
not  sufficiently  connected  with  the  'official  duties'  of  the 
department.  [412  U.S.  at  323.] 

Justice  Douglas  wrote  a  separate,  concurring  opinion,  in  which 
Justices  Brennan  and  Marshall  joined.  He  described  the  issue  as 
whether  the  report  infringed  upon  the  constitutional  rights  of  the 
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school  children  named  in  the  report,  and  concluded  that  the 
naming  of  the  school  children  was  "totally  irrelevant  to  the  pur- 
poses of  the  study"  and  that  the  bounds  of  legitimate  legislative 
activity  had  been  exceeded. 

Chief  Justice  Burger  filed  an  opinion  in  which  he  concurred  in 
the  grant  of  immunity  to  the  Members  of  Congress  and  their  staff 
aides  and  dissented  from  the  majority's  holding  that  the  Superin- 
tendent of  Documents  and  Public  Printer  could  be  liable  for  public 
distribution  of  the  printed  report. 

Justice  Rehnquist,  in  an  opinion  in  which  he  was  joined  by  the 
Chief  Justice  and  Justice  Blackmun  and,  in  part  by  Justice  Stew- 
art, concurred  in  the  holding  of  the  majority  granting  immunity  to 
the  Congressional  defendants.  In  contrast  to  the  majority,  however, 
he  concluded  that  the  Speech  or  Debate  clause  confers  immunity 
upon  congressionally  authorized  public  distribution  of  committee 
reports.  Finally,  Justice  Rehnquist  stated: 

Entirely  apart  from  the  immunity  conferred  by  the 
Speech  or  Debate  Clause  on  these  respondents,  I  believe 
that  the  principle  of  separation  of  powers  forbids  the 
granting  of  injunctive  relief  by  the  District  Court  in  a  case 
such  as  this.  We  have  jurisdiction  to  review  the  completed 
acts  of  the  Legislative  and  Executives  Branches.  *  *  *  But 
the  prospect  of  the  District  Court  enjoining  a  committee  of 
Congress,  which,  in  the  legislative  scheme  of  things,  if  for 
all  practical  purposes  Congress  itself,  from  undertaking  to 
publicly  distribute  one  of  its  reports  in  the  manner  that 
Congress  has  by  statute  prescribed  that  it  be  distributed,  is 
one  that  I  believe  would  have  boggled  the  minds  of  the 
Framers  of  the  Constitution.  [412  U.S.  at  343-44.] 

In  a  separate  opinion,  Justice  Blackmun,  joined  by  the  Chief 
Justice,  concurred  in  part  and  dissented  in  part  to  the  holding  of 
the  majority  and  added  comments  of  his  own  to  Justice  Rehnquist's 
opinion,  in  which  he  had  joined.  Justice  Blackmun  stated: 

Although  it  is  regrettable  that  a  person's  reputation 
may  be  damaged  by  the  necessities  or  the  mistakes  of  the 
legislative  process,  the  very  act  of  determining  judicially 
whether  there  is  'substantial  evidence'  to  justify  the  inclu- 
sion of  'actionable'  information  in  a  committee  report  is  a 
censorship  that  violates  the  congressional  free  speech  con- 
cept embodied  in  the  Speech  or  Debate  Clause  and  is,  as 
well,  the  imposition  of  this  Court's  judgment  in  matters 
textually  committed  to  the  discretion  of  the  Legislative 
Branch  by  Art.  I  of  the  Constitution.  [412  U.S.  at  337.] 
On  remand  the  District  Court  dismissed  the  action  against  the 
Printer  and  Superintendent  concluding  that  the  record  before  it 
established  that  the  extent  of  the  distribution  and  publication  of 
the  report  was  not  in  excess  of  the  legitimate  legislative  need  of 
the  Congress.  Additionally,  the  District  Court  refused  to  allow  the 
plaintiffs  to  amend  their  complaint  to  allege  public  distribution  of 
the  report  by  the  Congressional  defendants  and  to  join,  as  a  party- 
defendant,  a  District  of  Columbia  school  official. 
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On  both  of  these  holdings  the  plaintiffs  appealed,  and  on  each,  in 
an  opinion  issued  on  July  29,  1977,  the  Court  of  Appeals  affirmed 
the  lower  court's  ruling. 

As  to  the  dismissal  of  the  action  against  the  Printer  and  the 
Superintendent,  the  appeals  panel  concluded,  as  did  the  lower 
court,  that  their  publication  and  limited  distribution  of  the  report 
to  Federal  Government  agencies  and  to  some  members  of  the 
public  were  within  the  legitimate  needs  of  the  Congress  and  thus 
protected  by  the  Speech  or  Debate  clause.  The  court  noted  that 
distribution  to  Government  agencies  of  Congressional  reports 
allows  those  agencies  to  comment  to  the  Congress  upon  proposed 
legislation  which  may  directly  affect  the  agency.  The  court  also 
concluded  that  the  limited  distribution  of  the  report  to  some  indi- 
viduals outside  the  Government  was  similarly  within  the  legisla- 
tive needs  of  the  Congress.  Distribution  of  Congressional  reports, 
the  court  noted,  permits  individuals  whose  interest  may  be  affected 
by  proposed  Congressional  action  to  take  steps  to  petition  their 
Government,  a  right  protected  by  the  First  Amendment  of  the  Bill 
of  Rights.  On  this  point,  the  Court  noted  that  the  distribution  to 
the  public  which  occurred  in  this  case  was  in  response  to  standing 
requests  by  those  individuals  to  receive  all  Congressional  reports, 
and  so,  the  Court  added,  it  reached  no  conclusion  as  to  what  the 
result  might  be  in  an  action  in  which  distribution  was  made  in 
response  to  a  specific  request  or  continued  for  a  period  after  notice 
of  objection  was  received. 

The  Court  next  declared  that  even  if  the  Printer  and  Superin- 
tendent were  not  protected  by  Speech  or  Debate  clause  immunity, 
the  doctrine  of  official  immunity  would  nonetheless  shield  them  in 
this  instance.  Such  a  qualified  immunity,  the  Court  noted,  would 
protect  the  officials  because  they  had  acted  in  their  official  capac- 
ity in  good  faith  and  in  the  reasonable  belief  in  the  legality  of  their 
actions. 

As  to  the  plaintiffs'  attempt  to  amend  their  complaint  to  allege 
distribution  of  the  report  by  the  Congressional  defendants  and  to 
add  a  new  party-defendant,  the  Court  noted  that  the  case  had  been 
before  the  District  Court,  the  Court  of  Appeals  and  the  Supreme 
Court  for  more  than  38  months  before  the  plaintiffs  first  sought  to 
so  amend  their  complaint.  When  such  a  tardy  filing  occurs,  it  is 
within  the  discretion  of  the  District  Court  to  deny  leave  to  amend. 
The  Court  concluded  that  the  District  Court's  denial  of  leave  to 
amend  was  not  an  abuse  of  its  discretion. 

On  October  13,  1977,  the  Court  of  Appeals  denied  appellants' 
petition  for  rehearing. 

Circuit  Judge  Leventhal  filed  a  statement  concurring  in  the 
denial  of  the  petition  for  rehearing.  The  principal  ground  of  appeal 
concerned  the  ruling  of  the  District  Court,  which  was  sustained  by 
the  Court  of  Appeals,  that  the  distribution  of  the  report  was  entire- 
ly routine  and  usual  and  did  not  exceed  the  legitimate  legislative 
needs  of  the  Congress,  according  to  Judge  Leventhal  who  stated  he 
concurred  in  that  ruling.  The  attempt  to  amend  the  complaint  to 
allege  participation  by  the  Congressional  defendants  in  the  public 
distribution  was  characterized  in  the  statement  as  a  subsidiary 
issue  and  as  requiring  the  plaintiffs  to  supply,  before  pressing  any 
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claim  to  discovery,  at  least  a  concrete  factual  indication  that  there 
was  indeed  a  "public"  distribution. 

On  December  6,  1977,  appellants  applied  to  the  Supreme  Court  of 
the  United  States  for  an  extension  of  time  to  file  a  petition  for 
certiorari.  The  application  was  granted  and  on  December  8,  1977, 
the  time  to  file  was  extended  to  February  13,  1978. 

The  petition  for  certiorari  was  filed  on  January  19,  1978. 

Status. — The  petition  for  certiorari  was  denied  on  April  17,  1978, 
by  the  U.S.  Supreme  Court. 

The  complete  text  of  the  opinion  of  the  Court  of  Appeals  of 
January  20,  1972  is  printed  in  the  "Decisions"  section  of  Court 
Proceedings  and  Actions  of  Vital  Interest  to  the  Congress,  December 
1972. 

The  complete  text  of  the  opinion  of  the  Supreme  Court  is  printed 
in  a  special  report  of  Court  Proceedings  and  Actions  of  Vital  Inter- 
est to  the  Congress,  May  29,  1973. 

The  complete  text  of  the  opinion  of  the  Court  of  Appeals  of  July 
29,  1977  is  printed  in  the  "Decisions"  section  of  Court  Proceedings 
and  Actions  of  Vital  Interests  to  the  Congress,  Part  2,  August  15, 
1977. 

The  complete  text  of  the  order  of  the  Court  of  Appeals  of  October 
13,  1977  and  the  concurring  statement  appears  in  the  "Decisions" 
section  of  Court  Proceedings  and  Actions  of  Vital  Interest  to  the 
Congress,  Part  3,  December  31,  1977. 

Common  Cause  v.  Bailor  (formerly  Klassen) 

Civil  Action  No.  1887-73  (D.D.C.) 

Brief. — Originally  filed  on  October  5,  1973,  this  action  seeks  de- 
claratory and  injunctive  relief  against  the  Postmaster  General,  B. 
F.  Bailar,  and  the  Secretary  of  the  Treasury  for  actions  they  alleg- 
edly performed  or  failed  to  perform,  in  the  course  of  their  official 
duties  relating  to  the  Congressional  franking  privilege. 

Plaintiffs,  Common  Cause  and  John  W.  Gardner,  then-Chairman 

of  Common  Cause,  amended  their  original  complaint  on  March  12, 

1974,  following  the  enactment  of  the  Franking  Act  of  1973  [Pub.  L. 

93-191]  on  December  18,  1973,  to  incorporate  references  to  the  new 

j  statutory  language. 

Plaintiffs  allege  that  the  use  of  the  frank  for  newsletters  and 
news  releases  by  a  Member  of  Congress — then  a  candidate  for 
nomination  or  election  or  engaged  in  fundraising  for  a  candidacy — 
and  the  use  of  the  frank  on  mail  matter  such  as  condolences, 
biographies,  pictures  or  writings  laudatory  or  complimentary  to  a 
Member  on  the  basis  of  performance  of  official  duties:  (1)  abridges 
plaintiffs'  First  Amendment  rights;  (2)  denies  their  Fifth  Amend- 
ment rights;  (3)  is  an  unlawful  appropriation  of  public  funds  for 
nonpublic  purposes;  (4)  violates  the  Postmaster  General's  statutory 
duty;  and  (5)  is  an  unlawful  disbursement  of  public  funds  contrary 
to  the  statutory  duties  of  the  Secretary  of  the  Treasury. 

On  May  31,  1974,  the  defendants  filed  a  motion  to  dismiss,  to- 
gether with  supporting  memorandum,  asserting  as  grounds  that: 

The  court  lacks  jurisdiction  over  the  subject  matter  of  this 
action  in  that  neither  of  the  above-named  defendants  are 
proper  parties  to  this  proceeding,  the  plaintiffs  have  failed 
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to  exhaust  the  administrative  remedies  available  to  them, 
the  plaintiffs  lack  standing  to  maintain  this  action, 
and  *  *  *  the  complaint  fails  to  state  a  claim  upon  which 
relief  may  be  granted.  [Defendants'  motion  to  dismiss,  May 
31,  1974.] 

On  June  14,  1974,  plaintiffs  filed  a  memorandum  in  opposition  to 
the  defendants'  motion  to  dismiss  as  well  as  an  application  to 
convene  a  three-judge  District  Court.  On  June  26,  1974,  U.S.  Dis- 
trict Judge  John  H.  Pratt,  denied  without  opinion  defendants' 
motion  to  dismiss.  On  July  1,  1974,  Judge  Pratt  signed  an  order 
convening  the  three-judge  District  Court  requested  by  the  plain- 
tiffs. A  week  later,  on  July  8,  1974,  the  defendants  filed  their 
answer  to  the  amended  complaint. 

Since  September  9,  1974,  plaintiffs  have  attempted  to  depose  and 
serve  subpoenas  duces  tecum  on  numerous  current  and  former 
Congressional  employees.  A  partial  list  follows:  Victor  C.  Smiroldo, 
Staff  Director  of  the  House  Commission  on  Congressional  Mailing 
Standards;  Benjamin  R.  Fern,  Chief  Counsel,  the  Senate  Select 
Committee  on  Standards  and  Conduct;  David  Ramage,  House  Ma- 
jority Clerk;  Thomas  J.  Lankford,  House  Minority  Clerk;  Joseph  J. 
Fahey,  Supervisor  of  the  Senate  Folding  Room;  Edmund  L.  Hen- 
shaw,  then  Assistant  Sergeant  at  Arms  of  the  House;  John  M. 
Swanner,  Staff  Director  of  the  House  Committee  on  Standards  of 
Official  Conduct;  Eli  Bjellos,  Chief  of  the  House  Publications  Distri- 
bution Service;  Harold  Needham,  Superintendent  of  the  Senate 
Services  Department;  James  Estep,  Manager  of  the  Senate  Comput- 
er Center,  Buehl  Berentson,  Executive  Director  of  the  National 
Republican  Senatorial  Committee;  Bill  Goodwin  of  the  National 
Republican  Senatorial  Committee;  Lee  MacGregor,  former  Aide  to 
Senator  Robert  Griffin;  Joyce  Baker,  a  former  employee  of  the 
Senate  Republican  Policy  Committee;  Richard  Conlon,  Staff  Direc- 
tor of  the  House  Democratic  Study  Group;  Lynda  E.  Clancey,  Rich- 
ard P.  Clifton,  and  Glee  Gomien,  Staff  Assistants  of  the  Republican 
Senatorial  Campaign  Committee;  Jay  Bryant,  Special  Assistant  in 
the  Office  of  the  Minority  Whip;  Edward  L.  Beach,  Staff  Director 
and  Secretary  of  the  Senate  Republican  Policy  Committee  and 
Senate  Republican  Conference;  Edwin  F.  Feulner,  Executive  Direc- 
tor of  the  House  Republican  Study  Committee;  Patricia  Goldman, 
Director  of  the  Wednesday  Group;  and  Jay  D.  Sterling,  Executive 
Director  of  the  House  Republican  Research  Committee. 

On  October  9,  1974,  the  Senate  passed  S.  Res.  423  regarding  Mr. 
Fern,  and  on  October  11,  1974,  passed  S.  Res.  431  regarding  Messrs. 
Estep,  Needham,  and  Fahey.  The  resolutions  stated  that  by  the 
privileges  of  the  Senate  no  evidence  of  a  documentary  character 
under  the  control  and  in  the  possession  of  the  Senate  may  be 
taken,  without  its  permission,  by  the  mandate  of  process  of  ordi- 
nary courts  of  justice;  that  the  employees  were  authorized  to 
appear  before  the  court  but  not  to  take  with  them  any  papers  or 
documents  on  file  in  their  offices  or  in  their  possession;  and  that 
when  the  court  determined  that  any  of  the  subpoenaed  documents 
and  papers  had  become  part  of  the  official  transcripts  of  public 
proceedings  of  the  Senate,  and  that  they  were  material  to  the  case, 
the  court  could  receive  copies  of  the  documents.  On  November  22, 
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1974,  a  similarly  worded  S.  Res.  436  was  passed  regarding,  Joyce 
Baker. 

The  subpoenas  of  House  employees  Bjellos,  Swanner,  Smiroldo, 
Ramage,  and  Lankford  were  presented  by  the  Speaker  to  the 
House  for  its  consideration  on  September  30,  1974.  When  the  em- 
ployees failed  to  appear  for  their  depositions,  plaintiffs  filed  mo- 
tions to  compel  their  testimony. 

On  October  21,  1974,  two  of  the  subpoenaed  employees,  Eli  Bjel- 
los and  John  Swanner,  after  receiving  a  copy  of  the  motion  filed  by 
the  plaintiffs  to  compel  their  testimony  wrote  letters  to  Judge 
Pratt. 

In  these  letters,  each  informed  Judge  Pratt  of  his  view  that  both 
by  statute  and  by  custom  of  the  House,  they  were  forbidden  to 
testify  or  to  remove  documents  belonging  to  the  House  without  the 
permission  of  the  House.  The  letters  also  informed  Judge  Pratt 
that  the  question  of  the  subpoenas  was  under  active  consideration 
by  the  House  and  that  the  two  men  were  therefore  awaiting  fur- 
ther guidance  from  the  House  on  the  course  of  action  they  should 
follow. 

On  December  18,  1974,  the  House  adopted  H.  Res.  1517  which 
was  similar  to  the  Senate  resolutions,  except  that  it  resolved  that: 

When  it  appears  by  the  order  of  the  court  or  of  the  judge 
thereof,  or  of  any  legal  officer  charged  with  the  adminis- 
tration of  the  orders  of  such  court  or  judge,  that  documen- 
tary evidence  in  the  possession  and  under  the  control  of 
the  House  is  needful  for  use  in  any  court  of  justice  or 
before  any  judge  or  such  legal  officer,  for  the  promotion  of 
justice,  this  House  will  take  such  action  thereon  as  will 
promote  the  ends  of  justice  consistently  with  the  privileges 
and  rights  of  the  House.  [H.  Res.  1517,  93d  Cong.  2d  Sess. 
(1974).] 

On  January  23,  1975,  the  House  again  took  up  the  matter  of  the 
subpoenas  in  H.  Res.  85,  which  observed  that: 

a  large  variety  and  volume  of  [the  materials  sought  by 
plaintiffs  from  the  five  House  employees]  do  not  appear  to 
bear  any  essential  relationship  to  the  causes  of  action  and 
relief  requested  in  the  plaintiffs  amended  complaint. 
*  *  *  [H.  Res.  85,  94th  Cong.  1st  Sess.  (1975).] 

The  resolution  also  stated  that,  consistent  with  its  privileges,  the 
House  would  act  "to  promote  the  ends  of  justice  *  *  *  upon  a 
determination  of  relevancy  by  the  *  *  *  court,"  and  it  authorized 
the  Speaker  to  appoint  counsel  to  represent  the  House  and  its 
employees  in  the  proceedings. 

On  January  27,  1975,  oral  argument  was  held  on  a  renewed 
motion  to  dismiss  which  had  been  submitted  by  the  defendants. 
This  motion  raised  the  same  arguments  that  had  been  made  in 
defendants'  first  motion  to  dismiss,  and  made  the  additional  allega- 
tion that  plaintiffs  had  failed  to  join  an  indispensable  party — the 
Congress — as  required  by  Rule  19  of  the  Federal  Rules  of  Civil 
Procedure. 

Also  discussed  at  the  beginning  of  the  January  27  hearing  were 
the  subpoenas  which  plaintiffs  had  issued.  Counsel  for  the  plain- 
tiffs, in  answering  an  inquiry  regarding  the  mass  of  material  being 
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sought,  stated  that  although  the  challenge  was  to  the  constitution- 
ality of  the  franking  laws  on  their  face,  the  discovery  was  neces- 
sary to  show  that  the  statute  was  designed  for  and  was  being  used 
for  political  purposes.  The  court  suggested  that  perhaps  the  volume 
of  material  sought  could  be  reduced,  probably  through  stipulation 
between  counsel,  since  the  ultimate  argument  seemed  to  be  on 
constitutional  issues  in  which  the  facts  involved  would  be  rather 
undisputed.  The  court  directed  plaintiffs  to  submit  an  itemized  list 
of  the  documents  it  was  seeking  within  10  days  after  it  ruled  on 
the  motion  to  dismiss,  if  its  ruling  was  a  denial  of  the  motion. 
By  a  memorandum  and  order  of  February  10,  1975,  the  court 
denied  the  defendants'  renewed  motion  to  dismiss.  In  rejecting  the 
defendants'  argument  that  the  plaintiffs  had  failed  to  exhaust  their 
administrative  remedies,  the  court  wrote: 

The  claim  that  plaintiffs  have  not  exhausted  their  ad- 
ministrative remedies  in  failing  to  file  complaints  concern- 
ing violations  of  the  statute  with  the  House  Commission 
on  Congressional  Mailing  Standards  or  the  Select  Commit- 
tee on  Standards  and  Conduct  of  the  Senate  has  no  merit. 
Plaintiffs  make  no  contention  that  there  have  been  abuses 
or  violations  of  the  statute,  consideration  of  which  are  in 
the  sole  jurisdiction  of  the  House  Commission  or  the 
Senate  Committee,  but  rather  that  the  statute  on  its  face 
is  unconstitutional,  a  matter  beyond  the  jurisdiction  of 
such  bodies.  Obviously,  the  House  Commission  and  Senate 
Committee  have  no  power  to  declare  an  act  of  Congress 
unconstitutional.  It  is  well  settled  that  the  doctrine  of 
exhaustion  does  not  apply  where  the  administrative  proc- 
ess is  inadequate  to  dispose  of  the  constitutional  claim. 
Aircraft  &  Diesel  Corp.  v.  Hirsch,  331  U.S.  752  (1947). 
[Common  Cause  v.  Klassen,  Civil  Action  No.  1887-73 
(D.D.C.  1975);  Slip  Opinion  at  2.] 
In  addition,  the  court  said,  neither  Congress  nor  the  membership 
of  Congress  is  an  indispensable  party — and  though  defendants' 
third  allegation — that  plaintiffs  lacked  standing  to  sue — was  more 
serious  and  required  further  exploration,  it  too,  was  without  merit: 

Plaintiffs  sue  as  taxpayers  with  a  taxable  income  of  over 
$6  billion  annually  and  federal  tax  liability  in  excess  of  $1 
billion  each  year.  They  assert  that  federal  funds  appropri- 
ated under  the  franking  privilege  are  being  used  to  finance 
the  distribution  of  partisan  political  literature  specifically 
authorized  by  Section  3210  and  that  such  expenditures  of 
federal  funds  violate  the  limitations  upon  the  taxing  and 
spending  power  of  Congress  under  Article  I,  Section  8,  and 
contravene  the  First  and  Fifth  Amendments  of  the  Consti- 
tution. 

Just  as  importantly,  plaintiffs  claim  status  as  registered 
voters,  representatives  of  registered  voters,  candidates  for 
Congressional  office,  and  supporters  of  candidates.  It  is 
alleged  that  over  fifty  members  of  Common  Cause  chal- 
lenged incumbent  members  of  Congress  in  the  last  election 
and  many  of  its  members  supported  challengers  to  incum- 
bents. They  assert  that  the  present  franking  privilege  con- 
fers substantial  political  benefits  upon  incumbents,  while 
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nonincumbent  challengers  and  their  supporters  do  not 
have  the  same  advantage.  As  a  result,  the  rights  of  chal- 
lengers and  their  supporters  to  freely  associate  for  political 
purposes  are  impaired,  and  the  value  of  their  votes  is 
diluted  and  diminished,  all  in  violation  of  the  First 
Amendment.  [Baker  v.  Carr,  369  U.S.  186  (1962).]  In  addi- 
tion, it  is  alleged  that  this  practice  invidiously  discrimi- 
nates in  favor  of  incumbent  members  in  violation  of  the 
due  process  clause  of  the  Fifth  Amendment.  In  short,  as 
citizens  with  a  particularized  interest  in  the  electoral  proc- 
ess, plaintiffs  claim  standing  to  attack  Section  3210  as 
violative  of  their  constitutional  rights. 

From  the  foregoing  brief  discussion,  it  is  clear  to  us  that 
the  plaintiffs  have  met  the  test  laid  down  in  [Flast  v. 
Cohen,  392  U.S.  83  (1968)]  and  subsequent  cases.  They  have 
asserted  (1)  an  injury  in  fact,  not  a  generalized  complaint 
common  to  all  citizens  and  taxpayers,  and  they  have  dem- 
onstrated (2)  a  nexus  between  the  injuries  suffered  and  the 
constitutional  infringements  alleged.  [Slip  Opinion  at  3-4.] 

On  February  21,  1975,  plaintiffs  submitted  their  "Itemized  List  of 
Documents  Subpoenaed  from  House  Employees."  From  Victor 
Smiroldo,  Staff  Director  and  Counsel  of  the  House  Commission  on 
Congressional  Mailing  Standards,  and  John  M.  Swanner,  Staff  Di- 
rector of  the  House  Committee  on  Standards  of  Official  Conduct, 
plaintiffs  sought: 

*  *  *  all  complaints  concerning  possible  violation  of  the 
franking  statute,  and  attachments  thereto,  or  copies  there- 
of, brought  to  the  attention  of  the  Commission  and  all 
memoranda  or  other  writings  or  copies  thereof  which 
relate  to  or  reflect  the  disposition  of  these  complaints[;] 

*  *  *  all  advisory  opinions  and  attachments  thereto,  or 
copies  thereof,  which  relate  to  the  mailing  or  contemplated 
mailing  of  franked  mail,  issued  to  any  Member  of  the 
House  of  Representatives  or  Member-elect  surviving 
spouse  of  any  of  the  foregoing  persons,  or  other  House  of 
Representatives  officials,  their  agents  or  employees[;] 

*  *  *  all  letters,  memoranda  or  other  writings,  and  at- 
tachments thereto,  or  copies  thereof,  which  relate  to  or 
reflect  information,  guidance,  assistance,  advice  or  counsel 
given  in  connection  with  the  mailing  or  contemplated 
mailing  of  franked  mail[;] 

*  *  *  all  formal  or  informal  correspondence,  or  copies 
thereof  received  by  the  Commission  requesting  informa- 
tion, guidance,  assistance,  advice  or  counsel  in  connection 
with  the  mailing  or  contemplated  mailing  of  franked 
mail[;] 

*  *  *  all  informal  opinions  and  attachments  thereto,  or 
copies  thereof,  issued  by  the  Commission  concerning  use  of 
the  franking  privileged  and] 

*  *  *  all  regulations  or  proposed  regulations  or  copies 
thereof,  governing  the  proper  use  of  the  franking  privilege 
by  any  Member  of  the  House  of  Representatives  or 
Member-elect,  surviving  spouse  of  any  of  the  foregoing,  or 
other  House  of  Representatives  official,  entitled  to  send 
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mail  as  franked  or  any  employee  or  agent  of  any  and  all  of 
the  foregoing  persons.  [Itemized  List  of  Documents  Subpoe- 
naed From  House  Employees,  filed  February  21,   1975.] 

From  David  Ramage  and  Thomas  Lankford,  respectively  the  Ma- 
jority and  Minority  Clerks  of  the  House  of  Representatives: 

*  *  *  all  documents,  correspondence,  memoranda,  work- 
sheets and  other  writings,  or  copies  thereof,  which  reflect 
or  relate  to  the  printing  or  preparation  of  Congressional 
newsletters  or  news  releases  by  the  House  Majority  Room 
from  December  31,  1973  through  the  date  of  this  subpoe- 
nal and] 

*  *  *  all  documents,  correspondence,  memoranda,  and 
other  writings,  or  copies  thereof,  including  but  not  limited 
to  books,  records  or  receipts,  which  relate  to  or  reflect  a 
bill  or  payment  for  services  provided  by  the  House  Major- 
ity Room  in  printing  or  preparing  Congressional  newslet- 
ters or  news  releases  provided  between  December  3,  1973, 
and  the  date  of  this  subpoena.  \Id.~] 

From  Eli  S.  Bjellos,  Chief  of  the  House  Publications  Distribution 
Service: 

*  *  *  all  documents,  correspondence,  memoranda,  work- 
sheets and  other  writings,  or  copies  thereof,  which  reflect 
or  relate  to  the  monthly  work  units  of  the  Publications 
Distribution  Service  from  January  1,  1967  through  the 
date  of  this  subpoenal] 

*  *  *  all  documents,  correspondence,  memoranda,  and 
other  writings,  or  copies  thereof,  including  but  not  limited 
to  books,  records  or  receipts,  which  relate  to  or  reflect  a 
bill  or  payment  for  services  provided  by  the  Publications 
Distribution  Service  for  the  period  from  December  1,  1973 
to  the  date  of  this  subpoenal  and] 

*  *  *  all  documents,  correspondence,  memoranda,  and 
other  writings  or  copies  thereof,  which  relate  to  or  reflect 
the  manner  of,  or  handling  of  mass  mailed  matter,  includ- 
ing, but  not  limited  to  instructions  on  the  handling  of 
Congressional  newsletters  for  the  period  from  December  1, 
1973  to  the  date  of  this  subpoena.  [Id.] 

Plaintiffs  had  also  sought  documents  from  certain  Senate  em- 
ployees and  when  the  employees,  pursuant  to  the  instructions  of 
the  Senate,  failed  to  produce  them,  plaintiffs  filed  a  motion  to 
compel  the  production  of  the  documents.  On  May  21,  1975,  Senate 
employees  Fern,  Needham,  and  Estep  filed  memoranda  in  opposi- 
tion to  plaintiffs'  motion  to  compel  them  to  produce  documents, 
stating  that  the  records  sought  were  not  material  to  the  subject 
matter  of  the  pending  litigation,  which  is  that  the  franking  statute 
is  unconstitutional  on  its  face,  and  the  records  sought  involve  use 
of  the  frank  in  specific  instances,  which  question  is  not  in  issue. 
Furthermore,  they  stated  that  the  records  are  internal  administra- 
tive records  of  the  Senate  which  are  privileged;  that  the  use  of  the 
Senate  folding  room  and  computer  are  part  of  the  pay  and 
allowance  of  Members  of  Congress  which  is  a  policy  question  and 
not  a  legal  one;  and,  in  Mr.  Fern's  case,  that  the  lawyer-client 
privilege  applies.  Later  the  three  Senate  employees  filed  supple- 
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mental  memoranda  invoking  the  decision  of  the  Supreme  Court  in 
Eastland  v.  United  States  Servicemen's  Fund,  421  U.S.  491  (1975), 
as  supporting  their  position  of  legislative  immunity  for  the  reco/ds. 

On  June  17,  1975,  House  employees  Bjellos,  Swanner,  Smiroldo, 
Ramage  and  Lankford  filed  their  memorandum  in  opposition  to 
plaintiffs  motion  to  compel  testimony  and  the  production  of  docu- 
ments. It  claimed  that  plaintiffs'  discovery  should  not  be  allowed 
since  the  data  sought  were  irrelevant  to  a  facial  attack  upon  the 
constitutionality  of  the  franking  act,  the  information  is  privileged 
against  forced  disclosure  under  the  Speech  or  Debate  clause  of  the 
Constitution,  and  the  subpoenas  were  needlessly  burdensome. 

The  motion  by  plaintiffs  to  compel  testimony  and  the  production 
of  documents  was  argued  on  July  16,  1975.  On  July  30,  1975,  the 
court  issued  a  memorandum  and  order  which  stated  that: 

Objections  to  this  attempted  discovery  are  phrased  in 
terms  of  (1)  irrelevance  (2)  burdensomeness  and  (3)  consti- 
tutional immunity  under  Article  1,  Section  6  (The  Speech 
and  Debate  clause)  or  Article  1,  Section  5  (power  of  each 
body  of  Congress  to  enact  its  own  rules). 

The  claim  of  lack  of  relevance  is  predicated  on  the 
narrow  theory  that,  irrespective  of  the  relevance  of  the 
requested  materials  in  other  frames  of  reference,  they  are 
simply  irrelevant  in  a  case  where  the  gravamen  of  the 
complaint  is  that  the  statute  complained  of  is  alleged  to  be 
unconstitutional  on  its  face.  Aside  from  plaintiffs'  continu- 
ing burden  of  maintaining  standing,  it  is  clear  to  us  that  a 
proper  resolution  of  the  issues  raised  by  the  complaint 
calls  for  a  complete  record  consisting  of  the  type  of  docu- 
mentary materials  sought  to  be  discovered.  For  this 
reason,  we  hold  these  materials  to  be  relevant  and  neces- 
sary. 

Likewise,  the  claims  of  constitutional  immunity  are 
without  weight.  The  Brewster  case  [United  States  v.  Brew- 
ster, 408  U.S.  501  (1972)]  and  others  clearly  demonstrate 
that  Congressional  immunity  is  limited  to  legislative  activ- 
ities and  the  claimed  use  of  the  franking  privilege  for 
political  activities  is  not  covered  even  by  a  most  expansive 
definition  of  the  Speech  and  Debate  clause.  That  the  use  of 
the  franking  privilege  is  not  within  the  language  of  Article 
1,  Section  5,  requires  no  discussion. 

The  claim  of  burdensomeness  is  more  serious.  On  the 
one  hand,  the  materials  requested  are  relevant  to  the 
issues  raised  by  the  complaint  and  plaintiffs  are  entitled  to 
a  substantial  degree  of  discovery.  On  the  other  hand,  there 
may  be  problems  concerning  the  sheer  bulk  of  the  materi- 
als requested,  about  which  we  are  not  presently  apprised. 
In  addition,  considerations  of  fairness  dictate  that  the 
names  of  the  individual  members  of  Congress  not  be  dis- 
closed, as  far  as  it  is  possible  to  achieve  this  result  without 
unduly  hampering  the  full  and  expeditious  processing  of 
this  lawsuit.  Where  possible,  submission  under  protective 
order  may  be  a  reasonable  alternative. 

Fortunately,  as  to  the  House  employees,  we  are  not  pres- 
ently faced  with  any  of  these  problems  since  these  employ- 
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ees  through  counsel  have  offered  to  submit  voluntarily 
information  respecting  the  use  of  franked  mail  broken 
down  as  to  (1)  categories  of  congressional  membership  to 
compare  frequency  and  volume  of  franked  mail  as  it  varies 
between  members  depending  on  estimated  difficulties  to  be 
faced  at  primary  or  at  election,  (2)  sources  of  payment  for 
materials  mailed,  and  (3)  certain  non-public  interpretive 
materials,  including  but  not  limited  to  advisory  opinions 
and  more  informal  advice.  We  commend  this  effort  of 
House  defendants'  counsel  and  urge  counsel  for  plaintiffs 
to  consider  and  determine  the  adequacy  of  such  proposal 
and,  if  unable  to  agree  with  House  employees'  counsel,  to 
be  prepared  to  demonstrate  the  need  of  further  materials. 
Unlike  the  House  employees,  the  Senate  employees  have 
made  no  move  to  supply  any  of  the  requested  materials. 
Being  satisfied  as  to  plaintiffs'  entitlement  to  substantial 
discovery,  we  herein  require  that  counsel  for  Senate  em- 
ployees confer  with  plaintiffs'  counsel  in  an  effort  to  work 
out  an  accommodation  along  the  general  lines  of  the  pro- 
posal made  on  behalf  of  the  House  employees.  [Memoran- 
dum and  Order,  Common  Cause  v.  Bailar,  Civil  Action  No. 
1877-73  (D.D.C.  1975);  Slip  Opinion  at  3-4.] 

The  court  granted  plaintiffs'  motion  to  compel  discovery  from  the 
Senate  and  House  employees,  "it  being  understood  that  the  exact 
nature  and  bulk  of  the  materials  to  be  produced  are  left  to  further 
negotiation  between  counsel  for  the  respective  parties." 

On  March  1,  1976,  the  court  issued  an  order  approving  a  stipula- 
tion between  plaintiffs  and  Senate  employees  Estep  and  Needham, 
and  a  stipulation  between  plaintiffs  and  House  employees  Ramage, 
Lankford,  Bjellos  and  Smiroldo. 

The  stipulation  regarding  Estep,  Manager  of  the  Senate  Comput- 
er Center,  and  Needham,  Superintendent  of  the  Senate  Services 
Department  stated  that  plaintiffs  were  to  receive  a  "User's  Guide 
for  the  Senate  Computer  Center"  and  a  description  of  the  computer 
programs  used;  a  compilation  of  the  work  orders  from  Senators 
designating  the  categories  of  individuals  who  are  to  receive  franked 
mail,  the  work  order  number  and  week  thereof;  a  compilation 
detailing  the  categories  of  names  maintained  by  the  Senate  Com- 
puter Center  for  each  Senator,  the  number  of  names  in  each  cate- 
gory, and  the  code  designation  of  each  category;  the  number  of 
address  labels  affixed  to  franked  mail  for  each  Senator  for  each 
day  or  week;  and  the  right  to  inspect  copies  of  newsletters  in  the 
possession  of  the  Senate  Service  Department.  The  stipulation  fur- 
ther provided  that  Estep  and  Needham  would  not  be  further  de- 
posed. 

Additionally,  a  protective  order  was  issued  defining:  (1)  the  infor- 
mation on  the  volume  of  mail  for  each  Senator  that  may  be  public- 
ly filed;  (2)  the  information  that  is  to  be  available  to  plaintiffs' 
counsel  under  seal;  and  (3)  the  extent  to  which  the  information 
available  to  plaintiffs'  counsel  under  seal  may  be  publicly  filed  in 
this  action.  The  Senate  employees  will  be  given  a  list  of  all  Sena- 
tors with  certain  characteristics  of  the  State  each  represents, 
voting  percentages  in  elections  since  1966,  information  on  reelec- 
tion, section  of  the  country,  and  other  general  information.  The 
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Senate  employees  will  then  substitute  a  code  for  the  name  of  each 
Senator,  the  key  to  which  will  be  kept  in  camera  and  not  made 
available  to  plaintiffs  or  defendants  or  their  counsel  or  anyone  else. 
If  a  party  needs  the  information  he  must  first  serve  notice  on  the 
Senate  employees'  counsel.  Finally,  all  documents  sought  by  plain- 
tiffs from  others  will  first  be  submitted  to  the  court  and  the  code 
will  be  substituted  for  the  Senator's  name,  deponents  and  witnesses 
will  use  only  the  code,  and  plaintiffs  will  refer  to  individual  Sena- 
tors only  by  their  code. 

As  for  Senate  employee  Fern,  Chief  Counsel  of  the  Senate  Select 
Committee  on  Standards  and  Conduct,  the  court  stated: 

Plaintiffs  seek  production  of  the  following  internal  docu- 
ments of  the  Senate  Select  Committee  on  Standards  and 
Conduct: 

(A)  The  actual  text  of  (a)  all  complaints  to  the 
Select  Committee  concerning  the  use  of  the  frank 
by  Members  of  the  Senate  and  the  disposition 
thereof,  (b)  all  written  requests  from  Members  of 
the  Senate  to  the  Select  Committee  for  advice 
concerning  the  use  of  the  frank  and  the  written 
responses  thereto  and  (c)  deponent  Fern's  notes  or 
other  memoranda  concerning  oral  requests  for 
advice  and  oral  responses,  or,  in  lieu  of  the  actual 
text  of  the  documents,  a  summary  of  each  docu- 
ment with  the  full  document  made  available  to 
plaintiffs'  counsel  to  verify  the  accuracy  of  the 
summaries;  and 

(B)  All  internal  memoranda  of  the  Committee 
concerning  the  use  of  the  frank  which  have  been 
approved  by  the  Select  Committee  or  used  as  the 
basis  for  rendering  advice  to  Members  of  the 
Senate. 

Actual  text  was  defined  by  plaintiffs  counsel  as  a  copy 
of  the  full  text  of  the  document  or  the  original  document 
itself,  with  only  the  identification  of  the  Senator  deleted. 
[Order,  Common  Cause  v.  Bailar,  Civil  Action  No.  1887-73 
(D.D.C.  March  1,  1976);  Slip  Opinion  at  3.] 

The  court  noted  that  after  the  Select  Committee  had  decided  not 
to  allow  Mr.  Fern  to  produce  the  documents,  the  Senate  on  Decem- 
ber 17,  1975,  had  adopted  a  resolution  reaffirming  a  previous 
Senate  resolution  prohibiting  the  disclosure  of  the  internal  records 
of  the  Select  Committee.  On  January  27,  1976,  the  Select  Commit- 
tee had  again  considered  the  matter  and  determined  that  under 
order  of  the  Senate  it  could  make  no  change  in  its  position.  Fern 
had  offered  to  supply  summaries  of  documents  in  list  (A)  above,  but 
plaintiffs  had  insisted  upon  inspection  of  the  actual  records  to 
insure  the  accuracy  of  the  summaries,  and  the  Select  Committee 
had  rejected  this  proposal.  The  court  continued: 

We  have  given  careful  thought  to  the  contentions  of  the 
parties.  It  is  conceded  that  the  documents  themselves  are 
relevant  to  the  issues  in  this  case.  Whether  the  documents 
are  privileged  may  be  determined  by  whether  they  relate 
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to  the  business  of  Senators  or  the  business  of  candidates 
for  the  Senate.  This  approaches  a  capsule  description  of 
the  ultimate  issue  in  this  case.  We  can  agree  that  a  privi- 
lege for  Senatorial  documents  exists,  without  deciding  that 
these  documents  are  Senatorial  and  therefore  privileged. 
At  this  stage  in  the  lawsuit  we  think  it  better  to  act  as  if 
the  documents  were  Senatorial  and  privileged,  with  the 
ultimate  decision  reserved.  Inspection  by  plaintiffs  coun- 
sel, even  with  all  safeguards,  would  in  some  sense  defeat 
the  privilege,  if  in  ultimate  analysis  these  documents  were 
found  to  be  properly  entitled  to  protection.  However,  there 
is  no  doubt  that  the  privilege  claimed,  if  it  exists,  is  not 
absolute  but  is  defeasible  upon  a  showing  of  proper  need. 
As  the  recent  Watergate  experience  has  taught  us,  a  Presi- 
dent's claim  of  absolute  privilege  on  the  grounds  of  confi- 
dentiality must  yield  when  a  proper  showing  is  made  that 
the  overriding  considerations  of  the  public  interest  require 
disclosure.  The  body  to  make  such  a  determination  is  the 
judiciary  after  an  in  camera  inspection  of  the  material. 
United  States  v.  Nixon  [418  U.S.  683  (1974)]. 

It  is  our  judgment  that  plaintiffs  have  up  to  this  point 
failed  to  demonstrate  the  showing  of  particular  need  to 
overcome  the  Select  Committee's  claim  of  privilege.  It  may 
well  be  that  the  summaries  themselves  plus  additional 
discovery  in  other  areas  will  satisfy  the  plaintiffs'  eviden- 
tiary problems  and  will  make  it  unnecessary  for  us  to 
order  at  this  time  the  production  of  the  documents  them- 
selves. On  the  other  hand,  we  see  no  reason  why  Mr.  Fern 
should  not  be  required  also  to  supply  summaries  of  "all 
internal  memoranda"  described  in  subparagraph  (B)  above. 
It  is  understood  that  the  entire  file  of  original  documents 
is  quite  limited  in  size.  Accordingly,  it  is  by  the  Court, 
Ordered,  that  plaintiffs'  motion  to  compel  production  of 
original  documents  by  the  witness  Fern  be  and  is  hereby 
denied  without  prejudice;  and  it  is 

Further  ordered,  that  the  witness  Fern  be  and  is  hereby 
ordered  to  produce  summaries  of  all  documents  covered  in 
subparagraphs  (A)  and  (B)  above.  [Id.  at  4-5.] 
The  stipulation  with  the  House  employees  stated  that  plaintiffs 
will  receive:  (1)  the  sources  of  funds  used  to  defray  printing  costs 
for  mass-mailed  franked  materials  on  a  per  seat  breakdown,  and 
the  banks  and  account  numbers  where  the  proceeds  of  the  printing 
operations  are  kept;  and  (2)  access  to  the  files  of  the  House  Publica- 
tions Distribution  Service  (PDS)  for  the  purpose  of  preparing  com- 
pilations of  the  per  seat  volume  and  timing  of  franked  mail,  with 
the  research  and  results  to  be  done  either  by  PDS  at  plaintiffs' 
expense  or  by  plaintiffs,  with  PDS  then  compiling  the  information 
and  using  a  code  for  a  Member's  name.  The  information  will  then 
be  compiled  and  coordinated  with  coded  numbers  and  a  coded  list 
of  the  attributes  of  the  Member  similar  to  those  of  the  Senate,  with 
similar  access  and  protections.  Plaintiffs  will  also  receive  from  Mr. 
Smiroldo  of  the  House  Commission  on  Congressional  Mailing 
Standards,  at  plaintiffs'  expense: 
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copies  of  all  documents  and  other  writings  pertaining  to 
all  formal  complaint  proceedings,  pending  or  completed.  In 
addition,  plaintiffs  will  receive  copies  of  all  documents  in 
the  files  of  the  Commission  that  embody  (a)  formal  or 
informal  advice  rendered  by  the  Commission  and/or  its 
staff  to  Members  of  Congress  regarding  their  use  of  the 
franking  privilege;  or  (b)  policy  statements  or  regulations 
of  general  applicability  adopted  by  the  Commission  regard- 
ing permissible  uses  of  the  franking  privilege  by  Members 
of  Congress;  or  (c)  communications  of  the  Commission  or 
its  staff  with  third  parties  outside  the  House  of  Represen- 
tatives that  relate  to  the  franking  privilege.  The  only  omis- 
sions from  these  materials  will  be  such  details  as  identify 
a  particular  Congressman. 

This  voluntarily  offered  material  included: 

a.  Correspondence  and  other  communications  from  the 
Commission  to  Members  of  Congress  or  their  staffs,  advis- 
ing a  Member  with  respect  to  the  frankability  of  a  pro- 
posed mailing. 

b.  Correspondence  and  other  communications  from 
Members  of  the  House  Commission  staff  to  Members  of 
Congress  or  their  staffs  that  provide  such  advice. 

c.  Correspondence  and  other  communications  relating  to 
the  franking  privilege,  between,  on  the  one  hand,  the 
House  Commission  or  its  staff  and,  on  the  other  hand, 
individuals  other  than  Members  of  Congress  or  their  staff. 

d.  Internal  staff  memoranda  addressed  to  the  Commis- 
sion in  cases  where  staff  memoranda  have  been  adopted  by 
the  Commission  as  the  basis  for  its  final  action  in  (i) 
rendering  advice  on  the  frankability  of  a  proposed  mailing, 
or  (ii)  adopting  policies  or  regulations  of  general  applica- 
tion with  respect  to  permissible  uses  of  the  franking  privi- 
lege by  Members  of  Congress.  [Stipulation  and  Protective 
Order  Regarding  Production  of  Information  and  Docu- 
ments by  Certain  Employees  of  the  House  of  Representa- 
tives, Common  Cause  v.  Bailar,  Civil  Action  No.  1887-73 
(D.D.C.  March  1,  1976)  at  5-6.] 

Furthermore,  still  a  different  code  will  be  used  in  place  of  Mem- 
bers' names  in  this  compilation  than  in  the  previous  one,  and  it 
was: 

specifically  understood  and  agreed  that  Mr.  Smiroldo  will 
not  provide  Plaintiffs  with  information  or  access  to  other 
materials  consisting  of  (a)  internal  memoranda  that  were 
not  adopted  by  the  Commission  as  the  basis  for  advice  or 
policy  decisions  by  the  staff  or  the  Commission,  (b)  re- 
quests for  advice  by  members,  except  as  otherwise  pro- 
vided for  above,  and  (c)  either  the  identity  or  the  code 
number  for  the  members  involved.  [Id.  at  6.] 

Finally,  the  court's  order  stated  that  with  respect  to  subpoenas 
issued  by  plaintiffs  to  administrative  assistants  or  aides  of  all  100 
U.S.  Senators,  which  commanded  each  one  to  bring  with  him  "all 
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documents,  correspondence,  memoranda,  and  other  writings  or 
copies  thereof,  which  relate  to  or  reveal  the  types  of  lists,  'codes,'  or 
groupings  of  names  maintained  for  mailing  purpose  in  the  Senate 
computer  since  December  18,  1973,"  in  conjunction  with  each  one 
being  deposed  at  15-minute  intervals  from  February  18  to  23,  1976, 
it  was  understood  that  counsel  for  both  parties  were  trying  to  work 
out  a  solution  including  the  directing  of  one  subpoena  to  a  single 
staff  member  who  would  represent  all  100  Senators  in  the  furnish- 
ing of  documents  anonymously,  and  it  ordered  the  proposed  proce- 
dure as  approved,  with  the  court  to  be  advised  of  the  precise 
procedure  agreed  upon. 

On  March  9,  1976,  the  House  passed  H.  Res.  1082  giving  its 
consent  to  the  House  employees  to  furnish  the  documents  request- 
ed in  the  stipulation. 

The  Senate  passed  S.  Res.  411  on  March  24,  1976,  which  author- 
ized the  preparation  of  a  list  showing  the  codes  used  by  each 
Senator  on  work  orders  for  mailings  sent  under  the  frank,  and 
authorizing  employees  to  furnish  the  meaning  of  such  codes. 

On  April  7,  1976,  the  100  administrative  assistants  moved  for  a 
protective  order  from  the  court  limiting  the  scope  of  discovery  to 
the  terms  of  S.  Res.  411. 

On  July  1,  1976,  the  House  of  Representatives  passed  H.  Res. 
1382  authorizing  the  House  Commission  on  Congressional  Mailing 
Standards  to  seek  to  intervene  in  the  case.  The  motion  to  intervene 
was  filed  on  August  6. 

On  September  9,  an  order  was  filed  granting  the  Commission's 
motion. 

In  its  answer  to  the  complaint  filed  by  Common  Cause,  the 
Commission  denied  the  allegations  asserted  in  each  cause  of  action, 
contested  the  courts  jurisdiction  over  the  subject  matter,  attacked 
the  standing  of  the  plaintiffs,  answered  that  the  complaint  failed  to 
state  a  claim  upon  which  relief  could  be  granted,  and  asserted  that 
the  plaintiffs  had  failed  to  exhaust  the  administrative  remedies 
available  to  them. 

On  September  24.  1976,  Judge  Pratt,  without  comment,  denied 
the  April  7th  motion  for  a  protective  order  filed  by  the  Senate 
administrative  assistants. 

On  January  31,  1977,  a  copy  of  a  letter  dated  January  21,  1977, 
from  Senator  Lee  Metcalf  to  Cornelius  Kennedy,  the  attorney  for 
the  Senate  employees,  was  filed  with  the  court.  Senator  Metcalf 
was  writing  as  the  Chairman  of  the  Senate's  Ad  Hoc  Committee  on 
Legislative  Immunity,  which  is  considering  the  actions  to  be  taken 
in  the  Common  Cause  v.  Bailor  lawsuit.  The  letter  noted  the  large 
volume  of  information  which  the  Senate  had  already  authorized  be 
turned  over  to  Common  Cause  in  July  of  1976.  Senator  Metcalf 
asserted  that  categories  of  names  used  before  the  statute  went  into 
effect  on  December  18,  1973.  or  those  in  the  computer  but  not  used 
after  the  statute  went  into  effect,  cannot  represent  any  priority  use 
of  these  categories  for  political  purposes.  Furthermore,  he  alleged, 
the  actual  use  made  of  these  categories  of  names  supersedes  any 
manuals  or  instructions  in  any  Senate  office,  since  the  actual  use 
would  reflect  the  ultimate  decisions  with  respect  to  the  use  of  the 
computer  and  the  categories  of  names  stored  therein.  Senator  Met- 
calf stated  that  the  information  furnished  had  involved  a  substan- 
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tial  cost  and  had  resulted  in  a  significant  disruption  of  the  work  in 
all  100  Senate  offices.  He  noted  that  despite  the  heavy  workload  of 
the  Senate  leadership  at  the  beginning  of  the  95th  Congress,  the 
Senate  Democratic  Conference  had  met  on  January  13,  1973,  to 
discuss  this  case,  and  had  advised  the  Ad  Hoc  Committee  that 
Common  Cause  had  persisted  in  attempts  to  go  beyond  the  actual 
use  of  the  frank  as  reflected  by  the  information  which  the  Senate 
had  already  provided,  and  Common  Cause  had  resisted  efforts  by 
Mr.  Kennedy  to  reach  an  agreement  on  the  information  already 
supplied  by  the  Senate  employees  in  connection  with  the  proceed- 
ing. The  Ad  Hoc  Committee  was  instructed  to  study  the  case  fur- 
ther and  report  its  findings  to  the  Senate  Democratic  Conference 
no  later  than  March  1,  1977. 

Attorneys  for  the  parties  appeared  at  a  status  call  on  March  14, 
1977  before  U.S.  Circuit  Judge  Malcolm  R.  Wilkey  and  U.S.  District 
Judge  John  R.  Pratt.  During  the  discussion,  Cornelius  Kennedy, 
the  attorney  for  the  Senate  parties,  was  asked  why  the  Senate  had 
not  yet  furnished  Common  Cause  with  all  of  the  computer  codes 
promised.  Mr.  Kennedy  replied  that  they  had  furnished  all  the 
codes  they  stipulated  would  be  filed,  which  were  the  codes  used  for 
1  mass  mailings.  Judge  Wilkey  said  he  understood  that  all  codes 
I  would  be  furnished,  not  just  those  that  had  actually  been  used  for 
mass  mailings  since  all  codes  could  be  used  for  mass  mailings. 
Common  Cause  verified  that  it  wanted  all  codes,  not  just  those  that 
had  actually  been  used.  They  also  said  that  they  wanted  the  data 
on  mailings  for  1972.  Mr.  Kennedy  said  that  while  part  of  those 
data  was  available,  the  key  to  producing  the  data  in  any  useable 
form  was  the  computer  center  work  order,  and  these  work  orders 
do  not  exist  because  they  were  not  kept. 

Regarding  the  letter  which  Senator  Metcalf  had  filed  with  the 
court  on  January  31,  1977,  the  following  colloquy  took  place: 

Judge  Wilkey.  And  what  is  the  style  of  this  ad  hoc 
committee  that  issued  the  2  volume  report  [to  the  Senate 
on  this  suit,  copies  of  which  Mr.  Kennedy  provided  the 
court  and  plaintiffs  at  this  status  call]? 

You  referred  to  its  appointment  last  March,  I  think. 

Mr.  Kennedy.  Last  February,  actually. 

Judge  Wilkey.  What  is  the  style  of  it? 

Mr.  Kennedy.  It  is  the  ad  hoc  committee  on  legislative 
immunity.  It  achieved  that  title,  I  guess,  because  it  was 
involved  specifically  in  this  case. 


Judge  Wilkey.  Well,  we  have  read  with  some  interest 
this  3  page  letter  of  Senator  Metcalf  as  to  what  has  been 
done,  specifically  not  exactly  what  has  been  done,  but 
what  hasn't  been  done,  and  I  am  struck  by  a  certain 
misconception  that  is  in  the  letter.  I  think  there  is  a 
misconception  in  this  letter,  and  you  as  a  lawyer — Senator 
Metcalf  is  a  lawyer,  he  once  was. 

Mr.  Kennedy.  He  was  a  State  Supreme  Court  Justice. 

Judge  Wilkey.  Of  the  State  of  Montana. 

Judge  Pratt.  That's  right. 
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Judge  Wilkey.  There  is  a  certain  misconception  that  the 
relevance  of  these  matters  is  to  be  determined  by  one  of 
the  parties.  That's  not  so.  The  relevance  of  these  matters 
is  for  the  Court,  after  argument  by  the  parties,  but  the 
determination  of  relevance  cannot  be  made  in  this  case,  or 
any  other  case,  by  one  of  the  parties.  And  I  think  that  is  a 
fundamental  misconception  which  should  be  set  straight, 
because  the  Court  is  going  to  act  on  the  basis  that  rel- 
evance will  be  determined  by  the  Court,  after  argument,  of 
course,  by  the  parties. 

Thank  you,  Mr.  Kennedy.  [Transcript  of  Status  Call  of 
March  14,  1977  at  23-25,  Common  Cause  v.  Bailar,  Civil 
Action  No.  1887-73  (D.D.C.).] 
Later  in  the  status  call,  the  following  exchange  took  place: 

Judge  Pratt.  Will  you  be  communicating  with  your 
principals  between  now  and  the  4th  of  April,  Mr.  Kenne- 
dy? 

Mr.  Kennedy.  Very  much  so,  Your  Honor. 

Judge  Pratt.  I  think  you  should  impress  on  them  the 
concern  of  the  Court  with  the  present  lack  of  discovery  on 
the  part  of  the  Senate,  and  also  the  fact  that  we  have  not 
only  the  subpoena,  the  stipulation  of  January  7,  1976,  the 
Court's  order  incorporating  the  stipulation,  the  Court's 
order  of  September  24,  1976,  having  to  do  with  our  denial 
of  motions  for  relief  from  our  March  1st,  1976  order,  and 
that  one  of  these  days  we  are  going  to  have  to  bite  the 
bullet.  And  I  think  the  record  should  show  that  you  filed 
this  committee  report  in  two  volumes,  entitled  "Communi- 
cation with  constituents  of  codes  the  Senator's  duty  to 
inform  the  people,  the  report  of  the  ad  hoc  committee  on 
legislative  immunity,  United  States  Senate,  to  the  Senate 
Democratic  and  Republican  conferences,  dated  March  1, 
1977." 

I  assume  that  is  the  complete  report  that  Senator  Met- 
calfs  committee  will  be  presenting;  is  that  correct? 

Mr.  Kennedy.  It  is  the  report  which  they  are  submitting 
to  the  two  conferences.  I  cannot  anticipate  what  action  the 
conferences  will  take,  or  whether  they  will  ask  for  further 
reports. 

Judge  Pratt.  I  see.  Thank  you,  Mr.  Kennedy. 

Judge  Wilkey.  Mr.  Kennedy,  I  view  this  matter,  and  I 
am  sure  Judge  Jones  does  too,  this  matter  of  all  the  code 
categories  have  not  been  produced,  code  categories  which 
were  used  or  could  be  used  for  the  frank[ed]  mail  is  inter- 
pretation we  put  on  the  original  subpoena,  on  the  stipula- 
tion which  you  entered,  and  on  two  orders,  and  this  cannot 
long  go  with  the  Court's  orders  and  your  stipulation  is 
ignored. 

Now,  that  is  just  about  as  plain  as  we  can  make  it  at 
this  time.  We're  going  to  wait  and  see  what  the  facts  show, 
but  on  the  facts  as  they  stand  now  you  have  a  problem. 
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[Transcript  of  Proceedings  of  March  14,  1977  at  34-35, 
Common  Cause  v.  Bailar,  Civil  Action  No.  1887-73 
(D.D.C.).] 

On  April  1,  1977,  plaintiffs  filed  with  the  court  a  list  of  docu- 
ments which  had  not  been  produced  by  James  Estep,  the  Manager 
of  the  Senate  Computer  Service  and  by  the  100  Senate  administra- 
tive assistants.  Sought  from  Mr.  Estep  was  data  for  1972  and  the 
codes  maintained  in  the  Senate  computer  for  franked  mail  pur- 
poses by  each  Senator  and  the  number  of  names  in  each  category. 
From  the  100  administrative  assistants  the  plaintiffs  still  sought 
the  identity  of  the  categories  of  names  maintained  in  the  Senate 
computer  for  franked  mail  purposes  since  December  18,  1973,  and 
documents  which  contained  general  or  specific  instruction  on  the 
use  of  the  names  in  the  computer  for  franked  mail  purposes. 

On  April  4,  1977,  another  status  call  was  held.  Mr.  Kennedy 
pointed  out  that  neither  the  Senate  nor  any  of  its  employees  are 
parties  in  this  case,  and  that  the  Senate  employees  are  all  subject 
to  Senate  Rule  30,  providing  that  no  memorial  or  other  paper 
presented  to  the  Senate  shall  be  withdrawn  from  its  files  except  by 
order  of  the  Senate.  In  addition,  he  said,  these  employees  are 
bound  by  S.  Res.  411,  94th  Congress,  2d  Sess.  (March  24,  1976),  and 
the  information  sought  by  Common  Cause  is  under  the  control  of 
the  Senate  and  the  individual  Senators.  Mr.  Kennedy  reviewed  the 
reasons  why  the  Senate  takes  the  position  that  the  franking  privi- 
lege is  part  of  the  official  responsibilites  and  duties  of  the  Members 
of  the  Senate  to  keep  constituents  informed.  He  pointed  out  that 
despite  this  constitutional  assertion,  the  Senate  in  this  action  had 
acted  within  the  judicial  framework,  appealing  court  decisions  and 
seeking  protective  orders,  and  that  the  Senate  had  directed  him, 
with  respect  to  discovery,  to  work  out  an  arrangement  agreeable  to 
the  court  and  the  plaintiffs,  but  if  none  could  be  worked  out,  then 
the  Senate  would  appeal  any  decision  adverse  to  its  interests.  He 
stated  he  had  earnestly  tried  to  work  out  what  documents  would  be 
produced,  but  quoted  counsel  for  Common  Cause  as  telling  him 
"But  when  are  you  going  to  understand  I  don't  want  to  work  this 
out  with  you,  stop  wasting  your  time?"  [Transcript  of  Status  Call  of 
April  4,  1973,  at  10.  Common  Cause  v.  Bailar,  Civil  Action  No. 
1887-73  (D.D.C.).]  He  also  asserted  that  plaintiffs  didn't  need  this 
information  and  alleged  that  this  could  be  shown  by  the  fact  that 
they  had  distorted  the  information  they  had  already  received. 

Mr.  Kennedy  also  told  the  court  that  on  April  1,  1977,  the  Senate 
had  passed  Senate  Rule  48  prohibiting  Senators  from  abusing  the 
nonfranking  data  stored  in  the  Senate's  computer  by  using  it  for 
franked  mail  purposes,  regardless  of  whether  or  not  the  statute 
challenged  in  this  action  is  found  unconstitutional.  He  explained 
Rule  48  to  the  court,  step  by  step,  and  then  told  the  court  that  the 
items  sought  by  plaintiffs  which  they  said  had  not  been  provided 
either  did  not  exist,  or  else,  with  the  consent  of  the  Senate  which 
Mr.  Kennedy  would  seek,  they  would  be  provided  to  the  court  for 
in  camera,  inspection,  so  that  the  court  might  rule  on  their  rel- 
evancy. Mr.  Kennedy  said  that  the  reason  they  were  doing  this  is 
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that  since  the  Senate  and  its  employees  are  not  parties  to  the 
actions  they  could  not  confront  false  implications  at  trial. 

Finally,  Mr.  Kennedy  read  a  letter  from  Senator  Metcalf,  and 
placed  it  in  the  record  at  the  court's  request.  The  letter  noted  that 
under  the  direction  of  the  joint  leadership  of  the  Senate,  the  Ad 
Hoc  Committee  on  Legislative  Immunity  had  been  studying  the 
matters  in  connection  with  the  lawsuit  for  over  a  year,  and  its 
report  had  been  adopted  by  both  the  Senate  Democratic  and  Re- 
publican Conferences  and  issued  as  Senate  Document  No.  95-33  on 
March  28,  1977.  The  Ad  Hoc  Committee  concluded  that  the  dis- 
semination of  information  relating  to  proposed  or  enacted  legisla- 
tion, the  administration  of  legislation  by  the  executive,  or  the 
review  of  such  legislation  by  the  judiciary  are  all  an  integral  part 
of  a  legislator's  function  and  are  indistinguishable  from  a  Senator's 
legislative  activities,  and  that  the  distribution  of  this  information  is 
part  of  his  official  business  and  is  entitled  to  be  mailed  under  the 
frank.  The  letter  declared  that  the  Senate  had  gone  to  extraordi- 
nary lengths  to  serve  the  interests  of  justice  in  this  action  by 
authorizing  and  permitting  its  employees  to  testify  and  by  supply- 
ing voluminous  materials  to  the  plaintiffs.  However,  the  Ad  Hoc 
Committee  had  reviewed  the  request  for  additional  materials  made 
upon  the  administrative  assistant  of  every  Senator  and  had  deter- 
mined that  there  was  no  connection  between  the  materials  sought 
and  the  use  of  the  frank  by  Senate  offices.  Therefore,  the  Ad  Hoc 
Committee  was  not  recommending  that  the  Senate  authorize  the 
subpoenaed  administrative  assistants  to  turn  over  these  materials. 
The  letter  concluded: 

The  Senate  cannot  simply  accede  to  excessive  demands 
of  this  kind.  Not  only  do  such  demands  disrupt  the  oper- 
ation of  the  Senate  and  involve  extensive  costs,  they  also 
intrude  without  cause  into  its  functions  and  privileges. 

The  committee  recognizes  that  there  is  at  present  no 
statute  defining  the  scope  of  the  Senatorial  privilege  in- 
volved here.  While  there  is  a  body  of  case  law  defining  the 
express  immunity  reserved  to  the  Congress  in  the  Consti- 
tution, the  Courts  have  yet  to  address  the  privilege  of  the 
Houses  of  Congress  deriving  from  the  supremacy  of  each 
branch  of  the  government  within  its  own  assigned  area  of 
Constitutional  responsibilities. 

Whether  the  privileges  and  immunities  of  the  Senate 
can  be  properly  invoked  in  the  case  now  before  this  Court 
is,  of  course,  for  the  Courts  to  decide — just  as  the  Courts 
will  decide  all  other  judicial  questions  raised,  including 
what  information  is  relevant  and  necessary. 

Until  there  is  a  final  judicial  determination  to  the  con- 
trary, however — and  after  appeal,  if  necessary,  as  to  the 
issues  of  relevancy  and  privilege — the  committee,  with  the 
concurrence  of  both  the  Senate  Democratic  and  Republi- 
can Conferences,  will  continue  to  contest  the  relevance  of 
the  additional  materials  sought  by  the  plaintiff  and  to 
assert  the  privileges  and  immunities  of  the  Senate  in  order 
to  preserve  and  protect  the  powers  and  prerogatives  grant- 
ed  and   reserved   to   the   Congress   by   the   Constitution. 
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[Letter  from  Senator  Lee  Metcalf  to  Cornelius  B.  Kennedy, 
dated  April  4,  1977.] 

Mr.  Kenneth  J.  Guido,  Jr.,  Counsel  for  Common  Cause,  disputed 
the  assertions  of  Mr.  Kennedy,  and  asked  that  the  materials  sought 
in  the  subpoena  be  turned  over  to  the  plaintiffs. 

At  the  conclusion  of  the  status  call,  the  court  directed  Mr.  Ken- 
nedy, to  submit  the  materials  to  the  court  for  in  camera  inspec- 
tions. 

On  April  29,  1977,  the  Senate  passed  S.  Res.  136,  95th  Cong.,  1st 
Sess.  (1977),  which  authorized  Mr.  Kennedy,  counsel  for  the  subpoe- 
naed Senate  employees,  to  furnish  to  the  District  Court,  for  in 
camera  inspection: 

"(1)  information  on  volume  of  mail  for  the  year  1972 
with  the  identity  of  the  Senators  coded,  set  out  in  the 
same  fashion  as  the  information  previously  authorized  to 
be  submitted  to  the  court  and  to  the  plaintiffs  for  1973, 
1974,  and  1975; 

(2)  those  copies  of  what  are  known  as  computer  code 
counts,  identifying  the  categories  of  codes  maintained  in 
the  Senate  computer  by  each  Senate  office  and  the  number 
of  names  in  each  category,  which  were  retained  by  the 
computer  Center  in  1975,  and  the  computer  code  count 
made  near  the  close  of  1976  for  the  Senate  offices  not 
included  in  the  1975  group,  in  each  case  with  the  identity 
of  the  Senators  coded;  *  *  *" 

The  resolution  further  provided  that  Mr.  Kennedy  was  to  furnish 
from  the  100  Senators'  administrative  assistants: 

"[A]  form  that  the  identity  of  the  Senator  is  coded  consist- 
ent with  the  manner  in  which  earlier  information  was 
submitted  in  this  case,  the  meaning  assigned  to  such  codes 
to  the  extent  that  he  may  have  that  information  in  his 
possession,  as  well  as  such  general  or  specific  instructions 
which  he  has  in  his  possession  with  respect  to  the  use  of 
the  code  categories  maintained  by  that  office,  *  *  *" 

On  May  2,  1977,  U.S.  District  Judge  George  L.  Hart  was  named 
to  replace  Judge  William  B.  Jones  on  the  three-judge  District 
Court. 

At  a  status  call  on  May  25,  1977,  Mr.  Kennedy  was  directed  to 
file  the  requested  documents  in  camera  by  June  15,  1977.  The  court 
stated  that  before  it  would  release  any  of  the  information  to  the 
plaintiffs  it  would  notify  the  Senate  and  give  it  60  days  to  obtain  a 
stay  order. 

On  August  31,  1977,  Common  Cause  filed  a  notice  of  taking  a 
deposition,  on  September  14,  1977,  of  the  National  Records  Center, 
Accession  and  Disposal  Branch,  General  Services  Administration. 
The  National  Records  Center  had  also  been  served  with  a  subpoena 
duces  tecum  commanding  the  appearance  of  a  representative  to  be 
designated  by  them  at  such  deposition,  and  further  commanding 
that  the  representative  so  designated  produce  for  inspection;  (1) 
copies  of  all  Records  Transmittal  Receipt  Forms  which  had  been 
transmitted  to  the  National  Records  Center  since  January  1,  1972; 
(2)  copies  of  all  Records  Reference  (Retrieval)  Requests  which  have 
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been  transferred  from  the  National  Records  Center  since  January 
1,  1972;  and  (3)  all  documents,  correspondence,  memoranda,  and 
other  writings,  or  copies,  received  by  the  National  Records  Center 
relating  to  the  use  by  the  Senators  so  designated  or  their  agents 
and/or  employees,  of  direct  mail,  the  Congressional  mailing  privi- 
lege, and/or  direct  mailing  lists  and/or  techniques  which  were 
transmitted  to  the  National  Records  Center  since  January  1,  1972. 

On  September  2,  1977,  the  Federal  defendants  filed  a  report 
regarding  a  meeting  held  on  July  20,  1977,  between  the  Federal 
defendants,  the  intervening  defendant  and  the  Senate  deponents 
and  a  subsequent  agreement  to  provide  plaintiff  with  an  opportuni- 
ty to  inspect  documents  of  the  U.S.  Department  of  Agriculture 
relating  to  the  Department  of  Agriculture's  farmers'  bulletins  pub- 
lications program. 

On  September  7,  1977,  the  National  Records  Center,  Accession 
and  Disposal  Branch,  General  Services  Adminstration  filed  an  ob- 
jection to  the  production,  by  September  14,  1977,  of  the  various 
documents  as  specified  in  the  subpoena  duces  tecum. 

An  order  was  filed  on  September  23,  1977,  directing  that  the 
material  submitted  to  the  court  for  in  camera  inspection  as  author- 
ized by  S.  Res.  136,  95th  Cong.,  1st  Sess.  (1977),  be  retained  by  the 
court  for  60  days  pending  appeal  and  that,  if  no  appeal  has  been 
noted  within  60  days,  the  material  be  released  to  Common  Cause. 

Notices  of  appeal  to  the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  and  to  the  U.S.  Supreme  Court  by  Peter  Stav- 
rianos  and  the  other  Senate  employees,  nonparty  deponents,  of  the 
order,  were  filed  on  October  21,  1977. 

Plaintiffs  moved  the  court  on  October  26,  1977,  to  compel  the  100 
Senate  Administrative  Assistants  to  produce  documents. 

On  November  15,  1977,  the  Senate  agreed  to  S.  Res.  325,  95th 
Congress,  1st  Sess.  (1977)  which  authorized  the  counsel  for  the 
subpoenaed  Senate  employees  to  furnish  the  material  for  use  in  the 
proceeding  without  restriction  to  in  camera  use,  but  subject  to  the 
protective  provisions  in  the  previously  approved  stipulation.  The 
resolution  also  authorized  the  counsel  for  the  subpoenaed  Senate 
employees  to  file  for  leave  to  intervene  on  behalf  of  the  Senate  in 
order  to  protect  and  defend  the  duties,  responsibilities,  rights  and 
privileges  of  the  Senate  under  Article  I  of  the  Constitution. 

A  memorandum  in  opposition  to  plaintiffs'  motion  to  compel  the 
100  Senate  Administrative  Assistants  to  produce  documents  was 
filed  on  November  17,  1977  by  the  100  Senate  Administrative  Assis- 
tants. 

On  November  29,  1977  the  Senate  employee  deponents  filed  a 
motion  to  withdraw  their  notice  of  appeal.  On  the  same  day,  an 
order  was  filed  granting  the  motion  to  withdraw  the  separate 
notices  of  appeal  to  the  U.S.  Supreme  Court  and  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  Circuit. 

The  motion  of  plaintiffs  to  compel  the  100  Senate  Administrative 
Assistants  to  produce  documents  was  argued  and  granted  on  No- 
vember 29,  1977  and  an  order  granting  the  motion  was  filed  on 
December  19,  1977. 

Status. — The  case  is  pending  before  the  three-judge  court  in  the 
U.S.  District  Court  for  the  District  of  Columbia. 
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The  full  texts  of  the  orders  of  September  23,  1977  and  December 
23,  1977  are  printed  in  the  "Decisions"  section  of  Court  Proceedings 
and  Actions  of  Vital  Interest  to  the  Congress,  Part  3,  December  31, 
1977. 

The  full  text  of  the  court's  "Memorandum  and  Order"  of  July  30, 
1975,  the  "Stipulation  and  Protective  Order  Regarding  Production 
of  Information  and  Documents  By  Certain  Employees  of  the  House 
of  Representatives,"  filed  on  March  1,  1976,  and  the  "Order"  of  the 
court  filed  on  March  1,  1976,  were  printed  in  the  "Decisions" 
section  of  the  report  of  Court  Proceedings  and  Actions  of  Vital 
Interest  to  the  Congress,  April  15,  1976. 

The  full  text  of  the  memorandum  and  order  of  February  10, 
1975,  was  printed  in  the  "Decisions"  section  of  the  report  of  Court 
Proceedings  and  Actions  of  Vital  Interest  to  the  Congress,  April  15, 
1975. 

Lewis  v.  Chisholm  (New  Case) 

Civil  Action  No.  78—0196  (D.D.C.) 

Brief. — O'Dell  Lewis,  a  former  legislative  assistant  to  Representa- 
tive Shirley  Chisholm,  filed  this  suit  along  with  Lewis'  ex-wife  Judy 
Ann  Lewis  in  the  United  States  District  Court  for  the  District  of 
Columbia  on  February  3,  1978.  Named  as  defendants  are  Congress- 
woman  Shirley  Chisholm;  Carolyn  J.  Smith,  Representative  Chis- 
holm's  administrative  assistant;  Muriel  Morrissey,  chief  legislative 
assistant  to  Congresswoman  Chisholm;  and  Colleen  O'Connor,  press 
secretary  to  Representative  Chisholm  during  the  period  of  Mr. 
Lewis'  employment  with  Congresswoman  Chisholm. 

The  complaint  states  five  causes  of  action.  The  first  cause  of 
action  is  a  breach  of  contract  claim  charging  defendants  with  em- 
ployment discrimination  based  on  sex  in  violation  of  the  House 
Fair  Employment  Practices  Agreement  by  discharging  Lewis  be- 
cause of  his  sex,  the  second  cause  of  action  alleges  employment 
discrimination  based  on  sex  in  violation  of  the  Fifth  Amendment  to 
the  Constitution.  The  third  cause  of  action  is  one  of  injurious 
falsehood,  claiming  that  Ms.  Smith  submitted  a  false  statement  to 
the  U.S.  Department  of  Labor  to  the  detriment  of  Mr.  and  Mrs. 
Lewis.  The  fourth  cause  of  action  alleges  interference  with  a  pro- 
spective advantage  and  defamation  on  the  basis  of  a  letter  alleged- 
ly sent  by  Representative  Chisholm  to  a  prospective  employer  of 
Mr.  Lewis.  The  final  cause  of  action  is  a  claim  of  libel  and  slander 
based  on  statements  allegedly  made  to  a  reporter  for  the  New  York 
Post  and  printed  in  that  newspaper. 

The  complaint  seeks  $50,000  in  compensatory  damages,  $500,000 
in  punitive  damages  and  an  order  prohibiting  defendants  from 
making  statements  concerning  the  plaintiffs. 

Defendants  Chisholm,  Smith  and  O'Connor  filed  an  answer  on 
February  23,  1978.  Included  in  the  answer  was  a  counterclaim  by 
defendant  Smith  for  compensatory  and  punitive  damages  in  the 
amount  of  $250,000.  The  counterclaim  alleges  that  Mr.  Lewis'  claim 
is  spurious,  malicious  and  brought  in  bad  faith  solely  for  the  pur- 
pose of  harassing  defendant  Smith. 

Defendant  Morrissey  also  filed  an  answer  on  February  27,  1978. 

Status. — The  case  is  pending  in  the  District  Court. 


VI.  Disputed  Elections 

Moreau  v.  Tonry 

No.  76-3290  (E.D.  La.) 

Brief. — On  October  2,  1976,  a  runoff  primary  was  held  for  the 
Democratic  nomination  for  the  U.S.  House  of  Representatives  for 
the  First  Congressional  District  of  Louisiana.  The  apparent  winner 
of  the  runoff,  Richard  Tonry,  then  defeated  the  Republican  candi- 
date in  the  general  election  on  November  2,  1976,  and  was  seated 
as  a  Member  of  the  95th  Congress  on  January  4,  1977. 

From  the  runoff  primary  election  three  civil  actions  have  arisen. 

In  the  first  action,  James  Moreau,  the  other  candidate  in  the 
runoff  primary,  brought  suit  in  the  State  District  Court  pursuant 
to  the  Louisiana  election  statute  (La.  R.S.  18:364).  [Moreau  v.  Tonry, 
No.  28-837  (25th  Jud.  Dist.  Ct.  of  Parish  of  St.  Bernard,  La.  Oct.  15, 
1976).]  Mr.  Moreau  asserted  that  but  for  fraud  and  irregularities 
he,  rather  than  Mr.  Tonry,  would  have  been  the  nominee  and  in 
fact,  by  reason  of  the  legal  votes  cast  in  the  race,  he  was  the 
nominee.  The  State  District  Court  found  no  basis  for  voiding  the 
election,  but  the  Louisiana  Court  of  Appeals,  sitting  en  banc,  decid- 
ed to  set  aside  the  election.  [Moreau  v.  Tonry,  No.  8222  (4th  Cir.  of 
La.  Oct.  21,  1976).]  The  State  Court  of  Appeals  decision  was  subse- 
quently overturned  by  the  Louisiana  Supreme  Court  which  rein- 
stated the  judgment  of  the  District  Court  dismissing  the  election 
contest.  [Moreau  v.  Tonry,  No.  58791  (Supreme  Court  of  Louisiana 
Oct.  25,  1976).] 

The  Louisiana  Supreme  Court's  decision  was  appealed  to  the  U.S. 
Supreme  Court  which,  on  March  21,  1977,  dismissed  the  appeal  for 
want  of  a  properly  presented  Federal  question.  [Moreau  v.  Tonry, 
45  U.S.L.W.  3646  (U.S.  Mar.  21,  1977).] 

As  the  election  contest  was  progressing  through  the  Louisiana 
State  courts,  Mr.  Moreau  filed  suit  as  an  elector  in  the  U.S.  Dis- 
trict Court  for  the  Eastern  District  of  Louisiana  for  deprivation  of 
rights  under  the  Fourteenth  Amendment  to  the  Constitution  and 
the  Civil  Rights  Act  of  1965.  [Moreau  v.  Tonry,  No.  76-3087)  ED.  La. 
Oct.  7,  1976).] 

Mr.  Moreau  sought  to  enjoin  the  Louisiana  Secretary  of  State 
from  recognizing  Mr.  Tonry  as  the  Democratic  nominee  and  from 
conducting  a  general  election  on  November  2,  1976,  for  the  1st 
District  House  seat.  The  suit  was  dismissed  "for  failure  to  state  a 
claim  upon  which  relief  can  be  granted  and/or  for  lack  of  jurisdic- 
tion." [Appellants'  Brief  at  3,  Moreau  v.  Tonry,  No.  74-4230  (5th 
Cir.).]  No  appeal  was  taken. 

On  October  26,  1976,  Mr.  Moreau  and  a  group  of  his  supporters 
filed,  in  the  Federal  District  Court  for  the  Eastern  District  of 
Louisiana,  an  action  for  deprivation  of  rights  under  Article  I  of  the 
United  States  Constitution  and  the  Fourteenth  Amendment  of  the 
Constitution.  [Moreau  v.  Tonry,  No.  76-3290  (ED.  La.  Oct.  26,  1976).] 
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The  defendants,  including  Mr.  Tonry,  filed  motions  to  dismiss 
asserting,  inter  alia,  "that  the  action  was  either  res  judicata  or 
collaterally  estopped  because  of  the  dismissal  of  plaintiffs  case[s]  in 
State  and  Federal  court[s]."  [Id.  at  4.]  The  District  Court  refused  to 
dismiss,  holding  that  the  doctrine  of  res  judicata  was  not  applicable 
and  that  the  action  was  collaterally  estopped  as  to  only  part  of  the 
asserted  irregularities.  The  defendants  appealed. 

As  articulated  by  the  appellants  the  issues  presented  for  review 
by  the  5th  Circuit  Court  of  Appeals  were: 

1.  Whether  the  District  Court  has  jurisdiction  over  elec- 
tion contest  suits  concerning  elections  for  United  States 
Representatives  to  Congress  brought  by  electors  when  a 
State  contest  remedy  is  provided  and  finally  adjudicated; 

2.  Whether  the  action  is  res  judicata  or  is  collaterally 
estopped  because  of  the  disposition  of  the  issues  in  Louisi- 
ana State  courts;  and  the  disposition  of  plaintiffs  previous 
action  in  Federal  court; 

3.  Whether  laches  bars  the  assertion  of  a  Federal  cause 
of  action  to  annul  primary  election  brought  so  near  the 
date  of  the  general  election  that  neither  a  new  election  or 
appointment  of  a  nominee  under  State  law  is  an  available 
remedy; 

4.  Whether  mootness  bars  this  action,  in  that  after  the 
election  the  House  of  Representatives  has  the  power  to 
decide  whom  it  will  seat.  [Id.  at  1.] 

Oral  argument  was  held  in  the  action  before  the  5th  Circuit 
Court  of  Appeals  on  January  26,  1977. 

On  April  13,  1977,  the  25th  Judicial  District  Court  of  the  Parish 
of  St.  Bernard  reopened  its  case.  On  April  21,  1977,  Judge  Melvin 
A.  Shortess  vacated  his  judgment  of  October  15,  1976.  Finding  that 
"but  for"  the  fraud  perpetrated  upon  the  court  by  the  witnesses 
who  testified  the  action  would  not  have  been  dismissed,  Judge 
Shortess  concluded  that  his  original  decision  had  to  be  vacated. 
Because  of  the  fraud  which  he  found,  he  also  concluded  that: 

As  a  consequence,  Tonry  rather  than  Moreau  became 
the  Democratic  nominee,  and  Tonry  now  sits  in  Congress. 
The  language  of  Article  1,  Section  5,  of  the  U.S.  Constitu- 
tion makes  Congress  the  sole  judge  of  the  qualification  of 
its  members.  Congress  must  now  decide.  Hopefully,  it  will 
bear  in  mind  that  this  court,  for  all  of  the  reasons  set 
forth  above,  does  now  annul  and  set  aside  its  prior  judg- 
ment of  October  15,  1976.  [Moreau  v.  Tonry,  No.  29-542 
(25th  Jud.  Dist.  Ct.  of  Parish  of  St.  Bernard,  La.  April  21, 
1977);  Slip  Opinion  at  17.] 
On  May  4,  1977,  Mr.  Tonry  resigned  his  seat  in  the  U.S.  House  of 
Representatives. 

A  special  panel  of  the  Committee  on  House  Administration  of 
the  U.S.  House  of  Representatives  had  also  been  investigating  the 
alleged  vote  fraud.  With  Mr.  Tonry's  resignation,  the  panel 
dropped  its  inquiry,  although  it  did  issue  a  report  in  the  form  of  a 
committee  print  on  June  2,  1977. 

On  June  9,  1977,  the  U.S.  Court  of  Appeals  for  the  5th  Circuit 
announced  its  decision  per  curiam.  Noting  that  Mr.  Tonry's  resig- 
nation mooted  the  appellee's  chief  requests  to  set  aside  the  results 
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of  the  Democratic  primary,  the  court  concluded  that  nothing  re- 
mained of  the  action  for  which  the  court  could  grant  the  interlocu- 
tory appeal.  The  court  thus  vacated  the  decision  of  the  District 
Court  allowing  the  appeal  and  remanded  the  action  back  to  the 
District  Court  for  consideration  of  the  mootness  of  the  entire  action 
or  for  such  further  proceedings  as  the  District  Court  might  require. 

Status. — The  Federal  action  (76-3290)  is  pending  before  the  U.S. 
District  Court  for  the  Eastern  District  of  Louisiana. 

The  complete  text  of  the  April  21,  1977  decision  of  the  25th 
Judicial  District  Court  for  the  Parish  of  St.  Bernard  is  printed  in 
the  "Decisions"  section  of  the  Court  Proceedings  and  Actions  of 
Vital  Interest  to  the  Congress,  Part  2,  August  15,  1977. 

The  complete  text  of  the  per  curiam  opinion  of  the  Court  of 
Appeals  is  printed  in  the  "Decisions"  section  of  Court  Proceedings 
and  Actions  of  Vital  Interest  to  the  Congress,  Part  2,  August  15, 
1977. 

The  complete  texts  of  the  opinions  of  the  Supreme  Court  of 
Louisiana,  the  Louisiana  4th  Circuit  Court  of  Appeals,  and  the  25th 
Judicial  District  Court  for  the  Parish  of  St.  Bernard,  are  printed  in 
the  "Decisions"  section  of  the  report  of  Court  Proceedings  and 
Actions  of  Vital  Interest  to  the  Congress,  Part  1,  April  15,  1977. 


VII.  Other  Actions  Involving  Members  in  a  Representative 

Capacity 

Odiums  v.  Powell 

Nos.  75-1974,  75-1975,  75-2117,  76-1418  and  76-1419  (D.C.  Cir.) 
and  No.  2271-71  (D.D.C.) 

and, 

Powell  v.  Dellums 

No.  77-955  (U.S.  Supreme  Court) 
and, 

Wilson  v.  Dellums 

No.  77-1129  (U.S.  Supreme  Court) 

Brief. — This  action  for  declaratory  and  injunctive  relief  and  for 
damages,  brought  in  the  U.S.  District  Court  for  the  District  of 
Columbia  on  November  11,  1971,  arises  out  of  the  arrest  of  some 
1,200  persons  assembled  on  the  steps  of  the  House  of  Representa- 
tives at  the  Capitol  Building  on  May  5,  1971. 

Representative  Ronald  V.  Dellums,  a  plaintiff,  brought  the  action 
as  an  individual  for  violation  of  his  constitutional  rights  and  for 
interference  with  the  discharge  of  his  constitutional  duties  as  a 
Member  of  Congress.  The  other  plaintiffs,  all  arrested  demonstra- 
tors, sued  individually  and  as  members  of  their  class,  seeking  dam- 
ages, expungement  of  arrest  records  and  destruction  of  illegally 
obtained  fingerprints  and  photographs. 

Defendants  named  in  the  complaint  included  the  Chief  of  the 
Capitol  Police  James  M.  Powell,  the  Chief  of  the  Metropolitan 
Police  Department,  the  District  of  Columbia,  then-U.S.  Attorney 
General  John  Mitchell,  and  then-Deputy  Attorney  General  Richard 
Kleindienst. 

Numerous  pretrial  motions  were  filed  on  behalf  of  the  parties  to 
the  action  resulting  in  a  number  of  rulings  by  U.S.  District  Judge 
William  B.  Bryant,  in  which  he  denied  plaintiffs'  motion  for  a 
preliminary  injunction,  granted  plaintiffs'  motion  to  maintain  the 
action  as  a  class  action  and  required  defendants  to  supply  to  plain- 
tiffs the  names  and  addresses  of  the  persons  arrested  on  the  Cap- 
itol steps  on  May  5,  1971,  in  order  that  notices  of  the  class  action 
could  be  sent  to  them,  and  permitted  extensive  discovery  through 
the  use  of  interrogatories. 

On  December  2,  1974,  defendant  Mitchell  was  granted  a  sever- 
ance because  of  his  involvement  with  other  judicial  proceedings. 

On  January  16,  1975,  a  $12  million  judgment  against  the  defend- 
ants (other  than  Mr.  Mitchell  and  Mr.  Kleindienst)  for  false  arrest 
and  infringement  of  basic  rights  under  the  First,  Fourth  and 
Eighth  Amendments  to  the  Constitution,  was  awarded  to  the  1,200 
antiwar  demonstrators.  Representative  Dellums  was  awarded 
$7,500  for  deprivation  of  his  rights  of  free  speech  under  the  First 
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Amendment.  [Dellums  v.  Powell,  Civil  Action  No.  2271-71  (D.D.C. 
1975).] 

Appeals  were  filed  by  the  defendants  on  October  1,  1975  (Nos. 
75-1974  and  75-1975).  On  October  22,  1975,  plaintiffs  filed  an 
appeal  (No.  75-2117)  from  an  October  20,  1975  final  judgment  by 
the  District  Court  dismissing  defendant  Kleindienst  as  a  party  to 
the  action. 

On  March  4,  1976,  the  District  Court  reinstated  into  the  class 
three  plaintiffs  who  had  been  dismissed  from  the  suit  as  original 
plaintiffs.  Defendants  immediately  appealed  this  decision  (Nos.  76- 
1418  and  76-1419). 

All  five  cases  were  consolidated  for  purposes  of  appeal  on  June  3, 
1976,  and  oral  argument  was  heard  by  the  Appeals  Court  on  Janu- 
ary 14,  1977. 

Plaintiffs,  meanwhile,  had  begun  to  proceed  with  their  action 
against  Mr.  Mitchell.  Before  the  severance  of  the  trial  on  Decem- 
ber 2,  1974,  a  subpoena  duces  tecum  had  been  served  upon  Philip 
Buchen,  counsel  to  then-President  Ford,  demanding  production  of 
"all  tapes  and  transcripts  of  White  House  conversations  during  the 
period  of  April  16  through  May  10,  1971,  at  which  'May  Day' 
demonstrations  *  *  *  were  discussed."  The  subpoena  was  served  in 
October  1974.  Mr.  Buchen  filed  a  motion  to  quash  the  subpoena, 
stating  that  although  he  had  actual  physical  control  over  the  tapes, 
he  was  not  their  custodian.  Alternatively  he  argued  that  the  mate- 
rial sought  was  not  relevant  to  the  case.  The  District  Court  denied 
his  motion  on  November  14,  1974,  and  ordered  production  of  the 
material.  Counsel  for  former  President  Nixon  then  filed  a  motion 
for  a  stay  of  the  November  14  order  and  also  filed  a  motion  to 
quash  the  subpoena.  The  motion  for  a  stay  and  Mr.  Mitchell's 
motion  for  severance  were  both  granted  on  December  2,   1974. 

No  action  was  taken  on  the  subpoena  until  the  plaintiffs  began 
making  preparations  to  proceed  with  their  case  against  Mr.  Mitch- 
ell. On  February  17,  1976,  plaintiffs  filed  a  memorandum  in  opposi- 
tion to  Mr.  Nixon's  motion  to  quash.  The  District  Court  denied  Mr. 
Nixon's  motion  to  quash  on  March  10,  1976,  lifted  its  stay  order  of 
December  2,  1974,  and  ordered  Mr.  Buchen  to  advise  the  court  of 
the  time  necessary  for  compliance  with  the  subpoena.  Mr.  Nixon 
immediately  appealed,  and  the  Court  of  Appeals  stayed  the  District 
Court's  order  pending  appeal. 

The  Appeals  Court  issued  its  opinion  on  the  Nixon  appeal  on 
January  28,  1977.  The  court  rejected  "Mr.  Nixon's  contention  that 
a  formal  claim  of  privilege  based  on  the  generalized  interest  of 
Presidential  confidentiality,  without  more,  works  an  absolute  bar 
to  discovery  of  Presidential  conversations  in  civil  litigation,  regard- 
less of  the  relevancy  or  necessity  of  the  information  sought."  [Del- 
lums v.  Powell,  No.  76-1336  (D.C.  Cir.  Jan.  28,  1977);  Slip  Opinion 
at  61.]  The  court  concluded  that  the  privilege  is  only  presumptive, 
not  absolute,  requiring  a  balancing  approach  weighing  the  interests 
to  be  protected  against  the  necessity  for  production.  The  Appeals 
Court  affirmed  the  District  Court's  finding  that  plaintiffs  had  made 
a  showing  sufficient  to  overcome  the  claim  of  privilege.  However, 
the  Appeals  Court  ruled  that  the  District  Court  erred  in  failing  to 
provide  adequate  protections  for  Mr.  Nixon's  personal  privacy  in- 
terests in  the  subpoenaed  materials,  and  it  ordered  the  District 
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Court  to  take  certain  steps  to  insure  that  privacy.  The  court  or- 
dered the  District  Court's  memorandum  order  remanded  for  modifi- 
cation and  ruled  that  the  subpoena  may  thereafter  issue. 

Judge  MacKinnon,  in  a  separate  opinion  concurring  in  part  and 
dissenting  in  part,  said  that  Presidential  privilege  should  protect 
former  Presidents  to  the  same  extent  it  protects  the  incumbent 
because  the  privilege  belongs  to  the  office. 

On  March  11,  1977,  Mr.  Nixon  filed  a  petition  for  rehearing  en 
banc. 

On  April  14,  1977,  the  petition  for  rehearing  was  denied.  Mr. 
Nixon  then  moved  for  a  stay  of  mandate,  which  the  Court  of 
Appeals  granted  until  at  least  30  days  after  a  decision  by  the  U.S. 
Supreme  Court  in  Nixon  v.  Administrator  of  General  Services. 

On  June  28,  1977,  the  U.S.  Supreme  Court  handed  down  its 
decision  in  Nixon  v.  Administrator  of  General  Services. 

On  July  13,  1977,  Mr.  Nixon  filed  a  petition  for  a  writ  of  certiora- 
ri with  the  U.S.  Supreme  Court.  [Nixon  v.  Dellums,  No.  77-81  (U.S. 
Supreme  Court).] 

The  Court  of  Appeals  issued  its  opinions  in  the  consolidated  cases 
on  August  4,  1977.  For  its  own  convenience,  the  court  wrote  sepa- 
rate opinions  in  each  case. 

In  the  appeals  of  James  M.  Powell,  the  Chief  of  the  United 
States  Capitol  Police  (No.  75-1974),  and  the  District  of  Columbia 
and  its  chief  of  police  at  that  time,  Jerry  V.  Wilson,  (No.  74-1975), 
the  court  (1)  affirmed  the  jury's  verdict  in  all  respects  on  its  find- 
ings that  appellants  were  liable  for  false  arrest  and  false  imprison- 
ment and  that  the  lower  court  had  not  incorrectly  denied  a  direct- 
ed verdict  or  a  new  trial  to  the  defendants  on  those  counts,  (2) 
vacated  the  judgment  of  liability  and  damages  for  cruel  and  unusu- 
al punishment  as  being  duplicative  and  contrary  to  law,  since  the 
jury  had  already  considered  these  matters  in  awarding  damages  for 
false  arrest  and  false  imprisonment,  (3)  affirmed  liability  as  to 
violation  of  First  Amendment  rights,  but  ordered  a  new  trial  as  to 
damages,  finding  that  the  $7,500  awarded  to  each  member  of  the 
class  was  in  these  circumstances,  "totally  out  of  proportion  to  any 
harm  that  has  been  suffered  *  *  *"  [Dellums  v.  Powell,  No.  75- 
1974  (D.C.  Cir.  August  4,  1977);  Slip  Opinion  at  53]  and  (4)  vacated 
the  judgment  on  liability  for  malicious  prosecution  and  ordered  a 
new  trial  on  this  charge  as  to  Mr.  Powell  only. 

Regarding  the  awarding  of  $7,500  to  Representative  Dellums  for 
deprivation  of  his  First  Amendment  rights,  the  court  agreed  with 
Representative  Dellums  that  he  had  suffered  a  First  Amendment 
wrong  when  his  listeners  were  arrested.  The  court  concluded  that 
damages  could  be  awarded  for  loss  of  these  rights,  but  just  as  it 
concluded  that  the  damages  awarded  to  the  class  for  loss  of  its 
First  Amendment  rights  were  excessive,  it  also  found  the  $7,500 
awarded  to  Representative  Dellums  to  be  excessive.  It  therefore 
affirmed  the  jury's  findings  that  the  defendants  were  liable  to 
Representative  Dellums  for  his  loss  of  First  Amendment  rights,  but 
ordered  a  new  trial  as  to  damages. 

In  the  appeals  of  the  orders  reinstating  into  the  class  the  three 
plaintiffs  who  had  been  dismissed  from  the  suit  as  original  plain- 
tiffs (Nos.  76-1418  and  76-1419),  the  Appeals  Court  affirmed  the 
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decision  of  the  trial  judge  reinstating  two  of  the  plaintiffs,  but 
ruled  that  the  third  should  not  have  been  reinstated. 

In  all  of  these  August  4,  1977  decisions  of  the  Court  of  Appeals 
Judge  Edward  A.  Tamm  dissented.  Judge  Tamm  was  of  the  opinion 
that  had  the  trial  court  taken  proper  judicial  notice  of  the  events 
preceding  the  arrests,  the  actions  of  the  police  would  have  been 
held  immune  from  civil  liability  as  a  matter  of  law. 

The  court  also  unanimously  affirmed  the  District  Court's  dismiss- 
al of  Mr.  Kleindienst  from  the  suit. 

On  August  11,  1977,  appellants  in  the  consolidated  cases  filed  a 
motion  for  an  extension  of  time  to  file  a  petition  for  rehearing. 

On  September  1,  1977,  a  per  curiam  order  was  filed  in  the  Court 
of  Appeals  granting  the  motions  of  the  District  of  Columbia  appel- 
lants in  numbers  75-1975  and  76-1419  to  file  petitions  for  rehear- 
ing and  extending  to  September  19,  1977,  the  time  within  which 
the  District  of  Columbia  appellants  might  file  petitions  for  rehear- 
ing and/or  suggestions  for  rehearing  en  banc  in  numbers  75-1975 
and  76-1419. 

On  October  3,  1977,  Mr.  Nixon's  petition  for  writ  of  certiorari  on 
his  appeal  was  denied  by  the  United  States  Supreme  Court. 

On  October  19,  1977,  the  District  of  Columbia  appellants  filed  a 
petition  for  rehearing  en  banc  in  the  Court  of  Appeals. 

On  October  21,  1977,  the  U.S.  Supreme  Court  extended  the  time 
for  defendant  Powell  to  file  a  petition  for  writ  of  certiorari  to 
January  1,  1978. 

On  November  14,  1977,  a  per  curiam  order  was  filed  in  the  Court 
of  Appeals  denying  the  petitions  for  rehearing  filed  by  both  appel- 
lees Ronald  V.  Dellums  et  al.  and  appellants  District  of  Columbia, 
et  al,  on  the  same  day,  a  per  curiam  order  en  banc  was  also  filed  in 
the  Court  of  Appeals  denying  appellants'  suggestion  for  a  rehear- 
ing en  banc. 

Mr.  Powell  filed  a  petition  for  writ  of  certiorari  with  the  U.S. 
Supreme  Court  on  January  3,  1978. 

Mr.  Wilson  filed  a  petition  for  writ  of  certiorari  with  the  U.S. 
Supreme  Court  on  February  10,  1978. 

Respondents  moved  to  recuse  Mr.  Justice  Blackmun  in  both  77- 
955  and  77-1129  on  May  9,  1978.  As  the  basis  for  the  motion,  the 
respondents  cite  statements  allegedly  made  by  Mr.  Justice  Black- 
mun at  a  Legal  Aid  Society  ceremony  in  New  York  City  on  March 
8,  1976.  According  to  respondents'  motion,  Mr.  Justice  Blackmun 
publicly  expressed  the  view  that  the  May  Day  demonstrators  were 
"trying  to  take  over  the  government"  and  expressly  stated  his 
approval  of  the  police  handling  of  the  demonstrations. 

Status. — New  trials  are  pending  in  the  District  Court  as  to  dam- 
ages and  as  to  the  malicious  prosecution  complaint  against  de- 
fendant Powell. 

The  petitions  for  writ  of  certiorari  are  pending  before  the 
United  States  Supreme  Court. 

The  complete  text  of  the  opinions  of  the  Court  of  Appeals  are 
printed  in  the  "Decisions"  section  of  Court  Proceedings  and  Actions 
of  Vital  Interest  to  the  Congress,  Part  2,  August  15,  1977,  as  follows: 
No.  75-1974  [Mr.  Wilson]  at  711;  No.  75-1975  [Mr.  Powell  and  the 
District  of  Columbia]  at  815;  and  Nos.  76-1418  and  76-1419  [rein- 
stated plaintiffs]  at  845. 
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The  complete  text  of  the  opinion  of  the  Court  of  Appeals  in 
Dellums  v.  Powell,  No.  77-1336  [Nixon  appeal]  is  printed  in  the 
"Decisions"  section  of  the  report  of  Court  Proceedings  and  Actions 
of  Vital  Interest  to  the  Congress,  Part  1,  April  15,  1977. 

Sportservice  Corp.  v.  Steiger 

Civil  Action  No.  C286651  (Superior  Court,  State  of  Arizona  for 
Maricopa  County) 

Brief. — On  January  25,  1974,  Sportservice  Corporation  and  its 
subsidiaries,  which  are  engaged  in  various  businesses  including 
horse  racing,  dog  racing,  and  businesses  identified  with  those  activ- 
ities, as  well  as  the  operation  of  food  and  beverage  concessions, 
filed  suit  against  then-Representative  Sam  Steiger,  one  of  his 
former  aides,  and  others  alleging  a  conspiracy  to  damage  plaintiffs 
business  activities  for  defendant's  personal  benefit.  The  complaint 
asks  $1  million  in  damages. 

Among  other  charges,  Sportservice  alleged  that  statements  made 
by  Representative  Steiger  and  dissemination  by  him  of  material  to 
certain  publications  were  part  of  the  conspiracy. 

Representative  Steiger,  in  his  answer,  denied  any  conspiracy, 
responded  that  all  the  statements  he  had  made  and  the  material 
he  had  furnished  were  true,  and  claimed  that  all  acts  done  or 
performed  were  in  his  capacity  as  a  Member  of  Congress  in  fur- 
therance of  his  official  duties.  As  such,  Representative  Steiger 
claimed  that  they  were  protected  by  the  "doctrines  of  legislative 
privilege  and  legislative  immunity."  As  for  the  statements  made  by 
him  and  alleged  by  Sportservice  to  be  defamatory,  Representative 
Steiger  asserted  that  his  statements  were  true,  made  in  good  faith 
in  the  belief  that  they  were  true,  and  in  any  event,  privileged  as 
statements  made  in  the  public  interest  involving  matters  of  public 
concern. 

Representative  Steiger's  answer  to  Sportservice's  complaint  con- 
tained a  counterclaim  alleging  that  Sportservice  was  engaging  in 
an  effort  to  defame  him  and  to  damage  his  reputation  individually 
and  as  a  Member  of  Congress.  Representative  Steiger's  counter- 
claim seeks  $2  million  in  damages. 

During  the  course  of  the  proceedings,  the  trial  court  ordered 
Representative  Steiger's  former  aide  to  answer  questions  put  to 
him  in  a  discovery  deposition.  Representative  Steiger  asserted 
Speech  or  Debate  clause  immunity  to  prevent  the  aide  from  re- 
sponding. Sportservice  then  sought  a  court  order  to  require  the 
aide  to  answer.  Such  an  order  was  issued  by  the  trial  court,  but 
Representative  Steiger  appealed.  The  matter  came  before  the  Ari- 
zona Supreme  Court  [Steiger  v.  The  Superior  Court  of  the  State  of 
Arizona  for  Maricopa  County,  536  P. 2d  689  (Ariz.  1975)]  and  was 
decided  on  June  4,  1975. 

Before  the  State  Supreme  Court,  Representative  Steiger  again 
asserted  that  the  actions  complained  of  by  Sportservice  were  car- 
ried out  in  his  official  capacity  and  that  Speech  or  Debate  clause 
immunity  was  a  bar  to  inquiry  into  his  legislative  activities. 

The  court  held  that  while  activities  that  are  clearly  related  to 
the  legislative  process  are  immune  from  inquiry,  even  when  gen- 
eral criminal  statutes  might  otherwise  apply,  Speech  or  Debate 
clause  immunity  does  not  shield  everything  related  to  a  Congress- 
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man's  office.  Only  acts  done  in  the  process  of  enacting  legislation 
are  protected.  While  Representative  Steiger  had  asserted  that  the 
acts  which  were  to  have  been  the  subject  matter  of  the  deposition 
were  part  of  an  investigation  he  was  conducting,  the  court  noted 
that  there  was  no  showing  that  the  investigation  was  related  to 
any  pending  Congressional  inquiry  or  legislation.  The  court  also 
noted  that  more  than  1  year  after  the  acts  occurred,  Representa- 
tive Steiger  introduced  a  bill  to  provide  criminal  penalties  for 
fixing  certain  horse  or  dog  races.  While  the  court  said  it  was 
arguable  that  the  impetus  for  the  legislative  proposal  may  have 
resulted  from  the  investigation  and  as  such  was  related  to  the 
legislative  process,  it  refused  to  accept  that  such  a  connection  was 
sufficient  to  bring  the  acts  within  the  protection  of  Speech  or 
Debate  clause  immunity. 

Status. — A  trial  on  the  merits  is  pending  in  the  Arizona  State 
court  system. 

The  decision  of  the  Arizona  Supreme  Court  in  Steiger  v.  The 
Superior  Court  of  the  State  of  Arizona  for  Maricopa  County  is 
printed  in  the  "Decisions"  section  of  the  report  of  Court  Proceed- 
ings and  Actions  of  Vital  Interest  to  the  Congress,  August  15,  1975. 

Reuss  v.  Balles 

No.  77-1012  (D.C.  Cir.) 

Brief. — Representative  Henry  Reuss  brought  this  action  (in  a 
complaint  filed  on  June  21,  1976,  and  in  an  amended  complaint 
filed  on  July  7,  1976)  against  the  individual  members  of  the  Feder- 
al Open  Market  Committee  (hereinafter  "FOMC")  who  are  not 
members  of  the  Board  of  Governors  of  the  Federal  Reserve  System, 
and  against  the  12  Federal  Reserve  Banks. 

The  individual  defendants  are  all  presidents  or  first  vice  presi- 
dents of  the  Federal  Reserve  Banks,  each  of  whom  was  appointed 
as  an  officer  by  his  Bank's  board  of  directors,  with  approval  of  the 
Board  of  Governors  of  the  Federal  Reserve  System.  Under  §  12A(a) 
of  the  Federal  Reserve  Act  (12  U.S.C.  §  326(a)),  the  FOMC  consists 
of  the  seven  members  of  the  Board  of  Governors  of  the  Federal 
Reserve  System,  plus  five  others  (and  their  alternates)  selected  by 
the  boards  of  directors  of  the  Federal  Reserve  Banks,  who  must  be 
either  presidents  or  first  vice  presidents  of  said  Banks.  Each  board 
of  directors  of  a  Bank  consists  of  nine  members,  three  of  whom  are 
chosen  by  the  Board  of  Governors  of  the  Federal  Reserve  System 
and  six  of  whom  are  chosen  by  the  commercial  banks  who  are  the 
stockholders  of  said  Bank. 

Representative  Reuss  states  that  he  is  "a  Member  of  the  House 
of  Representatives  and  is  Chairman  of  the  Committee  on  Banking, 
Currency  and  Housing,  which  pursuant  to  Rule  X.l(d)  of  the  Rules 
of  the  House  of  Representatives,  has  jurisdiction  of  legislative  mat- 
ters relating,  inter  alia,  to  banks  and  banking,  Federal  monetary 
policy,  money  and  credit,  valuation  and  revaluation  of  the  dollar, 
and  international  finance.  The  plaintiff  is  also  Chairman  of  the 
Subcommittee  on  International  Economics  of  the  Joint  Economic 
Committee  established  by  the  Employment  Act  of  1946  (15  U.S.C. 
Chapter  21)."  He  also  states  that  he  is  the  owner  of  certain  market- 
able bonds  whose  aggregate  cost,  aggregate  marketable  value,  and 
aggregate  face  value  are  in  excess  of  $20,000.  The  complaint  states 
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that  the  FOMC  makes  decisions  to  buy  or  sell  United  States  Gov- 
ernment securities  and  the  currencies  of  foreign  governments, 
which  decisions  are  then  carried  out  by  the  Federal  Reserve  Banks, 
and  that  these  purchases  or  sales  have  a  substantial  effect  on  the 
value  of  foreign  currencies  relative  to  the  currency  of  the  United 
States,  and  upon  domestic  bank  reserves,  bank  credit,  money 
supply,  interest  rates,  overall  credit  conditions,  economic  activity, 
jobs,  and  prices.  It  states  that  the  five  defendant  members  of  the 
FOMC  have  the  same  vote  as  the  seven  who  are  members  of  the 
Board  of  Governors  of  the  Federal  Reserve  System,  and  that  they 
exercise  substantial  power  in  the  formulation  of  the  decisions  on 
open  market  policy. 

Representative  Reuss  alleges  that  the  method  of  selection  of  the 
five  defendant  members  and  their  alternates  violates  Article  II, 
Section  2  (the  Appointments  Clause)  of  the  Constitution  because 
such  members  have  not  been  appointed  officers  of  the  United 
States  in  accordance  with  the  procedures  outlined  therein.  He  al- 
leges that  by  voting  on  the  FOMC  they  create  for  themselves  de 
facto  offices  of  the  United  States,  thereby  diminishing  or  usurping 
his  legislative  functions,  both  as  a  Member  of  the  House  and  as 
Chairman  of  its  Committee  on  Banking,  Currency  and  Housing.  He 
alleges  he  is  affected  in  participating  in  the  exercise  of  the  follow- 
ing powers  of  Congress: 

(a)  Regulating  the  value  of  money  and  foreign  exchange 
under  Article  I,  Section  8,  clause  5  of  the  Constitution. 

(b)  Providing  for  offices  under  the  United  States  not 
otherwise  provided  for  by  the  Constitution;  and  establish- 
ing the  qualifications  therefor,  prescribing  the  duties  and 
compensation  thereof,  and  providing  for  the  terms  of  office 
and  grounds  for  removal. 

(c)  Regulating  interstate  and  foreign  commerce. 

(d)  Borrowing  money  on  the  credit  of  the  United  States. 

(e)  Participating  in  the  process  of  selection  of  officers  of 
the  United  States  as  provided  in  Article  II,  Section  2,  of 
the  Constitution  through  negotiation  with  representatives 
of  the  Senate  on  issues  and  nominees  in  the  context  of  the 
overall  functioning  of  the  legislative  process  in  the  Con- 
gress of  the  United  States. 

He  also  alleges  that  the  individual  defendants  can  substantially 
and  adversely  affect  the  value  of  his  property,  thereby  depriving 
him  of  property  without  due  process,  by  increasing  or  decreasing 
interest  rates  on  Government  securities  and  by  affecting  the  avail- 
ability of  money.  The  complaint  asserts  that  in  carrying  out  the 
orders  of  the  FOMC,  which  are  made  by  the  allegedly  unconstitu- 
tional participation  of  the  defendant  individuals,  the  defendant 
banks  regulate  the  value  of  money  and  of  foreign  currency,  thereby 
interfering  with  plaintiffs  legislative  functions  under  Article  I, 
Section  8,  clause  5,  and  that  these  actions  may  also  deprive  him  of 
property  to  the  extent  of  more  than  $10,000  without  due  process  of 
law. 

The  suit  asks  that  the  defendant  individuals  and  their  successors 
be  permanently  enjoined  from  serving  as  members  of  alternate 
members  of  the  FOMC,  that  defendant  banks  be  permanently  en- 
joined from  complying  with  any  FOMC  decisions  made  while  any  of 
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these  individuals  sit  as  members  of  it,  and  that  the  court  render  a 
judgment  declaring  void  for  repugnance  to  Article  II,  Section  2, 
clause  2  of  the  Constitution,  such  parts  of  section  12A(a)  of  the 
Federal  Reserve  Act  as  provide  for  the  selection  of  members  and 
alternates  of  the  FOMC  by  the  boards  of  directors  of  the  Federal 
Reserve  Banks. 

Also,  on  June  21,  1976,  Representative  Reuss  made  application 
for  a  three-judge  court  to  hear  the  case  pursuant  to  28  U.S.C. 
§  2882. 

Defendants  filed  an  opposition  to  the  convening  of  a  three-judge 
court  and  a  motion  to  dismiss  on  July  30,  1976.  The  motion  to 
dismiss  asserted  that  Representative  Reuss  lacked  standing  to  sue, 
both  as  a  Member  of  the  House  of  Representatives  and  as  an 
individual  owner  of  securities. 

Representative  Reuss  filed  a  motion  on  October  1  to  amend  his 
complaint  to  join  the  FOMC  as  a  party  defendant. 

Oral  argument  on  all  motions  was  held  on  November  30,  1976. 

In  a  memorandum  opinion  issued  December  22,  1976,  U.S.  Dis- 
trict Judge  Barrington  D.  Parker  granted  defendants'  motion  to 
dismiss  the  complaint.  The  court  held  that  Representative  Reuss 
lacked  standing  to  bring  the  suit  either  as  a  Congressman  or  as  a 
bondholder. 

Each  of  Representative  Reuss'  allegations  of  injury  was  consid- 
ered by  the  court.  As  a  Congressman,  Representative  Reuss  alleged 
injury  in  that  the  Reserve  Bank's  representatives  were  not  proper- 
ly designated  as  "inferior  officers"  and  they  therefore  escaped  the 
reach  of  the  impeachment  power.  The  court  stated  that  since  there 
was  no  specific  allegation  of  wrongdoing,  the  claim  was  "remote, 
conjectural  and  insufficient."  [Reuss  v.  Balles,  Civil  Action  No.  76- 
1142  (D.D.C.  1976);  Slip  Opinion  at  12.]  The  court  found  that  his 
argument  that  because  these  Reserve  Bank  members  are  not  inferi- 
or officers  of  the  United  States  that  any  delegation  of  Congression- 
al authority  to  them  is  improper  and  thereby  injures  him  was  also 
without  merit.  The  majority  of  the  FOMC  are  clearly  officers  of  the 
United  States,  said  the  court,  and  the  other  members  had  to  be 
approved  by  the  Board  of  Governors  of  the  Federal  Reserve,  so  it 
could  not  be  argued  that  the  FOMC  was  a  private  agency  and  the 
delegation  of  authority  was  improper.  The  court  stated  that  Repre- 
sentative Reuss  had  also  failed  to  show  injury  in  fact  in  his  asser- 
tion that  he  was  harmed  in  his  power  to  affect  the  confirmation 
process  through  negotiation  with  Members  of  the  Senate,  since  it  is 
the  Senate,  and  not  the  House  of  Representatives,  which  confirms 
Presidential  appointments  made  pursuant  to  the  Appointments 
Clause. 

Finally,  the  court  said  service  on  the  FOMC  by  the  Reserve  Bank 
members  in  no  way  affected  Congressman  Reuss'  ability  to  perform 
his  legislative  duties  because  he  could  introduce  legislation  at  any 
time  to  overrule  the  policies  or  the  regulations  of  the  FOMC.  As  to 
plaintiffs  standing  as  a  bondholder,  the  court  stated  that  "[a]t  best 
the  plaintiffs  contentions  are  generalized  concerns  of  the  public, 
and  therefore  the  alleged  injury  is  abstract  and  speculative."  [Slip 
Opinion  at  14-15.] 
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Representative  Reuss  filed  a  notice  of  appeal  on  December  23, 
1976,  and  on  January  7,  1977,  he  filed  a  motion  to  expedite  the 
appeal. 

On  March  11,  1977,  the  Court  of  Appeals  denied  the  motion  to 
expedite  the  appeal. 

The  appeal  was  argued  on  December  5,  1977. 

Status. — The  case  is  pending  before  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit. 

The  full  text  of  the  District  Court's  memorandum  opinion  is 
printed  in  the  "Decisions"  section  of  the  report  of  Court  Proceed- 
ings and  Actions  of  Vital  Interest  to  the  Congress,  December  1976. 

United  States  v.  Hastings 

Civil  Action  No.  77-0511  (D.D.C.) 

Brief. — This  action  filed  on  March  22,  1977,  seeks  to  recover  from 

former  Representative  James  F.  Hastings  certain  funds  which  were 

paid  out  while  the  defendant  was  serving  in  the  United  States 

House  of  Representatives.  The  complaint  alleges  that  from  January 

3,   1969,  to  January  20,   1976,  while  serving  in  the  House,  Mr. 

Hastings  had  placed  on  his  personal  staff  payroll  several  persons 

who  then  returned  part  of  their  salaries  directly  to  him  or  to  his 

personal  accounts  for  the  purchase  or  payment  of  personal  goods  or 

services  for  Mr.  Hastings.  The  complaint  also  alleges  that  district 

'  office  space  was  rented  from  the  defendant's  brother  whose  insur- 

i  ance  agency  also  had  offices  in  the  building,  and  that  personnel  on 

the  defendant's  staff  payroll  in  that  office  were  also  employed  by 

the  insurance  agency  on  a  full-time  basis.  The  complaint  further 

i  asserts  that  the  rent  and  salaries  were  used  to  defray  the  costs  and 

expenses  of  the  insurance  company. 

The  first  cause  of  action  states  that  the  defendant  has  breached 

his  fiduciary  duty  to  the  United  States  and  asks  for  the  imposition 

I  of  a  constructive  trust  or  a  trust  ex  maleficio  upon  all  of  defend- 

I  ant's  assets  and  property  and  all  profits,  earnings,  income,  and 

■  benefits  arising  from  the  alleged  unlawful  conduct,  with  the  pro- 

j  ceeds  to  be  used  for  the  benefit  of  the  plaintiff  as  beneficiary.  The 

second  cause  of  action  asserts  that  plaintiff  paid  these  moneys  out 

of  mistake  of  fact,  thinking  that  they  were  being  paid  to  these 

I  people  for  work  actually  done,  and  seeks  from  defendant  $50,000. 

The  third  cause  of  action  is  based  on  the  False  Claims  Act,  31 

j  U.S.C.  §§  231-235,  stating  that  the  defendant  knowingly  submitted 

false,  fictitious,  or  fraudulent  statements  with  the  finance  officer  of 

the  House,  with  the  intent  of  defrauding  the  United  States,  and 

asks  for  double  the  plaintiffs  damages,  which  are  claimed  to  be 

over  $30,000,  and  for  the  statutory  forfeiture  of  $2,000  for  each 

violation  of  the  act. 

Mr.  Hastings  filed  an  answer  on  April  25,  1977,  in  which  he 
j  claimed,  among  his  defenses,  that  the  court  lacked  jurisdiction  over 
all  allegations  relating  to  two  of  the  former  employees  because  the 
right  of  action  against  them  arose  more  than  6  years  ago,  and  the 
action  was  therefore  barred  by  the  provisions  of  the  False  Claims 
Act.  Mr.  Hastings  also  asserted  that  the  first  and  second  cause  of 
action  relating  to  these  two  employees  derived  from  the  allegation 
of  making  a  false  claim  for  which  the  False  Claims  Act  was  the 
exclusive  remedy,  and  therefore  these  actions  were  also  barred.  He 
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claimed  that  31  U.S.C.  §  235  was  more  than  just  a  statute  of  limita- 
tions— it  was  also  a  jurisdictional  bar.  As  to  the  allegations  relating 
to  another  employee,  Mr.  Hastings,  without  admitting  or  denying 
the  allegations,  demanded  strict  proof.  Regarding  the  other  employ- 
ees and  the  district  rental  payments,  Mr.  Hastings,  denied  all 
allegations. 

On  June  24,  1977,  the  Government  filed  a  motion  for  partial 
summary  judgment  in  the  amount  of  $12,406.19,  which  they  asked 
the  court  to  double  under  the  False  Claims  Act,  plus  eight  $2,000 
forfeitures  pursuant  to  the  Act.  The  Government  asserted  that  Mr. 
Hastings  is  collaterally  estopped  by  his  prior  criminal  conviction 
from  contesting  certain  issues  relevant  to  the  civil  proceedings,  and 
that  the  United  States  is  entitled  to  summary  judgment  not  only 
under  the  False  Claims  Act,  but  also  under  common  law  principles 
calling  for  an  accounting  for  moneys  paid  in  breach  of  a  fiduciary 
duty  and  for  moneys  paid  by  mistake. 

August  5,  1977,  defendant  filed  an  opposition  to  the  Govern- 
ment's motion  for  partial  summary  judgment,  on  grounds  that  the 
Government  is  entitled  neither  to  forfeiture  nor  to  consideration  of 
its  common  law  remedies. 

On  September  30,  1977,  the  District  Court  issued  an  order  grant- 
ing the  Government's  motion  for  partial  summary  judgment  order- 
ing defendant  to  pay  $40,812.38  under  the  False  Claims  Act  and 
denying  the  Government's  request  for  a  constructive  trust  and 
other  common  law  relief. 

In  a  memorandum  opinion  which  accompanied  the  order,  Judge 
Richey  noted  that,  since  the  defendant  did  not  contest  the  liability 
issue,  the  only  issue  involved  in  the  motion  for  partial  summary 
judgment  was  that  of  the  extent  of  the  relief  granted.  In  regard  to 
the  relief  available  to  the  Government,  Judge  Richey  stated: 

Under  the  False  Claims  Act,  the  United  States  is  enti- 
tled to  collect  $2,000  for  each  false  "claim"  and  double  the 
amount  of  the  damages  which  were  sustained.  31  U.S.C. 
§  231.  In  this  case,  the  United  States  claims  that  it  is 
entitled  to  $2,000  for  each  of  the  eight  payroll  authoriza- 
tion forms.  Defendant  responds  that  the  plaintiff  is  only 
entitled  to  $2,000  for  each  of  the  two  employees  for  whom 
the  allowance  forms  had  been  submitted.  The  Court  finds 
that  the  payroll  authorization  forms  are  "claims"  under 
the  statute  and,  therefore,  the  United  States  is  entitled  to 
eight  forfeitures  of  $2,000  each.  [Slip  Opinion  at  6.] 

In  reaching  this  conclusion,  Judge  Richey  relied  upon  the  opin- 
ion of  the  U.S.  Supreme  Court  in  United  States  v.  Bornstein,  423 
U.S.  303  (1976),  a  case  which  elaborated  the  method  whereby  the 
number  of  forfeitures  should  be  counted  in  the  context  of  a  False 
Claims  Act  allegation  against  a  subcontractor.  Judge  Richey  drew 
an  analogy  between  the  facts  in  United  States  v.  Bornstein  and  the 
present  case,  stating  that  defendant  Hastings  was  similar  to  a 
"prime  contractor"  who  hired  employees  as  "subcontractors"  and 
that  the  number  of  forfeitures  should  be  the  number  of  "individual 
false  payment  demands",  (i.e.  the  number  of  payroll  authorization 
forms  submitted  by  the  defendant)  and  not  the  number  of  "subcon- 
tractors" (i.e.   the  number  of  employees  hired).  The  opinion  also 
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stated  that  this  conclusion  was  supported  by  the  language  of  the 
statute. 

The  statute  provides  that  the  $2,000  forfeiture  be  paid  for 
doing  "any"  of  the  acts  prohibited  by  §  5438  of  the  Revised 
Statutes.  United  States  v.  Hess,  317  U.S.  537,  552  (1943). 
Section  5438  is  the  direct  antecedent  of  section  1001  of  the 
present  criminal  code.  United  States  v.  Bramblett,  348  U.S. 
503,  504  (1955).  Thus,  the  statute  provides  for  the  award  of 
a  forfeiture  for  every  act  in  violation  of  section  1001.  De- 
fendant Hastings  has  been  convicted  of  eight  such  viola- 
tions. Accordingly,  the  defendant  will  be  required  to  pay 
eight  forfeitures  of  $2,000 — one  for  each  false  claim  made 
upon  the  United  States.  [Slip  Opinion  at  8.] 

The  opinion  held  the  legislative  intent  behind  the  Act  to  be  to 
provide  a  complete  remedy  for  fraudulent  claims  against  the 
United  States  and  therefore  plaintiffs  request  for  imposition  of  a 
constructive  trust  and  other  common  law  relief  was  denied. 

Status.— A  stipulated  dismissal  with  prejudice  of  the  remaining 
claims  was  approved  by  Judge  Richey  on  January  25,  1978. 

The  Memorandum  Opinion  of  the  District  Court  appears  in  the 
"Decisions"  section  of  Court  Proceedings  and  Actions  of  Vital  Inter- 
est to  the  Congress,  Part  3,  December  31,  1977. 

United  States  v.  Podell 

Civil  Action  No.  77-6107  (2d  Cir.) 

Brief. — On  October  1,  1974,  then-Representative  Bertram  L. 
Podell  entered  a  plea  of  guilty  to  2  counts  of  a  10-count  indictment 
charging  him  with  conspiratorial  and  substantive  violations  of  18 
U.S.C.  §  203(a).  The  indictment  charged  that  while  serving  as  a 
Member  of  Congress,  Mr.  Podell  appeared  before  the  Civil  Aero- 
nautics Board  and  the  Federal  Aviation  Administration  and  sought 
favorable  treatment  of  an  application  for  a  new  route  for  a  small 
Florida-based  airline,  and  that  he  was  paid  $41,350  for  his  services. 
Mr.  Podell  was  fined  $5,000  and  was  sentenced  to  a  2-year  impris- 
onment with  18  months  of  the  sentence  suspended.  [See  the  brief  of 
United  States  v.  Podell,  Criminal  Action  No.  73  CR  675  (S.D.N.Y. 
October  1,  1974)  in  the  report  of  Court  Proceedings  and  Actions  of 
Vital  Interest  to  the  Congress,  April  15,  1975.] 

On  January  30,  1976,  the  United  States  filed  a  civil  suit  against 
Mr.  Podell  under  28  U.S.C.  §  1345,  seeking  to  recover  the  $41,350 
which  he  allegedly  was  paid  for  representing  the  airline  before  the 
agencies. 

In  his  answer,  filed  on  May  20,  1976,  Mr.  Podell  specifically 
denied  each  allegation  in  the  complaint  and  further  argued  that 
prosecution  was  barred  by  the  statute  of  limitations. 

The  Government  filed  a  motion  for  summary  judgment  on  Febru- 
ary 22,  1977,  to  which  Mr.  Podell  filed  his  opposition  on  April  5th. 
On  May  30,  1977,  U.S.  District  Judge  Kevin  T.  Duffy  issued  an 
opinion  and  order  granting  the  Government's  motion  for  summary 
judgment  in  the  amount  of  $40,000.  The  Government  had  argued 
that  Mr.  Podell's  guilty  plea  in  the  criminal  case  estopped  him 
from  contesting  his  violation  of  18  U.S.C.  §  203  in  this  case,  that 
the  acts  thereby  admitted  constituted  a  breach  of  the  fiduciary 
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duty  he  owed  the  United  States,  and  that  the  Government  could 
therefore  recover  under  28  U.S.C.  §  1345  all  amounts  paid  to  Mr. 
Podell  for  these  activities.  The  court  added  that  a  violation  of  §  203 
establishes,  as  a  matter  of  law,  a  breach  of  a  fiduciary  duty  owed 
the  United  States,  and  that  such  a  criminal  conviction  precludes  a 
defendant  in  a  subsequent  civil  case  from  contesting  those  matters 
on  which  the  conviction  rests.  As  such,  the  court  concluded,  Mr. 
Podell's  plea  of  guilty  in  the  criminal  case  conclusively  established 
his  breach  of  his  fiduciary  duty  and  he  is  accountable  for  the 
breach.  His  affirmative  defense  that  the  statute  of  limitations  for 
fraud  had  run  was  without  merit,  said  the  court,  since  the  charge 
against  him  was  not  fraud,  but  breach  of  a  fiduciary  duty.  All  that 
remained  to  be  determined  was  the  amount  recoverable.  The  court 
found  that  as  a  matter  of  law  $40,000  of  the  amount  paid  constitut- 
ed Mr.  Podell's  compensation  for  his  services  in  breach  of  his 
fiduciary  duty,  and  granted  the  Government's  motion  for  summary 
judgment  in  that  amount. 

On  June  30,  1977,  defendant  filed  a  notice  of  appeal  to  the 
United  States  Court  of  Appeals  for  the  2d  Circuit,  from  the  order  of 
May  31,  1977. 

On  July  1,  1977,  Mr.  Podell  moved  in  the  District  Court  for 
reargument  of  the  Government's  motion  for  summary  judgment. 

On  July  28,  1977,  defendant's  motion  for  reargument  was  denied. 

On  August  3,  1977,  the  Court  of  Appeals  granted  defendant's 
motion  to  withdraw  his  appeal  without  prejudice  to  refile  by  Sep- 
tember 23,  1977. 

A  judgment  of  $78,021  was  entered  against  defendant  on  August 
16,  1977,  representing  the  $40,000  recoverable  by  the  Government 
with  6-percent  interest  and  costs. 

On  September  21,  1977,  defendant  filed  an  amended  notice  of 
appeal. 

The  Court  of  Appeals  issued  its  opinion  on  February  6,  1978, 
affirming  the  grant  of  summary  judgment  in  favor  of  the  Govern- 
ment. The  court  rejected  Mr.  Podell's  argument  that  his  reluc- 
tance to  acknowledge  the  clear  implications  of  his  guilty  plea 
creates  any  material  issue  of  fact.  The  court  noted  that  it  is  well- 
settled  that  a  criminal  conviction  constitutes  estoppel  in  favor  of 
the  United  States  in  a  subsequent  civil  proceeding  as  to  those 
matters  determined  by  the  judgment  in  the  criminal  case.  This 
general  rule  of  law  was  applied  to  the  issue  of  Mr.  Podell's  guilty 
plea  in  the  following  manner: 

Unlike  most  guilty  plea  cases,  appellant's  guilty  plea  was  not 
entered  in  an  evidentiary  vacuum,  but  rather  after  the  Governemnt 
has  presented  its  entire  case  and  Podell  had  begun  to  present  his 
own.  The  teaching  of  the  Supreme  Court  in  Emich  Motors  v.  General 
Motors,  [340  U.S.  558, 569  (1951)] ,  is  that  in  a  situation  involving  the 
estoppel  effect  of  a  criminal  judgment  resting  on  a  general  conspir- 
acy count,  the  court  in  a  subsequent  civil  case  should  determine 
precisely  what  was  decided  in  the  criminal  case  by  examining  the 
record  of  the  criminal  trial,  including  the  pleadings,  the  evidence 
submitted,  and  any  opinions  of  the  court.  In  this  case,  the  elements 
of  the  charges  in  the  indictment  were  amply  supported  in  the  trial 
record.  [Slip  Opinion  at  1477-1478;  this  report  at  435.] 
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Defendant-appellant  Podell's  argument  that  the  Government 
failed  to  state  a  claim  was  also  rejected.  The  opinion  held  that  18 
U.S.C.  §  218,  which  authorizes  the  United  States  to  bring  suit  to 
recover  any  sum  paid  by  the  Government  in  relation  to  a  viola- 
tion of  the  conflict  of  interest  statute,  does  not  preclude  actions 
to  impress  a  constructive  trust  on  money  received  by  the  wrong- 
doer from  third  persons. 

Status. — No  further  action  has  been  taken. 

The  complete  text  of  the  opinion  of  the  Court  of  Appeals  is 
printed  in  the  "Decisions"  section  of  this  report  at  429. 

The  complete  text  of  the  opinion  and  order  of  the  District  Court 
is  printed  in  the  "Decisions"  section  of  Court  Proceedings  and 
Actions  of  Vital  Interest  to  the  Congress,  Part  2,  August  15,  1977,  at 
859. 

Clay  v.  Bauman 

Cause  61857-F  (Circuit  Court  of  the  City  of  St.  Louis,  Mo.) 

Brief. — Representative  William  L.  Clay  brings  action  for  damages 
in  the  amount  of  $2  million  for  libel  against  G.  Duncan  Bauman 
(publisher  of  the  St.  Louis  Globe  Democrat),  The  Herald  Company's 
Globe  Democrat  Division  (a  Missouri  corporation),  and  Dennis  Mc- 
Carthy (reporter),  George  A.  Killinberg  (managing  editor),  and 
Martin  Duggan  (editor). 

The  suit  was  originally  filed  in  the  U.S.  District  Court  for  the 
District  of  Columbia,  but  pursuant  to  defendants'  motion,  the  cause 
was  dismissed  from  that  jurisdiction  on  the  basis  of  forum  non 
conveniens. 

On  August  4,  1976,  Representative  Clay  filed  his  petition  for 
relief  in  Circuit  Court  of  the  City  of  St.  Louis.  He  alleges  that  the 
St.  Louis  Globe  Democrat  printed  two  libelous  articles  about  him 
with  knowledge  that  both  were  false. 

On  September  24,  1976,  defendants  filed  their  answer,  in  which 
they  denied  the  allegation  that  they  knew  or  should  have  known 
the  articles  were  untrue,  asserted  both  articles  are  privileged 
under  the  First  Amendment  to  the  Constitution,  and  stated  that 
their  statements  were  true  in  substance  in  all  respects. 

Status. — The  case  is  pending  before  the  Missouri  Court. 

Ray  v.  Proxmire 

Civil  Action  No.  77-1522  (D.C.  Cir.) 

Brief. — On  February  10,  1977,  Candis  O.  Ray,  acting  as  her  own 
attorney,  filed  this  action  in  the  United  States  District  Court  for 
the  District  of  Columbia.  Named  as  defendants  were  Senator  Wil- 
liam Proxmire  and  his  wife,  Ellen  Proxmire. 

The  complaint  alleges  among  other  things,  that  Mrs.  Proxmire,  a 
salaried  officer  of  the  Washington  Whirl  Around  Tour  Company,  is 
using  her  position  and  her  husband's  Senate  position  "for  profit 
making  purposes  in  competition  to  Plaintiff,  in  luring  the  Con- 
gress— Bill — lobbying  association  customers  away  from  plaintiff, 
damaging  her  and  her  chances  of  income  and  a  livelihood,  thus 
forcing  her  out  of  business  by  engaging  in  influence  peddling  and 
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unfair  competition,  and  conflict  of  interest  activities.  *  *  *"  [Com- 
plaint at  2.] 

On  April  6,  1977,  in  a  brief  order  the  complaint  was  dismissed, 
and  on  May  3,  1977,  notice  of  appeal  was  filed. 

Status. — The  case  is  pending  before  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit. 

Young  v.  New  York  Times  Company 

Civil  Action  No.  77-0984  (D.D.C.) 

Brief. — On  June  9,  1977,  Representative  John  Young  filed  this 
action  against  the  New  York  Times  Company  and  the  New  York 
Times  News  Service  which  published  and  transmitted  to  numerous 
newspapers  for  publication  a  series  of  articles  which  asserted  that 
Congressman  Young  had  engaged  in  certain  illegal  and  improper 
conduct.  John  Crewdson  and  Nicholas  Horrock,  both  reporters  for 
the  New  York  Times  who  were  involved  in  the  preparation  of  the 
articles  complained  of,  are  also  defendants.  Also  named  as  defend- 
ants are  Colleen  Gardner,  a  former  employee  of  Congressman 
Young,  and  her  attorney  Sol  Rosen,  who  are  alleged  to  have  en- 
tered into  a  conspiracy  with  the  above-named  defendants. 

Congressman  Young's  complaint  asserts  that  the  articles  which 
were  caused  to  be  published  by  the  defendants  were  false  and 
published  with  malice  in  that  the  defendants  knew  that  material 
statements  in  the  article  were  false,  and  the  statements  were  pub- 
lished with  the  intent  of  injuring  him. 

Congressman  Young  also  alleges  that  as  part  of  the  conspiracy 
the  defendants  caused  a  number  of  telephone  conversations  be- 
tween himself  and  others  to  be  intercepted  and  recorded  without 
his  knowledge  in  an  attempt  to  injure  him.  Additionally,  Congress- 
man Young  alleges  that  in  furtherance  of  the  conspiracy  defend- 
ants caused  false  statements  to  be  made  about  him  and  his  activi- 
ties to  the  Federal  Bureau  of  Investigation  and  the  Justice  Depart- 
ment. 

Each  of  the  acts  complained  of  by  Congressman  Young  was  done, 
he  asserts,  for  the  purpose  of  creating  a  lurid  scandal  and  to 
damage  his  private  life  and  his  public  career. 

As  damages  Congressman  Young  asks  $1  million  in  general  dam- 
ages and  $1  million  in  punitive  damages. 

On  November  14,  1977,  defendants  Gardner  and  Rosen  filed  their 
answer  to  the  complaint.  As  part  of  their  answer  they  filed  a 
counterclaim  against  Representative  Young  asserting  that  the  com- 
plaint had  been  filed  solely  to  harass  them.  They  ask  for  $2  million 
in  damages. 

An  order  granting  the  motion  of  plaintiff  to  dismiss  the  coun- 
terclaim was  filed  on  January  31,  1978. 

Status. — The  action  is  pending  before  the  United  States  District 
Court  for  the  District  of  Columbia. 

Rosen  v.  Young 

Civil  Action  No.  76-1663  (D.D.C.) 

Brief.— On  September  7,  1976,  Sol  Z.  Rosen,  filed  this  action  in 
the  United  States  District  Court  for  the  District  of  Columbia.  Mr. 
Rosen,  a  Washington,  D.C.  attorney,  alleged  that  Representative 
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John  Young,  had,  in  a  press  release,  accused  him  of  making  false 
accusations  about  Representative  Young.  Later,  Mr.  Rosen  amend- 
ed the  complaint  to  include  a  second  count  alleging  that  Represent- 
ative Young  had  once  again  made  a  statement  to  a  newspaper 
asserting  that  Mr.  Rosen  had  made  misstatements  and  misrepre- 
sentations about  him. 

Status. — The  action  is  pending  before  the  United  States  District 
Court  for  the  District  of  Columbia. 

Gardner  v.  Young 

Civil  Action  No.  77-1435  (D.D.C.) 

Brief. — On  August  22,  1977,  Colleen  Gardner  filed  this  complaint 
in  the  United  States  District  Court  for  the  District  of  Columbia. 
Ms.  Gardner  asserts  that  Congressman  Young  in  two  separate 
statements  to  the  press  made  slanderous  and  defamatory  accusa- 
tions about  her. 

Ms.  Gardner  seeks  $5  million  in  compensatory  damages  and  $5 
million  in  punitive  damages  for  each  of  the  two  statements. 

Defendant's  motion  to  dismiss  was  denied  on  January  31,  1978. 

Status. — The  action  is  pending  before  the  United  States  District 
Court  for  the  District  of  Columbia. 

Helstoski  v.  Goldstein 

Civil  Action  No.  75-1802  (D.N.J.) 

Brief. — On  October  21,  1975,  then-Representative  Henry  Hel- 
stoski filed  this  suit  as  a  class  action  primarily  seeking  injunctive 
relief  against  the  Office  of  the  United  States  Attorney  for  the 
District  of  New  Jersey  and  Jonathan  Goldstein,  the  United  States 
Attorney  for  that  district,  to  prevent  alleged  violations  of  the  plain- 
tiffs constitutional  rights.  The  complaint  set  out  "innumerable 
violations  of  due  process  in  the  utilization  of  multiple  Grand 
Juries"  and  "numerous  violations  of  the  plaintiffs  rights  which 
were  occurring  as  a  result  of  an  alleged  investigation  being  con- 
ducted by  the  defendants.  *  *  *  "  [Brief  and  Appendix  on  Behalf 
of  Henry  Helstoski — Plaintiff-Appellant  at  1.] 

Mr.  Helstoski  asked  the  court  to  mandate  several  remedial  ac- 
tions including  damages,  the  disqualification  of  the  defendant-pros- 
ecutors relative  to  the  investigation  of  the  plaintiff,  an  injunction 
against  certain  activities  taken  by  the  prosecutors  allegedly  in 
violation  of  the  plaintiffs  rights,  and  the  return  of  numerous  of 
plaintiffs  records  which  had  been  obtained  by  the  defendants. 

On  January  12,  1976,  the  defendants  moved  for  a  dismissal.  On 
June  2,  1976,  an  indictment  was  returned  against  the  plaintiff  [see 
United  States  v.  Helstoski;  Court  Proceedings  and  Actions  of  Vital 
Interest  to  the  Congress,  Part  2,  August  15,  1977.]  And  6  days  later, 
on  June  8,  1976,  the  defendants'  motion  to  dismiss  in  this  action 
was  granted. 

Appeal  was  taken  by  the  plaintiff  to  the  Third  Circuit  Court  of 
Appeals. 

On  March  28,  1977,  the  Court  of  Appeals  issued  its  per  curiam 
opinion  reversing  the  judgment  of  the  District  Court  and  remand- 
ing the  action  for  further  proceedings. 
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The  court  concluded  that  certain  of  the  allegations  made  in  Mr. 
Helstoski's  complaint  assert  action  by  the  U.S.  Attorney's  office 
which  are  outside  the  sphere  of  the  proper  elements  of  a  prosecu- 
tor's job.  The  court  particularly  noted  that  Mr.  Helstoski  had  as- 
serted that  the  U.S.  Attorney's  office  deliberately  leaked  false  in- 
formation about  him  in  an  effort  to  injure  him  politically.  This 
type  of  activity,  the  court  declared,  if  it  occurred,  would  "lie  out- 
side of  the  rationale  for  absolute  immunity.  *  *  *  At  most,  it 
would  be  subject  to  a  qualified  good-faith  immunity."  [Helstoski  v. 
Goldstein,  552  F.2d  564,  566  (3rd  Cir.  1977).] 

On  June  13,  1977,  Mr.  Helstoski  filed  a  motion  in  the  District 
Court  seeking  an  entry  of  a  default  judgment,  a  bar  to  the  use  of 
Government  funds,  and  a  bar  to  the  taking  of  depositions  by  de- 
fendant. 

On  the  same  day,  the  defendant  filed  an  answer  and  a  demand 
for  a  jury  trial. 

On  September  1,  1977,  plaintiffs  motion  for  entry  of  default 
judgment  was  withdrawn. 

On  the  same  day,  plaintiffs  motion  to  file  an  amended  complaint 
was  granted. 

The  amended  complaint,  filed  on  September  30,  1977,  sought  a 
declaratory  judgment  that  plaintiffs  rights  under  the  First,  Fifth, 
and  Sixth  Amendments  of  the  U.S.  Constitution  and  the  principles 
of  the  Separation  of  Powers  have  been  violated  as  well  as  $250,000 
in  compensatory  damages  and  an  equal  amount  in  punitive  dam- 
ages, in  lieu  of  the  injunctive  relief  sought  in  the  original  com- 
plaint. 

Status. — The  case  is  pending  in  the  United  States  District  Court 
for  the  District  of  New  Jersey. 

The  complete  text  of  the  opinion  of  the  Court  of  Appeals  is 
printed  in  the  "Decisions"  section  of  Court  Proceedings  and  Actions 
of  Vital  Interest  to  the  Congress,  Part  2,  August  15,  1977. 

United  States  v.  Tonry 

Criminal  Action  No.  77-260  (E.D.La.) 

Brief.— On  May  12,  1977,  Richard  A.  Tonry,  who  8  days  earlier 
had  resigned  from  the  U.S.  House  of  Representatives,  was  indicted 
on  11  counts  for  conspiracy  to  obstruct  justice  (18  U.S.C.  §  371); 
promising  benefits  for  political  contributions  (18  U.S.C.  §§  2,  600); 
violating  the  Federal  Election  Campaign  Act  (various  sections  of  2 
U.S.C.  §§  431-4410')  and  18  U.S.C.  §  2);  obstructing  justice  (18  U.S.C. 
§§  2,  1503)  making  false  declarations  before  a  grand  jury  (18  U.S.C. 
§  1623). 

Indicted  with  Mr.  Tonry  was  John  W.  Mumphrey,  a  former  law 
partner  of  Mr.  Tonry,  chairman  of  his  campaign  for  Congress  and 
his  Congressional  district  director. 

On  July  1,  1977,  the  Government  filed  a  bill  of  information 
charging  Mr.  Tonry  with  one  count  of  conspiracy,  one  count  of 
accepting  political  contributions  in  violation  of  the  Federal  Election 
Campaign  Act,  and  two  counts  of  promising  benefits  for  political 
contributions.  Mr.  Tonry  pled  guilty  that  day  to  all  four  counts. 
The  indictment  was  then  dismissed  as  to  Mr.  Tonry  and  Mr. 
Mumphrey. 
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On  July  28,  1977,  Mr.  Tonry  was  sentenced  to  serve  1  year  in 
prison,  fined  $10,000,  and  placed  on  probation  for  3  years  during 
which  time  he  may  not  run  for  political  office  or  engage  in  political 
activity. 

On  August  15,  1977,  Mr.  Tonry  entered  the  Federal  Prison  Camp 
at  Maxwell  Air  Force  Base  in  Montgomery,  Ala.,  to  begin  serving 
his  sentence. 

On  November  11,  1977,  Mr.  Tonry  filed  a  motion  for  reduction  of 
sentence  which  was  heard  on  December  14,  1977. 

Status. — Mr.  Tonry's  motion  for  reduction  of  sentence  is  pending 
before  the  District  Court. 

Cervase  v.  Range  I 

Civil  Action  No.  76  CIV  4344  (S.D.N. Y.) 

Brief. — On  September  30,  1976,  this  action  was  filed  in  the 
United  States  District  Court  for  the  Southern  District  of  New  York. 

The  complaint  alleges  that  the  defendant  Representative  Charles 
Rangel  has  mailed,  under  his  frank,  and  in  envelopes  printed  at 
Government  expense,  newsletters  and  literature  from  the  Congres- 
sional Black  Caucus. 

Mr.  Cervase  asserts  that  these  mailings  which  he  alleges  causes 
public  money  to  be  spent  for  the  benefit  of  a  private  corporation 
violate  39  U.S.C.  §  3210. 

The  complaint  asks  for  a  declaratory  judgment  that  the  mailings 
violate  the  law,  and  for  an  injunction  prohibiting  Congressman 
Rangel  from  using  his  frank  for  the  mailing  of  Congressional  Black 
Caucus  documents. 

On  March  1,  1977,  Representative  Rangel  filed  a  motion  to  dis- 
miss. As  grounds  he  asserted  that  2  U.S.C.  §  501(e)  denied  the 
jurisdiction  of  the  courts  over  this  subject  matter  and  that  the 
amount  in  controversy  did  not  meet  the  $10,000  threshold  require- 
ment for  diversity  jurisdiction. 

Status. — The  action  is  pending  before  the  District  Court. 

United  States  v.  Goldberg 

Criminal  Action  No.  77-33  (D.  Mass.) 

Brief. — Defendants  in  this  case  are,  according  to  the  indictment, 
Blue  Ribbon  Frozen  Food  Corporation,  Inc.  (hereinafter  "Blue 
Ribbon"),  located  in  Hamden,  Conn,  and  its  wholly  owned  subsidi- 
ary, G  &  G  Packing  Co.,  Inc.  (hereinafter  "G  &  G"),  located  in 
Roxbury,  Mass.,  both  of  whose  principal  business  was  the  process- 
ing and  sale  of  beef  to  the  U.S.  Department  of  Defense,  Defense 
Supply  Agency,  Harry  Goldberg,  a  joint  owner  and  president  of 
both  firms;  David  Frank  Goldberg,  a  joint  owner  of  both  firms,  vice 
president  and  treasurer  of  Blue  Ribbon  and  treasurer  of  G  &  G; 
Stephan  Goldberg,  Fred  Romano,  and  Frank  Ravasini,  all  employ- 
ees of  G  &  G;  and  Manuel  Pacheco,  a  senior  Army  meat  inspector, 
assigned  by  the  Army  to  inspect  meat  for  it  at  G  &  G.  The  indict- 
ment was  returned  by  a  grand  jury  sitting  in  the  district  of  Massa- 
chusetts on  February  2,  1977,  and  a  superseding  indictment  was 
returned  on  March  16,  1977. 

The  indictment  charged  each  defendant  with  one  count  of  violat- 
ing 18  U.S.C.  §  371  (conspiracy),  23  counts  of  violating  18  U.S.C. 
§  210  (bribery  and  gratuities),  and  24  counts  of  violating  18  U.S.C. 
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§  1001  (concealment).  In  general  the  nonmilitary  defendants  were 
charged  with  providing  Department  of  the  Army  meat  inspectors 
with  bribes  in  exchange  for  their  accepting  from  Blue  Ribbon  and 
G  &  G  lower  grades  of  meat  than  were  called  for  by  Army  regula- 
tions, and  by  accepting  less  costly  cuts,  of  meat  which  the  employ- 
ee-defendants of  the  firms  had  prepared  to  resemble  more  expen- 
sive cuts. 

On  March  14,  1977,  pursuant  to  a  plea  bargain  agreement,  Mr. 
Pacheco  pleaded  guilty  to  the  conspiracy  count  of  the  indictment. 
His  disposition  date  was  continued. 

On  April  25,  1977,  defendants  Harry  Goldberg,  Blue  Ribbon,  and 
G  &  G  filed  a  plea  bargain  agreement  in  which  Mr.  Goldberg 
pleaded  guilty  to  the  conspiracy  count  and  one  count  of  bribery, 
and  the  corporations  pleaded  guilty  to  the  conspiracy  count.  Their 
cases  were  continued  for  disposition  until  the  conclusion  of  the 
remainder  of  the  case. 

On  June  24,  1977,  the  Senate  adopted  S.  Res.  205,  95th  Cong.,  1st 
Sess.  (1977),  which  reads  in  part: 

Sec.  4.  That,  Senator  Lawton  Chiles,  Senator  Lowell 
Weicker,  and  Senator  Sam  Nunn  are  authorized  in  re- 
sponse to  subpoenas  duces  tecum;  and  Lester  A.  Fettig, 
Claudia  T.  Ingram,  and  Edward  Roeder  are  authorized  in 
response  to  subpoenas  add  testificandum;  issued  on  behalf 
of  Ferdinand  Romano,  defendant  in  the  case  of  United 
States  v.  Harry  Goldberg  et  al,  (No.  CH-77-33-C)  pending 
in  the  United  States  District  Court,  District  of  Massachu- 
setts to  appear  together  with  documents  relating  to  the 
consideration  of  Congressional  use  immunity  for  said  de- 
fendant and  to  testimony  taken  under  a  grant  of  such 
immunity,  and  testify  to  and  only  to,  any  alleged  proffers 
of  information  made  by  the  above  named  defendant  or  his 
counsel  to  a  Senator  of  the  United  States  or  an  officer  or 
employee  of  the  United  States  Senate,  any  testimony 
taken  under  a  grant  of  use  immunity  to  said  defendant, 
the  use,  if  any,  of  information  obtained  from  any  such 
proffers  and  to  information,  if  any,  turned  over  to  the 
Department  of  Justice  of  the  United  States  as  a  result  of 
any  such  proffers  or  uco  dmony. 

On  September  26,  1977,  a  plea  bargain  agreement  was  filed,  and 
a  plea  of  guilty  entered  by  David  Frank  Goldberg.  The  action 
against  him  was  continued  for  disposition  until  the  conclusion  of 
the  rest  of  the  case. 

On  November  9,  1977,  the  court  found  Mr.  Romano  to  be  compe- 
tent to  stand  trial  and  a  trial  by  jury  of  the  charges  against  him 
was  begun  on  November  14,  1977.  On  November  17,  1977,  the  jury 
returned  a  verdict  of  guilty. 

The  indictment  against  Stephen  Ira  Goldberg  was  dismissed  on 
January  4,  1978.  Also,  on  January  4,  1978,  the  other  defendants 
were  sentenced.  Defendant  Harry  Goldberg  was  sentenced  to  4 
years  in  prison  on  count  1  and  2  years  in  prison  on  count  2,  to  be 
served  concurrently  and  fined  $5,000  on  each  of  counts  1  and  2 
for  a  total  fine  of  $10,000.  Defendant  David  Frank  Goldberg  was 
sentenced  to  4  years  in  prison  and  fined  $10,000.  Defendant  Frank 
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Ravasini  was  sentenced  to  3  years  in  prison  and  fined  $5,000. 
Defendants  Blue  Ribbon  Frozen  Foods  Corp.,  Inc.  and  G  &  G 
Packing  Company,  Inc.,  were  both  fined  $10,000.  On  May  2,  1978, 
defendant  Ravasini  moved  for  a  reduction  of  his  sentence. 

Status. — No  further  action  has  been  taken. 

Attorney  General  of  the  United  States  v.  Casey,  Lane  and  Mittendorf 

Civil  Action  No.  77-1272  (D.D.C.) 

Brief. — This  complaint  was  filed  in  the  U.S.  District  Court  for  the 
District  of  Columbia  on  July  21,  1977,  by  the  Attorney  General  of 
the  United  States  against:  Casey,  Lane  &  Mittendorf  (hereinafter 
"Casey,  Lane")  a  New  York  City  law  firm  with  an  office  in  Wash- 
ington, D.C.;  John  R.  Mahoney,  a  partner  in  "Casey,  Lane";  Philip 
R.  McKnight,  an  associate  in  "Casey,  Lane"  until  August  1976;  the 
"South  Africa  Foundation"  (hereinafter  "Foundation"),  an  entity 
comprised  of,  among  others,  member  corporations  and  individuals, 
with  headquarters  in  South  Africa  and  an  office  in  the  District  of 
Columbia;  and  John  Chettle,  the  director  of  the  Foundation's  office 
in  the  United  States. 

According  to  the  complaint,  "Casey,  Lane"  is  the  registered 
agent  of  the  South  African  Sugar  Association  (hereinafter 
"SASA"),  and  Mr.  Mahoney  and  Mr.  McKnight  were  the  attorneys 
who  were  principally  responsible  for  representing  SASA  in  this 
country.  Their  principle  concern  was  in  obtaining  sugar  quotas  for 
SASA,  and  they  often  appeared  before  committees  of  Congress, 
"especially  the  Agriculture  Committee  of  the  House  of  Representa- 
tives" [Complaint  at  3],  prepared  testimony,  and  lobbied  Members 
and  committee  staff.  The  Foundation  is  the  registered  foreign 
agent  of  its  home  office.  SASA  is  the  largest  financial  contributor 
to  the  Foundation,  and  certain  SASA  officials  are  also  officials  of 
the  Foundation.  The  Foundation  often  assisted  "Casey,  Lane"  in  its 
lobbying  on  behalf  of  SASA.  Furthermore,  from  November  1968  to 
May  1975,  "Casey,  Lane"  was  counsel  for  the  Foundation. 

The  complaint  charges  in  the  first  count  that  in  September  1970, 
defendants  Mahoney,  McKnight,  and  "Casey,  Lane"  assisted  SASA 
in  extending  an  invitation  to  Representative  W.  R.  Poage,  at  that 
time,  Chairman  of  the  House  Agriculture  Committee,  to  visit  South 
Africa  while  he  and  other  Congressmen  were  traveling  through 
Africa  on  official  business,  and  that  they  provided  Representative 
Poage  and  two  unnamed  Congressmen  on  the  House  Agriculture 
Committee  with  a  private  executive  jet  to  travel  to  Rhodesia  and 
back  to  South  Africa  at  no  expense  to  them.  In  order  to  avoid  a 
conflict  of  interest  because  the  Congressmen  were  members  of  a 
committee  which  was  instrumental  in  providing  sugar  quotas,  the 
defendants  assisted  with  travel  preparations  to  make  it  appear  that 
the  Foundation,  not  SASA,  had  been  the  host.  In  March  1972,  the 
complaint  alleges,  the  "Casey,  Lane"  defendants  learned  Congress- 
man Poage  would  again  be  in  Africa,  and  again  a  private  executive 
jet  transported  the  Congressman  and  his  administrative  assistant 
from  Rhodesia  to  South  Africa  at  no  expense  to  them,  and  again  it 
was  made  to  appear  that  the  Foundation  had  paid  the  expenses, 
and  not  SASA,  which  really  had  paid  them.  The  complaint  further 
alleges  that  in  June  1973,  the  "Casey,  Lane"  defendants  assisted 
SASA  in  extending  an  invitation  to  Representative  William  C. 
Wampler,  a  member  of  the  House  Agriculture  Committee,  and 
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John  F.  O'Neal,  at  that  time  general  counsel  to  the  Committee  to 
visit  South  Africa.  Both  received  a  free  10-day  visit  in  August  1973, 
and  again  SASA  paid  the  expenses  but  defendants  made  it  appear 
that  the  Foundation  did  so.  Finally,  the  first  count  of  the  complaint 
asserts  that  from  November  1970,  to  January  1974,  defendants  filed 
false  and  misleading  foreign  registration  statements.  Defendants 
are  alleged  in  count  one  to  have  violated  Section  2(b)  of  the  Foreign 
Agents  Registration  Act  of  1939  (hereinafter  "Act")  as  amended,  22 
U.S.C.  §  612(b)  and  Rule  203  thereunder,  28  C.F.R.  §  5.203. 

Count  two  of  the  complaint  asserts;  that  in  November  1971,  an 
official  of  SASA,  at  the  urging  of  Mr.  Mahoney,  presented  to  Repre- 
sentative Poage  eight-round  trip  tickets  between  Washington,  D.C., 
and  Dallas,  Tex.,  worth  about  $18,000,  which  were  given  to  him 
with  the  express  purpose  of  aiding  him  in  his  1972  re-election 
campaign;  that  Mr.  Mahoney  had  the  tickets  purchased  in  the 
name  of  an  individual  who  had  no  connection  with  the  purchase  or 
ownership  of  the  tickets;  and  that  in  December  1971,  Mr.  Mahoney 
had  that  individual  endorse  the  tickets  so  that  they  could  be  trans- 
ferred to  Representative  Poage.  Also  alleged,  is  that  in  December 
1971,  a  $1,000  cash  contribution  to  the  Democratic  Congressional 
Campaign  Committee,  which  was  specifically  allocated  to  Repre- 
sentative Poage,  was  made  by  SASA,  but  that  the  money  had  been 
channeled  through  "Casey,  Lane"  in  whose  books  Mr.  Mahoney 
made  it  appear  as  though  it  was  his  personal  contribution.  Finally, 
count  two  alleged  that  Mr.  Mahoney  caused  "Casey,  Lane"  to  file 
false  and  misleading  statements  omitting  these  activities.  By 
reason  of  all  these  activities,  count  two  charges  defendants  Ma- 
honey and  "Casey,  Lane"  with  violating  Sections  2(b)  of  the  Act,  22 
U.S.C.  §  612(b)  and  Rule  203  thereunder,  28  C.F.R.  §  5.203. 

The  complaint  asked  the  court  to  issue:  (1)  a  permanent  injunc- 
tion restraining  and  enjoining  the  defendants  from  violating  Sec- 
tion 2(b)  of  the  Act,  22  U.S.C.  §  612(b)  and  Rule  203,  28  C.F.R. 
§  5.203;  (2)  a  mandatory  injunction  requiring  "Casey,  Lane"  and  the 
Foundation  to  file  supplemental  statements  "disclosing  time  and 
accurate  information  regarding  all  of  their  activities  engaged  in  by 
Defendant  registrants  on  behalf  of  their  foreign  principals  to  in- 
clude full  details  of  all  political  activities,  including  among  other 
things,  their  relations,  interests  and  policies  sought  to  be  influ- 
enced and  the  means  employed  to  achieve  such  purposes,  as  well  as 
full  disclosure  of  their  financial  activities  for  the  period  January  1, 
1970  to  date  hereof,"  and  (3)  a  permanent  injunction  restraining 
and  enjoining  defendants  from  acting  as  foreign  agents  until  they 
have  complied  with  relief  sought  in  (1)  and  (2)  above. 

On  October  17,  1977,  defendants  South  Africa  Foundation  and 
Chettle  filed  a  joint  answer  to  the  complaint  and  a  joint  motion  to 
dismiss  count  two  of  the  complaint. 

On  October  20,  1977,  defendant  Mahoney  filed  an  answer  to  the 
complaint. 

On  November  3,  1977,  the  motion  of  defendants  Foundation  and 
Chettle  to  dismiss  count  two  of  the  complaint  was  granted  and 
count  two  was  dismissed  as  to  those  two  defendants. 
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Status. — The  case  is  pending  before  the  U.S.  District  Court  for 
the  District  of  Columbia. 

United  States  ex  rel.  Joseph  v.  Cannon 

Civil  Action  No.  77-0452  (D.D.C.) 

Brief. — This  suit  was  filed  March  15,  1977,  by  a  private  citizen, 
Joel  D.  Joseph,  pursuant  to  31  U.S.C.  §§231  and  232  (the  False 
Claims  Act),  which  allows  a  private  citizen  to  file  a  claim  on  behalf 
of  the  United  States  against  any  person  making  a  false  claim  for 
money  upon  the  United  States.  Anyone  convicted  under  Section 
231  shall  pay  and  forfeit  $2,000,  plus  double  the  amount  of  dam- 
ages the  United  States  may  have  suffered  as  a  result  of  the  false 
claim,  as  well  as  the  costs  of  the  suit.  Under  Section  232,  the 
relator  is  required  to  notify  the  Justice  Department  of  the  suit  and 
the  Justice  Department  is  then  allowed  60  days  in  which  to  take 
over  the  case.  If  an  appearance  is  entered  by  the  United  States,  the 
private  citizen  may  be  awarded  fair  and  reasonable  compensation, 
in  amount  not  exceeding  one-tenth  of  the  amount  recovered,  for 
disclosure  of  information  or  evidence  not  in  the  possession  of  the 
United  States  when  the  suit  was  brought.  If  the  case  is  not  taken 
over  by  the  United  States,  the  relator  may  be  awarded  up  to  one- 
fourth  of  the  amount  recovered  as  compensation  for  his  services. 

Defendant  Howard  W.  Cannon  is  a  U.S.  Senator  from  Nevada. 
Chester  B.  Sobsey,  Administrative  Assistant  to  Senator  Cannon,  is 
also  named  as  a  defendant  in  the  suit. 

The  complaint  alleges  that  from  March  of  1975  to  November 
1976,  defendant  Sobsey  worked  extensively  and  exclusively  on  Sen- 
ator Cannon's  re-election  campaign  or  on  related  tasks  not  part  of 
Senator  Cannon's  official  duties,  and  that  Senator  Cannon  know- 
ingly authorized  and  Sobsey  knowingly  accepted  regular  pay  for 
services  ostensibly  performed  as  Senator  Cannon's  Administrative 
Assistant  during  this  period,  although  such  services  "*  *  *  were 
not  performed  or  otherwise  performed  in  a  prefunctory  or  nominal 
manner."  [Complaint  at  3.]  It  is  further  alleged  by  the  complaint 
that  during  this  period  "*  *  *  and  at  other  times  *  *  *"  Senator 
Cannon: 

had  other  members  of  his  staff  perform  services  to  him 
and  his  family,  which  were  not  part  of  Senator  Cannon's 
official  legislative  and  representational  duties,  but  were 
nevertheless  paid  with  public  funds.  [Complaint  at  3.] 

The  relator's  complaint  contends  that  the  alleged  acts  constitute 
violation  of  31  U.S.C.  §  231. 

On  May  27,  1977,  the  Justice  Department  declined  to  enter  an 
appearance  on  behalf  of  the  United  States. 

On  June  27,  1977,  defendants  filed  a  motion  to  dismiss. 

Status. — No  further  action  has  been  taken. 

United  States  v.  Hanna 

Criminal  No.  77-00607  (D.D.C.) 

Brief.— On  October  14,  1977,  the  United  States  filed  an  indict- 
ment against  former  U.S.  Representative  Richard  T.  Hanna.  The 
indictment  consisted  of  40  separate  counts,  and  charged  Hanna 
with  the  violation  of  6  separate  U.S.  statutes;  18  U.S.C.  §  371  (con- 


168 

spiracy  to  commit  offense  or  to  defraud  United  States);  18  U.S.C. 
§  201(c)  (1)  and  (2)  (bribery  of  public  officials  and  witnesses;  18 
U.S.C.  §  201(g)  (illegal  gratuity);  22  U.S.C.  §§612,  618  (Foreign 
Agent  Registration  Act);  and  18  U.S.C.  §  1341  (mail  fraud).  Also 
named  as  unindicted  co-conspirators  in  the  indictment  were  Tong 
Sun  Park,  a  citizen  of  the  Republic  of  Korea;  Kim  Hyung  Wook, 
Director  of  the  Korean  Central  Intelligence  Agency  between  1963 
and  1969,  and  Lee  Hu  Rak,  Director  of  the  Korean  Central  Intelli- 
gence Agency  between  1970  and  1973. 

On  December  8,  1977,  defendant  moved  for  dismissal  of  the  in- 
dictment, for  production  of  documents,  for  production  of  all  elec- 
tronic overhearings  or  interceptions  of  his  communications,  and  for 
severance  of  the  counts  of  the  indictment  for  the  purpose  of  trial. 

On  January  9,  1978,  defendant  moved  to  dismiss  the  indictment. 
The  motion  was  heard,  argued  and  taken  under  advisement. 

The  motion  to  dismiss  was  denied  on  February  15, 1978. 

A  plea  agreement  was  filed  on  March  17,  1978.  Defendant  with- 
drew his   plea  of  not  guilty  and   pleaded  guilty  to  count  one. 

Status. — On  April  24,  1978,  defendant  was  sentenced  to  not  less 
than  6  months  nor  more  than  30  months  on  count  one.  The 
remaining  counts  were  dismissed. 

Banta  v.  Talmadge 

Civil  Action  No.  77-1996  (D.D.C.) 

Brief.— On  November  21,  1977,  Frank  H.  Banta  filed  this  action 
in  the  Federal  District  Court  for  the  District  of  Columbia.  The 
complaint  styled  "Complaint  for  Writ  in  the  Nature  of  Manda- 
mus", seeks  an  order  which  apparently  would  direct  the  four 
United  States  Senators  named  as  defendants  [Talmadge,  Scott, 
Bayh,  and  Byrd  of  West  Virginia)  to  introduce  a  resolution  in  the 
Senate  which  would  disband  the  Federal  Bureau  of  Investigation 
and  void  that  agency's  charter. 

On  March  13,  1978,  the  complaint  was  dismissed  by  U.S.  District 
Judge  Smith.  In  his  order,  he  stated  that  the  complaint  failed  to 
state  a  claim  upon  which  relief  could  be  granted,  was  frivolous, 
and  was  clearly  without  merit  and  that  the  individually  named 
defendants  had  not  been  properly  served. 

Status. — No  further  action  has  been  taken. 

United  States  Postal  Service  v.  Citizens  Committee  For  The  Right 
To  Keep  And  Bear  Arms 

No.  C77-846S  (W.D.  Wash.) 

Brief. — The  General  Counsel  of  the  U.S.  Postal  Service  brought 
an  administrative  complaint  (Postal  Service  Docket  No.  6/48) 
against  the  Citizens  Committee  For  The  Right  To  Keep  And  Bear 
Arms  (hereinafter  "Committee")  on  November  18,  1977.  The  admin- 
istrative complaint  alleged  that  the  Committee  was  engaged  in 
conducting  a  scheme  or  device  for  obtaining  money  or  property 
through  the  mails  by  means  of  false  representations  in  violation  of 
39  U.S.C.  §  3005. 

Specifically,  the  Committee  was  charged  with  sending  literature 
to  various  people  seeking  support  and  contributions  for  its  cause  in 
window  envelopes  through  which  the  notation  "From  Congressman 
[name  of  addressee's  Congressman]"  was  visible.  The  notation,  or 
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the  notation  together  with  the  contents  of  the  mailing  piece  might 
have  been  reasonably  construed  as  making  some  or  all  of  three 
allegedly  false  representations,  according  to  the  administrative 
complaint.  The  alleged  representations  are:  (1)  That  the  Congres- 
sional Representative  whose  name  appears  on  the  mailing  piece 
sent  the  mailing  piece;  (2)  That  the  Representative  authorized  the 
Committee  to  use  his  or  her  name  in  such  a  manner;  (3)  That  the 
Representative  is  involved  in  an  unstated  way  with  the  solicitation. 
Alternatively,  the  administrative  complaint  alleges  that  the  con- 
tents of  the  mailing  piece  together  with  the  notation  noted  above 
are  at  best  ambiguous,  creating  confusion  on  the  part  of  the  reader 
in  regard  to  the  three  representations  noted  above.  An  order  con- 
forming with  39  U.S.C.  §  3005(a)  (1)  and  (2)  against  the  Committee 
was  requested  in  the  administrative  complaint.  39  U.S.C.  §  3005(a) 
reads  as  follows: 

"(a)  Upon  evidence  satisfactory  to  the  Postal  Service 
that  any  person  is  engaged  in  conducting  a  scheme  or 
device  for  obtaining  money  or  property  through  the  mail 
by  means  of  false  representations,  or  is  engaged  in  con- 
ducting a  lottery,  gift  enterprise,  or  scheme  for  the  distri- 
bution of  money  or  of  real  or  personal  property,  by  lottery, 
chance,  or  drawing  of  any  kind,  the  Postal  Service  may 
issue  an  order  which — 

"(1)  directs  the  postmaster  of  the  post  office  at 
which  mail  arrives,  addressed  to  such  a  person  or 
to  his  representative,  to  return  such  mail  to  the 
sender  appropriately  marked  as  in  violation  of 
this  section,  if  the  person,  or  his  representative,  is 
first  notified  and  given  reasonable  opportunity  to 
be  present  at  the  receiving  post  office  to  survey 
the  mail  before  the  postmaster  returns  the  mail  to 
the  sender;  and 

"(2)  forbids  the  payment  by  a  postmaster  to  the 
person  or  his  representative  of  any  money  order 
or  postal  note  drawn  to  the  order  of  either  and 
provides  for  the  return  to  the  remitter  of  the  sum 
named  in  the  money  order  or  postal  note." 

On  November  22,  1977,  the  United  States  Postal  Service  filed  a 
complaint  against  the  Committee  in  the  United  States  District 
Court  for  the  Western  District  of  Washington.  The  complaint 
sought  a  temporary  restraining  order  and  preliminary  injunction 
pursuant  to  39  U.S.C.  §  3007  directing  the  detention  by  the  Postal 
Service  of  defendant's  incoming  mail  addressed  to  the  Committee, 
subject  to  the  defendant's  right  to  examine  and  receive  mail  clearly 
not  related  to  the  representations  complained  of,  pending  the  out- 
come of  the  statutory  proceedings  against  the  Committee  and  any 
appeals  therefrom. 

The  temporary  restraining  order  and  preliminary  injunction 
were  granted  on  November  23,  1977. 

A  consent  agreement  was  reached  between  the  Postal  Service 
and  the  Committee  on  December  22,  1977.  Under  its  terms,  the 
Committee  stipulated  that  it  would  permanently  refrain  from  so- 
licitation practices  of  the  type  alleged  in  the  administrative  com- 
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plaint  and  that  it  would  return,  with  a  specified  written  explana- 
tion, all  remittances  being  detained  by  order  of  the  District  Court 
and  other  remittances  received  in  the  future  related  to  the  discon- 
tinued activities. 

The  agreement  also  stipulated,  that  the  General  Counsel  of  the 
Postal  Service  may,  without  prior  notice  and  on  an  ex  parte  basis 
seek  an  interim  order  against  the  Committee  from  the  Judicial 
Officer  of  the  Postal  Service.  The  Postal  Service  agreed  to  dismiss 
the  administrative  action  and  have  the  preliminary  injunction  va- 
cated. 

Status. — The  preliminary  injunction  was  vacated  and  the  com- 
plaint dismissed  on  January  5,  1978. 

The  full  text  of  the  consent  agreement  is  printed  in  the  Adden- 
dum to  the  "Decisions"  section  of  Court  Proceedings  and  Actions  of 
Vital  Interest  to  the  Congress,  Part  3,  December  31,  1977. 

United  States  v.  Passman  (New  Case) 

Criminal  Case  No.  78-00159  (D.D.C.) 

Brief. — Otto  E.  Passman,  former  U.S.  Representative  from  Louisi- 
ana, was  indicted  on  March  31,  1978,  in  U.S.  District  Court  for  the 
District  of  Columbia  on  one  count  of  conspiracy  (18  U.S.C.  §  371), 
three  counts  of  bribery  (18  U.S.C.  §  201(c)(1)),  and  three  counts  of 
receiving  illegal  gratuities  (18  U.S.C.  §  201  (g)). 

The  indictment  is  primarily  based  upon  alleged  activities  carried 
out  by  then-Congressman  Passman  and  Tong  Sun  Park,  named  as 
an  unindicted  co-conspirator,  in  regard  to  the  sale  of  U.S.  rice  to 
Korea  under  the  Food-For-Peace  Program  (PL-480). 

Status. — The  case  is  pending  before  the  District  Court. 

United  States  v.  Diggs  (New  Case) 

Criminal  Case  No.  78-00142  (D.D.C.) 

Brief— On  March  23,  1978,  Charles  C.  Diggs,  Jr.,  Representative 
for  the  13th  Congressional  District  of  Michigan,  was  indicted  in  the 
U.S.  District  Court  for  the  District  of  Columbia.  Representative 
Diggs  is  charged  with  14  counts  of  violating  18  U.S.C.  §  1341  (Mail 
Fraud)  and  21  counts  of  violating  18  U.S.C.  §  1001  (False  State- 
ment). 

18  U.S.C.  §  1341  reads,  in  pertinent  part: 

Whoever,  having  devised  or  intending  to  devise  any 
scheme  or  artifice  to  defraud,  or  for  obtaining  money  or 
property  by  means  of  false  or  fraudulent  pretenses,  repre- 
sentations, or  promises  *  *  *  for  the  purpose  of  executing 
such  scheme  or  artifice  or  attempting  so  to  do,  places  in 
any  post  office  or  authorized  depository  for  mail  matter; 
any  matter  or  thing  whatever  to  be  sent  or  delivered  by 
the  Post  Office  Department,  or  takes  or  receives  there- 
from, any  such  matter  or  thing,  or  knowingly  causes  to  be 
delivered  by  mail  according  to  the  direction  thereon,  or  at 
the  place  at  which  it  is  directed  to  be  delivered  by  the 
person  to  whom  it  is  addressed,  any  such  matter  or  thing, 
shall  be  fined  not  more  than  $1,000  or  imprisoned  not 
more  than  five  years,  or  both. 

18  U.S.C.  §  1001  provides  the  same  penalties  for  anyone  who 
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in  any  matter  within  the  jurisdiction  of  any  department  or 
agency  of  the  United  States  knowingly  and  willfully  falsi- 
fied, conceals  or  covers  up  by  any  trick,  scheme,  or  device 
a  material  fact,  or  makes  any  false,  fictitious  or  fraudulent 
statements  or  representations,  or  makes  or  uses  any  false 
writing  or  document  knowing  the  same  to  contain  any 
false,  fictitious  or  fraudulent  statement  or  entity   *    *    * 

The  indictment  alleges  that  Representative  Diggs: 

[D]id  devise  and  intend  to  devise  a  scheme  and  artifice  to 
defraud  the  United  States  of  America,  and  to  obtain 
money  and  property  by  false  and  fraudulent  pretenses, 
representations  and  promises,  which  defendant  Diggs 
knew  would  be  and  were  false  when  made. 

Further  allegations  in  the  indictment  state  that  Representative 
Diggs: 

[I]n  order  to  pay  for  his  personal,  business,  and  House  of 
Representative  expenses,  would  and  did  divert  and  cause 
to  be  diverted  from  the  Treasury  of  the  United  States  a 
sum  in  excess  of  one  hundred  and  one  thousand  dollars 
($101,000.00)  in  the  form  of  salary  kickbacks  from  certain 
House  of  Representatives  employees  and  payments  to 
others  on  the  House  of  Representatives  payroll  who  per- 
formed no  work  for  the  House  of  Representatives.  [United 
States  v.  Diggs,  Cr.  No.  78-142  (D.D.C.)  (Indictment  at  2).] 

On  April  28,  1978,  Representative  Diggs  filed  a  motion  for  a  bill 
of  particulars,  a  motion  for  discovery  and  inspection,  and  a  motion 
to  dismiss  for  selective  prosecution  counts  5  through  14  and  24 
through  35  of  the  indictment.  In  a  memorandum  in  support  of  the 
motion  to  dismiss,  Congressman  Diggs  asserted  that  although  the 
Justice  Department  was  aware  of  allegations  that  other  Members 
of  Congress  were  involved  in  activities  similar  to  those  alleged 
against  him,  no  prosecution  was  instigated  against  those  other 
Members. 

The  Government  filed  oppositions  to  each  of  the  three  motions 
on  May  5,  1978. 

On  May  9,  1978,  defendant's  motion  to  dismiss  counts  5  through 
14  and  24  through  35  was  heard  and  denied. 

Status. — The  case  is  pending  before  the  District  Court. 

Metzenbaum  v.  Brown  (New  Case) 

No.  78-188  (D.D.C.) 

Brief. — Two  U.S.  Senators,  Howard  M.  Metzenbaum  of  Ohio  and 
Barry  M.  Goldwater  of  Arizona  filed  this  action  in  the  U.S.  District 
Court  for  the  District  of  Columbia  on  February  2,  1978.  Named  as 
defendants  are  the  Secretary  of  Defense,  Harold  Brown  and  the 
Secretary  of  the  Navy,  W.  Graham  Claytor,  Jr.  In  the  "Complaint 
fc  Declaratory  Judgment,"  the  Senators  seek  to  have  declared 
unlawful  the  attempted  procurement  by  the  Department  of  the 
Navy  of  22  CTX  utility  aircraft.  Also  sought  are  a  temporary 
restraining  order  and  preliminary  and  permanent  injunctions 
against  completion  of  procurement  of  said  aircraft  by  any  means 
other  than  competitive  bidding  and  a  mandatory  order  directing 
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that  said  procurement  be  made  solely  through  a  process  of  formal 
advertising  for  competitive  bids. 

On  February  7,  1978,  Beech  Aircraft  Corporation  (hereinafter 
"Beech"),  which  had  been  named  in  the  complaint  as  having  re- 
ceived a  letter-contract  from  the  Navy  for  purchase  of  the  22 
aircraft,  moved  to  intervene  as  a  defendant.  Defendants  Brown  and 
Claytor  filed  a  response  to  Beech's  motion  to  intervene  on  Febru- 
ary 10,  1978.  While  not  objecting  to  the  presence  of  Beech  as  a  co- 
defendant,  Brown  and  Claytor  declared  that  the  case  is  presently 
nonjusticiable  in  that  the  Senators  lack  standing  to  sue  and  judi- 
cial consideration  of  the  Senators'  claims  is  barred  by  the  political 
question  doctrine.  Beech's  motion  to  intervene  was  granted  on 
February  14,  1978,  for  the  limited  purpose  of  addressing  the  ques- 
tion of  jurisdiction. 

Cessna  Aircraft  Corporation  (hereinafter  "Cessna")  moved  to  in- 
tervene as  a  party  plaintiff  on  February  14,  1978.  Cessna's  motion 
to  intervene  was  granted  on  February  21,  1978,  also  for  the  limited 
purpose  of  addressing  the  question  of  jurisdiction. 

Defendants  Brown  and  Claytor  moved  to  dismiss  on  February  22, 
1978.  The  motion  to  dismiss  was  granted  and  the  motions  to  inter- 
vene denied  in  an  order  and  accompanying  memorandum  filed  on 
March  14,  1978. 

District  Judge  Oberdorfer  stated  in  his  memorandum  that  the 
validity  of  the  Senators'  claim  to  standing  hangs  upon  the  question 
of  whether  a  legislator  who  voted  for  a  bill  which  became  law  has 
standing,  as  a  legislator,  to  sue  to  require  administration  of  the  law 
in  accordance  with  his  interpretation  of  the  law.  Harrington  v. 
Bush,  U.S.  180  App.  D.C.  45,  553  F.2d  190  (D.C.  Cir.  1977)  was  held 
to  be  controlling.  The  memorandum  stated: 

As  the  Court  reads  Harrington,  once  the  1978  Appropri- 
ation became  law,  any  constitutionally  protected  interest 
of  the  Senators  in  it  entitled  to  judicial  protection  ended. 
They  retain,  of  course,  all  the  legislative  prerogatives  of 
powerful  Senators,  not  only  to  communicate  directly  with 
the  President  and  the  Secretaries,  but  also  to  exercise 
legislative  oversight  over  the  administration  of  the  1978 
Appropriation  by  (among  other  means)  committee  investi- 
gation and  hearing,  or  by  seeking  intervention  by  the  Gen- 
eral Accounting  Office  to  prevent  unlawful  expenditure  of 
funds  appropriated  for  this  Navy  procurement.  But  under 
Harrington,  they  are,  for  purposes  of  their  standing  to  sue 
in  court,  in  the  same  status  as  any  other  public  spirited 
citizen  concerned  that  the  Secretaries  administer  the  val- 
idly enacted  1978  Appropriation  according  to  law.  With 
respect  for  the  Senators  (and  for  the  principle  of  Separa- 
tion of  Powers),  the  Court  has  therefore  concluded  that  the 
complaint  does  not  allege  facts  showing  actionable  injury 
to  their  constitutional  right  to  vote  to  make  laws  for  the 
procurement  of  naval  aircraft  or  to  their  official  influence 
in  that  process.  [Slip  Opinion  at  11;  this  report  at  446.] 

Status. — No  further  action  has  been  taken. 

The  memorandum  of  the  District  Court  is  printed  in  the  "Deci- 
sions" section  of  this  report  at  439. 


DECISIONS 


In  the  United  States  District  Court  for  the 
District  of  Columbia 

Civil  Action  No.  77-1230 
Paul  Lax  alt  et  al.,  plaintiffs 

v. 

j.  s.  klmmitt  et  al.,  defendants 

Order 

Defendants  having  filed  motions  requesting  the  Court: 

1.  To  dismiss  the  action  for  failure  to  state  a 
claim  upon  which  relief  can  be  granted, 

2.  To  dismiss  the  action  for  want  of  a  judicial 
question  within  the  jurisdiction  of  the  Court  to  de- 
termine, 

3.  To  dismiss  the  action  for  want  of  the  requisite 
jurisdictional  amount, 

4.  (a).  To  dismiss  the  Plaintiff,  Committee  for  the 
Survival  of  a  Free  Congress,  for  want  of  standing, 
and 

4.  (b).  To  vacate  the  order  granting  leave  to 
Common  Cause,  David  Cohen  and  Nan  Waterman 
to  intervene  as  parties  defendant,  or  in  the  alterna- 
tive to  dismiss  the  Intervenors  as  parties  for  want 
of  standing;  and 

the  Plaintiffs  and  Intervening  Defendants  having  sub- 
mitted their  memoranda  in  opposition  to  said  motions 
and  Intervening  Defendants  having  moved  to  dismiss 
the  Complaint  for  failure  to  state  a  claim  and  for  lack 
of  subject  matter  jurisdiction,  and  the  Court  having 
heard  oral  argument  on  behalf  of  Plaintiffs  and  Defend- 
ants, and  having  considered  the  written  submissions  of 
all  parties, 

(175) 


176 

The  Court  now  concludes  that  the  First  Amended 
Complaint  sufficiently  alleges  the  requisite  jurisdiction- 
al amount;  that  Rule  XLIV  of  the  Rules  of  the  United 
States  Senate,  does  not  add  to  the  Constitutional  qualifi- 
cations for  membership  in  the  United  States  Senate  and 
does  not  deprive  the  plaintiffs  of  freedom  of  speech;  that 
the  classification  on  the  basis  of  different  sources  of 
income  does  not  constitute  an  unlawful  discrimination; 
and  that  plaintiffs  have  therefore  failed  to  state  a  claim 
on  which  relief  can  be  granted;  and  the  Court  further 
concludes  that  the  Complaint  as  amended  does  not 
allege  a  justiciable  case  or  controversy; 

The  Court  further  concludes  that  its  disposition  of  the 
foregoing  issues  raised  by  the  motions  of  the  Defendants 
makes  it  unnecessary  to  dispose  of  the  issue  raised  with 
respect  to  standing. 

IT  IS  THEREFORE  ORDERED,  that  this  action  be 
and  it  hereby  is  dismissed. 

George  L.  Hart,  Jr., 

United  States  District  Judge. 
Dated:  March  13,  1978. 
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Shirley  DAVIS,  Plaintiff-Appellant, 
v. 

Otto  E.  PASSMAN,  Congressman  of 

the  United  States, 

Defendant-Appellee. 

No.  75-1691. 

United  States  Court  of  Appeals, 
Fifth  Circuit. 

April  18,  1978. 

Action  was  brought  against  member 
of  United  States  House  of  Representa- 
tives, alleging  that  he  violated  the  Fifth 
Amendment  by  discharging  female  staff 
member  because  of  her  sex.  The  United 
States  District  Court  for  the  Western 
District  of  Louisiana,  Tom  Stagg,  J.,  dis- 
missed and  former  staff  member  appeal- 
ed. The  Court  of  Appeals,  Goldberg, 
Circuit  Judge,  544  F.2d  865,  reversed  and 
remanded,  and  court  granted  rehearing 
en  banc.  The  Court  of  Appeals,  Charles 
Clark,  Circuit  Judge,  held  that  congres- 
sional staff  member  allegedly  discharged 
by  former  Congressman  because  of  her 
sex  had  no  private  cause  of  action 
against  former  Congressman  for  money 
damages  under  due  process  clause  of 
Fifth  Amendment,  in  view  of  fact  that 
Constitution  did  not  compel  an  action  for 
money  damages  implied  from  due  proc- 
ess clause,  Congress  avoided  creating  ac- 
tion for  money  damages  for  congression- 
al aides  in  noncompetitive  positions,  and 
implying  such  a  damage  action  would 
necessarily  draw  into  the  federal  judici- 
ary system  a  wide  range  of  cases  whose 
resolution  Congress  had  not  committed 
to  federal  judiciary  and  whose  resolution 
was  better  suited  to  courts  of  general 
jurisdiction. 

Affirmed  in  part,  and  vacated  in 
part. 


Jones,  Circuit  Judge,  concurred  spe- 
cially and  filed  opinion. 

Roney,  Circuit  Judge,  concurred  spe- 
cially and  filed  opinion. 

Goldberg,    Circuit    Judge,    dissented 
and  filed  opinion  in  which  Brown,  Chief 

Judge,  joined. 


1.  Action  e^3 

Courts  consider  several  factors  in 
determining  whether  to  imply  a  cause  of 
action  from  a  statutory  right:  whether 
provision  asserted  creates  a  special  right 
in  the  plaintiff;  whether  action  of  Con- 
gress in  field  indicates  intent  to  allow 
such  remedy  or  at  least  an  intent  not  to 
deny  the  remedy;  whether  implication 
of  remedy  would  be  consistent  with  pur- 
pose of  right  asserted,  and  whether 
cause  of  action  implied  would  be  one  ap- 
propriate for  federal  law. 

2.  Federal  Courts  <s=>177 

Not  every  right  that  conceivably 
could  be  wedged  within  literal  breadth 
of  due  process  demands  federal  protec- 
tion through  a  cause  of  action  for  mone- 
tary damages.    U.S.C.A.Const.  Amend.  5. 

3.  Federal  Courts  <s=178 

Congressional  staff  member  alleged- 
ly discharged  by  former  Congressman 
because  of  her  sex  had  no  private  cause 
of  action  against  former  Congressman 
for  money  damages  under  due  process 
clause  of  Fifth  Amendment,  in  view  of 
fact  that  Constitution  did  not  compel  an 
action  for  money  damages  implied  from 
due  process  clause,  Congress  avoided  cre- 
ating action  for  money  damages  for  con- 
gressional aides  in  noncompetitive  posi- 
tions, and  implying  such  a  damage  action 
would  necessarily  draw  into  the  federal 
judiciary  system  a  wide  range  of  cases 
whose  resolution  Congress  had  not  corn- 
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mitted  to  federal  judiciary  and  whose 
resolution  was  better  suited  to  courts  of 
general  jurisdiction.  U.S.C.A.Const. 
Amend.  5. 


Appeal  from  the  United  States  Dis- 
trict Court  for  the  Western  District  of 
Louisiana. 

Before  BROWN,  Chief  Judge,  JONES, 
THORNBERRY,  COLEMAN,  GOLD- 
BERG, AINSWORTH,  GODBOLD, 
MORGAN,  CLARK,  RONEY,  GEE, 
TJOFLAT,  HILL  and  FAY,  Circuit 
Judges. 

CHARLES  CLARK,  Circuit  Judge: 
In  today's  decision  the  court  en  banc 
reverses  a  panel  opinion  which  implied  a 
cause  of  action  for  money  damages  from 
the  Due  Process  Clause  of  the  fifth 
amendment  of  the  Constitution.1 

In  her  complaint,  Ms.  Shirley  Davis 
alleged  that  former  Louisiana  Congress- 
man Otto  Passman  dismissed  her  as  his 
Deputy  Administrative  Assistant  solely 
because  she  was  a  woman  and  he  wanted 
a  man  in  the  position.  Davis  claimed 
Passman's  actions  violated  the  equal  pro- 
tection component  of  the  fifth  amend- 
ment Due  Process  Clause.  Invoking  the 
court's  jurisdiction  under  28  U.S.C.A. 
§  1331(a),  she  sought  specific  relief,  dam- 
ages, and  declaratory  relief.  Because 
Passman's  service  in  Congress  ended  af- 
ter the  suit  was  brought,  the  claim  has 
narrowed  to  one  for  recovery  of  money 

1.  The  opinion  of  the  panel,  544  F.2d  865  (5th 
Cir.  1977),  had,  in  turn,  reversed  the  district 
court's  dismissal  of  a  complaint  filed  by  a  dis- 
charged female  congressional  employee. 

2.  Apart  from  the  Due  Process  Clauses,  lower 
federal  courts  have  looked  favorably  upon  Bi- 
vens actions  based  upon  the  first,  sixth, 
eighth,  ninth,  and  thirteenth  amendments. 
See,  e.  g..  Cox  v.  Stanton,  529  F.2d  47  (4th  Cir. 
1975)  (thirteenth  and  fourteenth  amendments); 


damages.  The  district  court  based  its 
dismissal  of  the  complaint  on  alternative 
grounds:  (1)  that  the  law  affords  Davis 
no  private  right  of  action  and  (2)  that 
the  conduct  of  which  she  complained  did 
not  violate  the  Constitution.  Addressing 
only  the  surviving  claim  for  money  dam- 
ages, we  affirm  the  district  court's  dis- 
missal on  the  first  ground. 

The  roster  of  constitutional  rights 
which  have  been  held  to  support  implied 
damage  actions  began  its  growth  with 
the  Supreme  Court's  seminal  decision  in 
Bivens  v.  Six  Unknown  Named  Agents 
of  the  Federal  Bureau  of  Narcotics,  403 
U.S.  388,  91  S.Ct.  1999,  29  L.Ed.2d  619 
(1971).  In  Bivens,  the  Court  noted  that 
historically  damages  have  been  regarded 
as  the  "ordinary  remedy  for  an  invasion 
of  personal  interests  in  liberty,"  and  im- 
plied a  cause  of  action  for  money  dam- 
ages for  the  invasion  of  the  plaintiff's 
liberty  which  abridged  his  fourth  amend- 
ment rights.  403  U.S.  at  395,  91  S.Ct.  at 
2004,  29  L.Ed.2d  at  626. 

Although  the  Supreme  Court  has  nei- 
ther extended  nor  further  explained  its 
initial  position,  many  inferior  federal 
courts  have  cited  Bivens  as  authorizing 
implied  actions  for  money  damages 
based  on  constitutional  rights  other  than 
the  fourth  amendment.2  Generally, 
these  decisions  have  recognized  implicitly 
that  Bivens  has  some  yet  unreached  lim- 
its. Only  isolated  district  court  decisions 
have  asserted  that  Bivens  created  dam- 
age actions  for  violation  of  constitutional 

Paton  v.  La  Prade,  524  F.2d  862.  870  (3d  Cir. 

1975)  (first  amendment);  Jihaad  v.  Carlson, 
410  F.Supp.  1132  (E.D.Mich.1976)  (first  and 
eighth  amendments);  Berlin  Democratic  Club 
v.  Rumsfeld,  410  F.Supp.  144,  160-62  (D.D.C. 

1976)  (first  and  sixth  amendments);  Patmore 
v.  Carlson,  392  F.Supp.  737  (E.D.I11.1975)  (fifth 
and  eighth  amendments).  See  also  M.  Leh- 
mann,  Bivens  and  Its  Progeny,  4  Hastings 
Const.  L.Q.  531,  566-72  (1977). 
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rights  as  broadly  as  if  it  had  decreed 
that  42  U.S.C.A.  §  1983  applied  to  the 
federal  government.3  This  appeal  re- 
quires either  that  we  join  other  circuits 
in  projecting  the  scope  of  Bivens  to  the 
Due  Process  Clauses  of  the  fourteenth 
and  fifth  amendments,4  or  decline  to  fol- 
low their  precedents.  A  choice  is  not 
foreclosed.  In  more  than  one  decision 
the  Supreme  Court  specifically  has  point- 
ed out  that  this  issue  remains  open.5 

Our  own  decisions  appear  equivocal  on 
this  point.  We  have  ruled  district  courts 
erred  in  finding  no  jurisdiction  to  con- 
sider damage  claims  based  upon  implied 
causes  of  action  under  the  Due  Process 
Clauses  of  both  the  fifth  amendment, 
Weir  v.  Muller,  527  F.2d  872  (5th  Cir. 

3.  E.  g..  Saffron  v.  Wilson,  70  F.R.D.  51,  53  n.l 
(D.D.C.1975)  (This  holding  [Bivens]  has  been 
interpreted  almost  unanimously  as  recognizing 
a  cause  of  action  for  damages  for  violation  of 
any  constitutionally  protected  interest.");  Gar- 
dels  v.  Murphy,  377  F.Supp.  1389,  1398  (N.D. 
111.1974)  ("Bivens  recognizes  a  cause  of  action 
for  damages  for  violation  of  any  constitutional- 
ly protected  interest.") 

4.  Several  circuits  have  allowed  plaintiffs  to 
base  Bivens  implied  actions  solely  upon  the 
concept  of  due  process:  the  Second  Circuit, 
Genri/e  v.  WaJlen,  562  F.2d  193,  196  (2d  Cir. 
1977)  (fourteenth  amendment);  the  Third  Cir- 
cuit, United  States  ex  rel.  Moore  v.  Koelzer, 
457  F.2d  892,  894  (3d  Cir.  1972)  (fifth  amend- 
ment); but  see  Mahone  v.  Waddle,  564  F.2d 
1018  (3d  Cir.  1977)  (declining  to  allow  cause  of 
action  on  fourteenth  amendment  alone);  the 
Fourth  Circuit,  States  Marine  Lines,  Inc.  v. 
Shultz.  498  F2d  1146,  1156-57  (4th  Cir.  1974) 
(fifth  amendment);  the  Seventh  Circuit,  Fitz- 
gerald v.  Porter  Memorial  Hospital,  523  F.2d 
716,  718-19  &  n.7  (7th  Cir.  1975)  (denying 
relief,  but  holding  action  could  be  brought 
solely  under  fourteenth  amendment);  the 
Eighth  Circuit,  Owen  v.  City  of  Independence, 
560  F.2d  925,  932  (8th  Cir.  1977)  (fourteenth 
amendment  in  suit  seeking  back  pay);  the 
Ninth  Circuit,  Jacobson  v.  Tahoe  Regional 
Planning  Agency,  558  F.2d  928,  936-37,  941- 
43  (9th  Cir.  1977)  (one  cause  of  action  availa- 
ble   on    fifth    amendment   just    compensation 


1976),  and  the  fourteenth  amendment, 
Reeves  v.  City  of  Jackson,  532  F.2d  491, 
495  (5th  Cir.  1976).  See  also  Roane  v. 
Callisburg  Independent  School  District, 
511  F.2d  633,  635  n.l  (5th  Cir.  1975); 
United  Farmworkers  of  Florida  Housing 
Project,  Inc.  v.  City  of  Delray  Beach,  493 
F.2d  799,  801-02  &  n.2  (5th  Cir.  1974); 
Traylor  v.  City  of  Amarillo,  492  F.2d 
1156,  1157  n.2  (5th  Cir.  1974).  However, 
in  Rodriguez  v.  Ritchey,  556  F.2d  1185, 
1192  (5th  Cir.  1977)  (en  banc),  we  ex- 
pressly declined  to  speak  as  an  en  banc 
court  on  the  appropriateness  of  extend- 
ing Bivens  beyond  the  fourth  amend- 
ment. Now  we  find  ourselves  face-to- 
face  with  the  necessity  to  take  a  firm 
position. 

clause  and  another  on  fifth  amendment  due 
process  clause). 

Other  circuits  have  commented  favorably 
upon  extension  of  Bivens  to  actions  implied 
from  the  concept  of  due  process:  the  Tenth 
Circuit,  e.  g.,  Dry  Creek  Lodge,  Inc.  v.  United 
States,  515  F.2d  926,  932  &  n.5  (10th  Cir. 
1975)  (apparently  referring  to  the  fifth  amend- 
ment); the  D.C.  Circuit,  e.  g.,  Lewis  v.  D.C. 
Dep't  of  Corrections,  174  U.S.App.D.C.  483, 
484,  533  F.2d  710,  711  (1976). 

The  First  Circuit  has  declined  to  imply  a 
cause  of  action  against  municipalities  from  the 
fourteenth  amendment  Due  Process  Clause  to 
grant  damages  for  wrongful  death.  Kostka  v. 
Hogg,  560  F.2d  37,  44  (1st  Cir.  1977). 

5.  In  several  cases  since  Bivens,  the  Supreme 
Court  has  expressly  left  open  the  question 
whether  an  action  for  damages  might  be  im- 
plied from  the  Due  Process  Clauses.  Mt. 
Healthy  School  Dist.  v.  Doyle,  429  U.S.  274, 
277,  97  S.Ct.  568,  571,  50  L.Ed.2d  471,  477 
(1977);  Aldinger  v.  Howard,  427  U.S.  1,  3  n.3, 
96  S.Ct.  2413,  2415-16  n.3,  49  L.Ed.2d  276,  280 
n.3  (1976);  City  of  Charlotte  v.  Local  660,  Int'l 
Ass'n  of  Firefighters,  426  U.S.  283,  284  n.l,  96 
S.Ct.  2036,  2038  n.l,  48  L.Ed.2d  636,  639  n.l 
(1976);  District  of  Columbia  v.  Carter,  409 
U.S.  418,  432-33,  93  S.Ct.  602,  610,  34  L.Ed.2d 
613,  624  (1973).  See  also  City  of  Kenosha  v. 
Bruno,  412  U.S.  507,  514,  93  S.Ct.  2222,  2227, 
37L.Ed.2d  109,  116(1973). 
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To  decide  whether  to  imply  a  cause  of 
action  for  money  damages  from  the  fifth 
amendment  Due  Process  Clause,  we 
must  examine  Bivens  itself.  While  Bi- 
vens is  not  without  ambiguity,  the  analy- 
sis employed  by  the  Court  shows  .that 
the  cause  of  action  created  is  not  wholly 
of  constitutional  dimensions.  The  opin- 
ion of  the  Court  expressly  states: 

we  cannot  accept  respondents'  formu- 
lation of  the  question  as  whether  the 
availability  of  money  damages  is  nec- 
essary to  enforce  the  Fourth  Amend- 
ment. For  we  have  here  no  explicit 
congressional  declaration  that  persons 
injured  by  a  federal  officer's  violation 
of  the  Fourth  Amendment  may  not 
recover  money  damages  from  the 
agents,  but  must  instead  be  remitted 
to  another  remedy,  equally  effective  in 
the  view  of  Congress. 


403  U.S.  at  397,  91  S.Ct.  at  2005,  29 
L.Ed.2d  at  627.  The  cases  relied  upon 
for  guidance  by  the  Court  in  Bivens 
dealt  with  implying  a  cause  of  action 
from  federal  statutes  that  created  rights 
but  provided  no  federal  remedy.*  More- 
over, in  Cort  v.  Ash,  422  U.S.  66,  95  S.Ct. 
2080,  45  L.Ed.2d  26  (1975),  the  Supreme 
Court's  most  comprehensive  treatment  of 
implied  statutory  causes  of  action,  the 
Court  relied  upon  Bivens  to  support  two 
points  of  its  four-part  statutory  analy- 
sis.7 

If  the  fourth  amendment  had  mandat- 
ed a  cause  of  action  for  monetary  dam- 
ages, Bivens  would  have  had  no  occasion 
to  consult  or  discuss  the  action  or  inac- 
tion of  Congress.  Since  the  Court  ex- 
plicitly reasoned  its  precedent  on  the  lat- 
ter ground,  we  take  the  Bivens  remedy 
to  be  one  implied  as  a  matter  of  federal 
common  law8  and  therefore  subject,  like 


6.  See  403  U.S.  at  396-97,  91  S.Ct.  at  2005,  29 
L.Ed.2d  at  626-27,  citing  J.  I.  Case  Co.  v.  Bo- 
rak,  377  U.S.  426,  433,  84  S.Ct.  1555,  1560,  12 
L.Ed.2d  423,  428  (1964)  (federal  securities 
laws);  Wheeldin  v.  Wheeler,  373  U.S.  647,  83 
S.Ct.  1441,  10  L.Ed.2d  605  (1963)  (action  for 
abuse  of  process  through  misuse  of  statute 
governing  Congress'  subpoena  power);  United 
States  v.  Gilman,  347  U.S.  507,  74  S.Ct.  695, 
98  L.Ed.  898  (1954)  (indemnity  action  by 
government  under  Federal  Tort  Claims  Act); 
United  States  v.  Standard  Oil  Co.,  332  U.S. 
301,  311,  67  S.Ct.  1604,  1609-10,  91  L.Ed. 
2067,  2073  (1947)  (government  sought  implied 
remedy,  based  upon  established  common  law 
action). 

7.  Bivens  is  cited  in  Cort  to  support  the  propo- 
sition that  causes  of  action  for  damages  should 
not  be  implied  to  govern  matters  "traditionally 
relegated  to  state  law,  in  an  area  basically  the 
concern  of  the  States,"  422  U.S.  at  78,  95  S.Ct. 
at  2088,  45  L.Ed.2d  at  36,  and  the  proposition 
that  where  such  actions  have  been  implied, 
"there  has  generally  been  a  clearly  articulated 
federal  right  in  the  plaintiff,"  id.  at  82,  95  S.Ct. 
at  2090,  45  L.Ed.2d  at  39. 

8.  See  Kostka  v.  Hogg,  560  F.2d  37,  44  &  n.7 
(1st  Cir.  1977).    See  also  Rodriguez  v.  Ritchey, 


556  F.2d  1185,  1193-94  (5th  Cir.  1977)  (en 
banc).  See  generally  Jacobson  v.  Tahoe  Re- 
gional Planning  Agency,  558  F.2d  928,  937  & 
n.14  (9th  Cir.  1977);  C.  Wright,  Federal  Courts 
§  60  (3d  ed.  1976),  citing  D'Oench,  Duhme  & 
Co.  v.  Federal  Deposit  Ins.  Corp.,  315  U.S.  447, 
465-75,  62  S.Ct.  676,  683-88,  86  L.Ed.  956, 
966,  971  (1942)  (Jackson,  J.,  concurring): 

Federal  common  law  implements  the  federal 

Constitution  and  statutes,  and  is  conditioned 

by  them.    Within  these  limits,  federal  courts 

are  free  to  apply  the  traditional  common-law 

technique  of  decision  and  to  draw  upon  all 

the  sources  of  the  common  law     .... 

315  U.S.  at  472,  62  S.Ct.  at  686,  86  L.Ed,  at 

969;      Monaghan,     Foreword:     Constitutional 

Common  Law,  89  Harv.L.Rev.  1,  10-13,  22-26 

(1975). 

Where  a  remedy  is  of  constitutional  dimen- 
sions and  particular  elements  are  not  subject 
to  revisions  by  Congressional  legislation,  the 
Court  has  clearly  so  indicated.  See,  e.  g.,  Ja- 
cobs v.  United  States,  290  U.S.  13,  54  S.Ct.  26, 
78  L.Ed.  142  (1933);  Seaboard  Air  Line  Ry. 
Co.  v.  United  States,  261  U.S.  299,  43  S.Ct. 
354,  67  L.Ed.  664  (1923). 
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all  such  law,  to  the  power  of  Congress  to 
alter  or  withdraw.  Therefore,  we  em- 
ploy a  two-step  analysis.  First,  we  look 
to  the  jurisprudence  of  statutory  impli- 
cation to  determine  whether  to  imply  a 
damage  action  of  non-constitutional  di- 
mensions. Second,  if  this  initial  inquiry 
does  not  suggest  that  such  an  action 
should  be  implied,  we  must  determine 
whether  the  Constitution  nevertheless 
compels  the  existence  of  a  remedy  in 
damages  to  vindicate  the  rights  asserted. 
See  Kostka  v.  Hogg,  560  F.2d  37,  42  (1st 
Cir.  1977).  Applying  this  analysis  to  Da- 
vis' claim,  we  find  that  the  district  court 
properly  concluded  that  no  cause  of  ac- 
tion existed. 

[1]  Courts  have  considered  several 
fac£ors  in  determining  whether  to  imply 
a  cause  of  action  from  a  statutory  right: 
(1)  whether  the  provision  asserted  cre- 
ates an  especial  right  in  the  plaintiff,  (2) 
whether  the  action  of  Congress  in  the 
field  indicates  an  intent  to  allow  such  a 
remedy  or  at  least  an  intent  not  to  deny 
the  remedy,  (3)  whether  implication  of 
the  remedy  would  be  consistent  with  the 
purpose  of  the  right  asserted,  and  (4) 
whether  the  cause  of  action  implied 
would  be  one  appropriate  for  federal 
law.  Cort  v.  Ash,  422  U.S.  at  78,  95 
S.Ct.  at  2088,  45  L.Ed.2d  at  36  (1975). 
Of  course,  the  factors  examined  in  ques- 
tions of  implied  statutory  causes  of  ac- 
tion, as  set  forth  in  Cort  and  preceding 
cases,  cannot  be  applied  in  precisely  the 
same  way  where  implying  a  Bivens  -type 
action  is  at  issue.  However,  this  circuit 
has  held  that  the  Cort  factors  do  not  set 
forth  a  rigid  pattern  of  analysis  that  a 
court  must  follow  precisely.  Rather, 
"the  Court  simply  said  that  several  fac- 
tors were  relevant  and  worthy  of  consid- 
eration." Olsen  v.  Shell  Oil  Co.,  561  F.2d 
1178,  1188  (5th  Cir.  1977). 


Where  federal  courts  have  inferred  a 
federal  private  cause  of  action  not  ex- 
pressly provided,  there  generally  has 
been  a  clearly  articulated  federal  right 
in  the  plaintiff.  Cort  v.  Ash,  422  U.S. 
66,  82,  95  S.Ct.  2080,  2090,  45  L.Ed.2d  26, 
38  (1975),  citing  Bivens  v.  Six  Unknown 
Named  Agents,  403  U.S.  388,  394-95,  91 
S.Ct.  1999,  2003^04,  29  L.Ed.2d  619,  625- 
26  (1971).  While  the  fifth  amendment 
right  to  due  process  certainly  confers  a 
right  upon  Davis,  the  injury  alleged  here 
does  not  infringe  this  right  as  directly  as 
the  injury  inflicted  in  the  unreasonable 
search  of  Webster  Bivens  offended  the 
fourth  amendment.  The  concept  of  due 
process  encompasses  virtually  all  of  the 
civil  liberties  derived  from  the  Constitu- 
tion. While  the  fifth  amendment  Due 
Process  Clause  surely  exists  for  the  "es- 
pecial benefit"  of  Davis,  as  Cort  re- 
quired, it  does  not  exist  with  equal  cer- 
tainty to  protect  her  tenure  in  a  non- 
competitive personal  aide  position  statu- 
torily denominated  as  service  at  will.  2 
U.S.C.A.  §  92 

Cort  looked  to  "legislative  intent,  ex- 
plicit or  implicit,  either  to  create  such  a 
remedy  or  to  deny  one."  422  U.S.  at  78, 
95  S.Ct.  at  2088,  45  L.Ed.2d  at  36.  Bi- 
vens recognized  that  congressional  intent 
to  create  a  remedy  must  guide  a  court  in 
determining  whether  to  imply  a  remedy 
from  provisions  of  the  Constitution.  403 
U.S.  at  396-97,  91  S.Ct.  at  2004-05,  29 
L.Ed.2d  at  626-27.  Congressional  reme- 
dial legislation  for  employment  discrimi- 
nation has  carefully  avoided  creating  a 
cause  of  action  for  money  damages  for 
one  in  Davis'  position.  In  Section  701, 
Title  VII  of  the  Civil  Rights  Act  of  1964, 
Congress  excluded  the  federal  govern- 
ment from  the  general  definition  of  "em- 
ployer," thus  denying  federal  employees 
a  statutory  damage  action  under  Title 
VII.  42  U.S.C.A.  §  2000e(b).  In  1972, 
Congress  amended  Title  VII  to  add  Sec- 
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tion  717,  which  provided  a  separate  ad- 
ministrative remedy  for  discrimination  in 
federal  employment,  but  did  not  extend 
the  remedy  to  employees  of  Congress  not 
in  the  competitive  service.  Under  Sec- 
tion 717,  other  federal  employees  may 
have  review  in  the  federal  courts  of  final 
action  by  their  employing  agencies  or 
the  Civil  Service  Board  of  Review,  42 
U.S.C.A.  §  2000e-16(a)  (1974).  Congres- 
sional action  in  designing  Title  VII  rem- 
edies shows  Congress  adhered  to  the  leg- 
islative judgment  expressed  in  the  stat- 
ute under  which  Davis  was  hired:  Mem- 
bers of  a  congressman's  personal  staff 
are  removable  by  him  "at  any  time  . 
with  or  without  cause."  2  U.S.C.A.  §  92. 
Implying  the  cause  of  action  asserted 
by  Davis  would  have  the  anomalous  re- 
sult of  granting  federal  employees  in 
non-competitive  positions,  whom  Con- 
gress did  not  intend  to  protect,  a  remedy 
far  more  extensive  than  Congress  adopt- 
ed for  federal  employees  in  the  competi- 
tive service,  whom  it  did  intend  to  pro- 
tect. When  Congress  enacted  Section 
717,  it  believed  that  no  other  effective 
remedy  existed  for  federal  employees 
treated  discriminatorily.  See  Brown  v. 
General  Services  Admin.,  425  U.S.  820, 
826-28,  96  S.Ct.  1961,  1965-66,  48 
L.Ed.2d  402,  407-08  (1976);  H.R.Rep.No. 
92-238,  92d  Cong.  2d  Sess.,  [1972]  U.S. 
Code  Cong.  &  Admin. News,  pp.  2137, 
2160.  However,  in  amending  Title  VII 
to  make  it  the  "exclusive,  pre-emptive 
administrative  and  judicial  scheme  for 
the  redress  of  federal  employment  dis- 
crimination" for  those  federal  employees 


it  covered,9  Congress  did  not  grant  fed- 
eral employees  in  the  competitive  service 
an  action  for  damages  against  their  su- 
periors in  their  individual  capacities.10 
The  Supreme  Court  has  upheld  the  ex- 
clusivity of  Title  VII  as  a  remedy  for 
federal  employment  discrimination 
against  employees  in  the  competitive  ser- 
vice whom  it  covers.  In  Brown,  the 
Court  held  that  Congress  could  require 
federal  employees  alleging  discrimination 
to  seek  relief  solely  within  the  confines 
of  Title  VII,  a  limitation  which  plaintiffs 
could  not  surmount  by  the  simple  expe- 
dient of  putting  a  different  label  on  the 
pleadings.  425  U.S.  at  832,  96  S.Ct.  at 
1968,  48  L.Ed.2d  at  411.  Congress  can- 
not have  intended  to  deal  more  gener- 
ously with  those  in  Davis'  position,  from 
whom  it  deliberately  withheld  protection. 

Cort  calls  for  an  examination  of  the 
consistency  of  a  statutory  cause  of  action 
with  the  statutory  scheme  enacted  by 
Congress.  422  U.S.  at  78,  84,  95  S.Ct.  at 
2088,  2090-91,  45  L.Ed.2d  at  39.  The 
Court  in  Bivens  made  an  analogous  in- 
quiry in  considering  the  particular  diffi- 
culties presented  in  enforcing  the  guar- 
antees of  the  fourth  amendment.  The 
fourth  amendment  has  presented  the 
Court  with  a  series  of  remedial  dilem- 
mas, not  encountered  in  other  contexts, 
with  which  the  Court  has  wrestled  ac- 
tively for  over  half  a  century.  The 
amendment's  subject  matter  is  such  that 
law  enforcement  officials,  who  necessari- 
ly make  the  searches  and  seizures  it  gov- 
erns, are  themselves  the  group  most  like- 


9.  425  U.S.  at  828,  96  S.Ct.  at  1966,  48  L.Ed.2d 
at  408. 

10.  Section  717,  42  U.S.C.A.  §  2000e-16(c) 
(1974),  allows  an  employee  or  applicant  ag- 
grieved by  final  action  or  a  failure  to  take  final 
action  on  his  administrative  complaint  to  file  a 
civil  action  under  Section  706,  42  U.S.C.A. 
§  2000e-5  (1974),  in  which  "the  head  of  the 


department,  agency,  or  unit  shall  be 

the  defendant."  However,  under  this  section, 
federal  defendants  may  be  sued  only  in  their 
official  capacities,  and  not  as  individuals.  See 
Keeler  v.  Hills,  408  F.Supp.  386,  387  (N.D.Ga. 
1975);  see  also  Jones  v.  Brennan,  401  F.Supp. 
622,  627  (N.D.Ga.  1975). 
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ly  to  be  hostile  to  its  barriers.  This  hos- 
tility of  law  enforcement  officials  to  the 
restraint  of  the  fourth  amendment  led 
the  Court  initially  to  adopt  the  exclu- 
sionary rule  for  federal  cases,  Weeks  v. 
United  States,  232  U.S.  383,  34  S.Ct.  341, 
58  L.Ed.  652  (1914),  and  then  to  apply  it 
to  the  states  in  Afapp  v.  Ohio,  367  U.S. 
643,  81  S.Ct.  1684,  6  L.Ed.2d  1081  (1961), 
when  criminal  actions  and  state  law  tort 
actions  proffered  as  a  substitute  remedy 
in  Wolf  v.  Colorado,  338  U.S.  25,  69  S.Ct. 
1359,  93  L.Ed.  1782  (1949),  showed  them- 
selves ineffective.  However,  the  exclu- 
sionary rule — the  remedy  chosen  to  se- 
cure the  right — also  has  proved  less  than 
satisfactory.  See  Bivens  v.  Six  Un- 
known Named  Agents,  403  U.S.  at  411, 
91  S.Ct.  at  2012,  29  L.Ed.2d  635  (1971) 
(Burger,  C.  J.,  dissenting).  Thus  the 
Court  continues  to  struggle  for  a  just 
means  for  enforcing  the  fourth  amend- 
ment. See  Stone  v.  Powell,  428  U.S.  465, 
%  S.Ct.  3037,  49  L.Ed.2d  1067  (1976). 
V^plations  of  fourth  amendment  rights 
occur  in  a  well-defined  setting  familiar 
to  the  courts.  The  relationship  is  always 
one  between  law  enforcement  officials 
and  citizens  suspected  of  possessing  evi- 
dence of  crime.  The  context  in  which 
these  violations  may  arise  is  sufficiently 
limited  to  allow  the  court  to  determine 
that  an  action  for  damages  would  be 
consistent  with  the  purpose  of  the  fourth 
amendment  in  future  instances  in  which 
such  an  action  might  be  invoked.  The 
fifth  amendment  Due  Process  Clause 
presents  no  similarly  focused  remedial  is- 
sue. To  the  contrary,  the  breadth  of  the 
concept  of  due  process  indicates  that  the 
damage  remedy  sought  will  not  be  judi- 
cially manageable  and  that  there  is  sim- 
ply no  way  a  court  can  judge  whether 
this  remedy  will  be  appropriate  for  se- 
curing the  right  in  future  situations 
where    some    plaintiff    might    assert    it. 


The  final  factor  considered  in  Cort  is 
whether  "the  cause  of  action  is  one  tra- 
ditionally relegated  to  state  law,  in  an 
area  basically  the  concern  of  the  States, 
so  that  it  would  be  inappropriate  to  infer 
a  cause  of  action  based  solely  on  federal 
law."  422  U.S.  at  78,  84-85,  95  S.Ct.  at 
2088,  2091,  45  L.Ed.2d  at  36,  citing  Bi- 
vens v.  Six  Unknown  Named  Agents, 
403  U.S.  at  394-95,  91  S.Ct.  at  2003-04, 
29  L.Ed.2d  at  625-26.  Under  this  factor 
we  consider  the  effect  that  implying  a 
remedy  would  have  upon  both  state  law 
and  the  federal  judiciary.  Santa  Fe  In- 
dustries, Inc.  v.  Green,  430  U.S.  462,  477, 
97  S.Ct.  1292,  1303,  51  L.Ed.2d  480,  494 
(1977);  Blue  Chip  Stamps  v.  Manor  Drug 
Stores,  421  U.S.  723,  739-741,  95  S.Ct. 
1917,  1927-28,  44  L.Ed.2d  539,  551-52 
(1975).  While  the  particular  circum- 
stances of  the  case  at  bar  raise  questions 
of  federal  rights  in  federal  employment, 
adoption  of  the  broad  principle  upon 
which  the  granting  of  relief  to  Davis 
hinges  would  expand  federal  jurisdiction 
into  broad  fields  of  law  presently  occu- 
pied by  state  court  systems.  Therefore, 
we  properly  consider  this  factor. 

Adoption  of  Davis'  interpretation  of 
Bivens  would  project  the  penumbra  of 
federal  court  constitutional  due  process 
jurisdiction  over  every  legally  cognizable 
tortious  injury  inflicted  by  persons  act- 
ing under  color  of  federal  law  because, 
by  its  nature,  every  tort  deprives  the 
victim  of  due  process  through  unlawful 
appropriation  of  liberty  or  property  or 
both.  Indeed,  logically,  the  expansive 
effect  of  such  a  holding  would  not  end 
there.  It  also  would  extend  federal  jur- 
isdiction to  cover  all  state  action  tort 
claims,  either  under  pendent  jurisdiction, 
cf.  Hagans  v.  Lavine,  415  U.S.  528,  94 
S.Ct.  1372,  39  L.Ed.2d  577  (1974),  or  un- 
der a  cause  of  action  implied  from  the 
fourteenth   amendment.     The   latter  of 
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these  state  action  claims  would  be  cogni- 
zable without  regard  to  diversity  of  citi- 
zenship, amount  in  controversy  or  other 
present  statutory  limitation.  Because  of 
the  ^eadth  of  due  process,  a  decision 
implying  an  action  for  money  damages 
from  the  fifth  amendment  Due  Process 
Clause  alone  would  extend  an  action  for 
damages  to  any  constitutional  guarantee. 
Thus,  the  danger  of  deluging  federal 
courts  with  claims  otherwise  redressable 
in  state  courts  or  administrative  proceed- 
ings looms  far  more  ominously  than  in 
Bivens.  403  U.S.  at  391  &  n.4,  91  S.Ct. 
at  2002  &  n.4,  29  L.Ed.2d  at  623  &  n.4. 
Not  only  does  this  case  fail  to  present 
special  remedial  difficulties  analogous  to 
those  faced  by  the  Court  in  dealing  with 
the  fourth  amendment,  but  also  Con- 
gress avoided  creating  an  action  for 
money  damages  for  Congressional  aides 
in  non-competitive  positions.  Moreover, 
implying  this  damage  action  necessarily 
would  draw  into  the  federal  judicial  sys- 
tem a  wide  range  of  cases  whose  resolu- 
tion Congress  has  not  committed  to  the 
federal  judiciary  and  whose  resolution  is 
better  suited  to  courts  of  general  juris- 
diction. These  special  considerations,  not 
present  in  Bivens,  eliminate  any  question 
of  our  creating  a  remedial  right  under 
our  federal  common  law  powers.  This 
conclusion  does  not  end  our  inquiry,  how- 
ever, for  we  still  must  determine  wheth- 
er the  Constitution  nevertheless  compels 
an  action  for  money  damages  implied 
from  the  fifth  amendment  Due  Process 
Clause. 

[2]  Therefore,  we  next  consider 
whether,  in  this  case,  a  damage  action  is 
indispensible  to  the  effectuation  of  the 
fifth  amendment  Due  Process  Clause 
and  thus  beyond  the  power  of  Congress 
to  preclude.  Cf.  Kostka  v.  Hogg,  560 
F.2d  at  44.  We  conclude  that  the  pro- 
posed  damage    remedy    is    not   constitu- 


tionally compelled.  Not  every  right  that 
conceivably  could  be  wedged  within  the 
literal  breadth  of  due  process  demands 
federal  protection  through  a  cause  of  ac- 
tion for  monetary  damages.  In  Paul  v. 
Davis,  424  U.S.  693,  96  S.Ct.  1155,  47 
L.Ed.2d  405  (1976),  the  Court  considered 
the  reach  of  federal  remedies  where 
Congress,  in  42  U.S.C.A.  §  1983,  express- 
ly provided  that  violation  of  constitution- 
al rights  by  one  acting  under  color  of 
state  law  would  give  rise  to  a  cause  of 
action  for  monetary  damages.  Even 
with  an  express  statutory  mandate  to 
provide  a  federal  damage  action,  the 
Court  noted  that  "  'the  range  of  interests 
protected  by  procedural  due  process  is 
not  infinite.' "  424  U.S.  at  709,  96  S.Ct. 
at  1164,  47  L.Ed.2d  at  418  (1976),  citing 
Board  of  Regents  v.  Roth,  408  U.S.  564, 
570,  92  S.Ct.  2701,  2705,  33  L.Ed.2d  548, 
556  (1972).  Here,  we  do  not  consider,  as 
the  Court  did  in  Paul,  what  due  process 
may  encompass  given  an  express  statuto- 
ry mandate  to  extend  a  cause  of  action 
for  money  damages  to  the  full  reach  of 
the  right.  Rather,  we  consider  the  ex- 
tent to  which  the  Constitution  requires 
that  we  countermand  the  clearly  discern- 
ible will  of  Congress  to  create  a  cause  of 
action  where  Congress  declined  to  pro- 
vide one.  Paul  thus  teaches  that  we 
should  restrain  our  reach  far  more  than 
the  Court  did  there. 

Denying  an  implied  cause  of  action  for 
money  damages  does  not  render  mean- 
ingless any  constitutional  rights  of  con- 
gressional employees.  A  plaintiff  might 
still  seek  equitable  relief  where  the  em- 
ployer remained  in  office,  although  con- 
gressional employees  in  the  non-competi- 
tive service  whose  allegedly  discrimina- 
ting employers  are  not  in  office  may  be 
left  without  a  remedy  for  sex  discrimina- 
tion in  employment  unless  Congress  re- 
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verses  its  present  statutory  stand." 
Other  due  process  wrongs  would  either 
continue  to  be  remedied  in  traditional 
ways  through  tort  actions  in  courts  of 
appropriate  general  jurisdiction  or 
through  special  statutory  remedies  pro- 
vided by  state  legislatures  or  Congress. 
Admittedly,  some  not  now  covered  would 
remain  inactionable. 

Another  provision  of  the  Constitution 
must  also  be  considered.  Our  rejection 
of  the  broad  principle  asserted  by  Davis 
is  premised  upon  much  more  than  just 
another  "floodgates"  argument.  The 
prospect  here  is  of  so  crushing  an  al- 
ready precariously  overloaded  federal  ju- 
dicial system  as  to  render  meaningless 
the  power  the  Constitution  vests  .in  Con- 
gress under  Article  III,  Section  1,  of  the 
Constitution  to  establish  the  jurisdiction- 
al ambits  of  the  inferior  courts  it  has 
created.  We  decline  to  hold  that  by  im- 
plication the  fifth  amendment  requires 
such  an  anomalous  result. 

[3]  Given  these  consequences  and  our 
inability  to  construct  a  plausible  measure 
for  acceptable  limits  on  the  right  of  ac- 
tion Davis  would  have  us  imply  to  reme- 
dy the  wrong  alleged,  we  refuse  to  take 
even  a  first  step  down  the  slippery  slope 
until  the  Supreme  Court  answers  the 
open  question  of  whether  any  such  right 
should  exist.  Because  no  right  of  action 
may  be  implied  from  the  Due  Process 
Clause  of  the  fifth  amendment,  the  dis- 
trict court  correctly  ruled  that  no  civil 
action  for  damages  may  be  maintained 
here.  Absent  such  a  right  of  civil  action, 
the  district  court  cannot  exercise  juris- 
diction   under    28    U.S.C.A.    §    1331(a), 

11.  Davis  has  not  challenged  the  distinction  in 
Title  VII  between  federal  employees  in  com- 
petitive positions  and  those  in  non-competitive 
positions  for  the  purposes  of  Title  VII  reme- 
dies. 


which  confers  jurisdiction  only  for  "civil 
actions  wherein  the  matter  in  controver- 
sy ..  .  arises  under  the  Constitu- 
tion ...  of  the  United  States." 
To  the  extent  that  Weir  is  inconsistent 
with  this  position,  it  is  overruled.  Our 
affirmance  on  the  jurisdictional  ground 
means  we  do  not  reach  Davis'  second 
contention.  Therefore,  we  vacate  the 
district  court's  decision  on  the  ground 
that  Passman's  conduct  in  firing  her  did 
not  violate  the  Constitution. 
The  judgment  of  the  district  court  is 
AFFIRMED  IN  PART,  AND  IN 
PART  VACATED. 

JONES,  Circuit  Judge,  specially  con- 
curring: 

If  there  is  a  constitutional  barrier 
against  the  exercise  of  the  judicial  power 
to  decide  the  controversy  between  Mrs. 
Davis  and  Mr.  Passman  then,  so  I  be- 
lieve, that  bar  should  be  raised  rather 
than  denying  relief  because  the  Congress 
has  failed  to  enact  legislation  providing 
a  remedy. 

I  do  not  believe  that  the  constitutional 
provisions  here  pertinent  are  to  be  con- 
fined to  the  Speech  and  Debate  clause.1 
The  broader  provision  by  which  all  legis- 
lative powers  are  vested  in  the  Con- 
gress 2  is  relevant  to  this  cause.  It 
might  be  said  that  the  doctrine  of  inclu- 
sio  unius  est  exclusio  alterious  permits  or 
requires  a  construction  that  a  Congress- 
man may  be  judicially  questioned  for 
any  and  all  else  that  a  Congressman 
might  do  in  the  exercise  of  the  legisla- 
tive power  except  in  speech  or  debate. 
Obviously  the  Constitution  has  no  such 

1.  The  Senators  and  Representatives  ... 
for  any  speech  or  debate  in  either  House  .  . 
shall  not  be  questioned  in  any  other  place. 
U.S.Const.  Art.  I,  §  6(1). 

2.  U.S.Const.  Art.  I,  §  1. 


29-415  O  -  78  -  13 
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meaning.  We  may  remind  ourselves  of 
Chief  Justice  Marshall's  reminder  as  to 
constitutional  construction.3 

In  no  small  measure  the  genius  of  the 
Founding  Fathers  in  framing  that  most 
wonderful  work  ever  struck  off  by  man  * 
is  the  separation  of  powers  among  the 
three  branches  of  government.  Al- 
though the  need  for  checks  and  balances 
requires  that  no  one  of  the  departments 
shall  be  wholly  unrelated  to  each  of  the 
others5  the  essential  functions  of  each 
are,  by  the  terms  of  the  instrument,  sep- 
arate from  those  of  the  others.* 

Notwithstanding  the  Gravel 7  and 
Brewster8  cases  and  Senator  Ervin's 
critical  comments  upon  them 9  the  doc- 
trine of  separation  of  powers  survives. 

It  is  not  necessary  to  say  that  all  of 
the  activities  of  the  members  of  a  Con- 
gressman's staff  are  legislative.  It  will 
not  be  said  that  they  are  not  so  in  large 
measure.  Their  activities  are  as  many 
and  as  varied  as  those  of  the  members 
served  by  them.  It  has  been  well  stated 
that  "the  day-to-day  work  of  such  aides 
is  so  critical  to  the  Members'  perform- 
ance that  they  must  be  treated  as  the 
latter's  alter  egos  . "     Gravel  v. 

United  States,  supra,  408  U.S.  at  616-17, 
92  S.Ct.  at  2623. 

It  seems  to  me  the  court  held  that 
judicial  relief  is  denied  because  the  Con- 
gress   has    failed    to    provide    a   judicial 

3.  "We  must  never  forget  that  it  is  a  constitu- 
tion we  are  expounding."  McCulloch  v.  Mary- 
land, 4  Wheat.  (17  U.S.)  316,  4  L.Ed.  579 
(1819) 

4.  William  E.  Gladstone,  127  North  American 
Review  179  (Sept.— Cot.  1878). 

5.  J.  Madison,  The  Federalist,  No.  XLVIII  (1852 
ed.). 

6.  It  may  be  appropriate  to  take  note  of  a 
recent  comment  of  the  Attorney  General  that 
although  the  Constitution  and  statutes  provide 
that  the  President  shall  nominate  and  by  and 
with   the  advice  and  consent   of  the   Senate 


remedy.  Rather  I  think  the  court  should 
say  that  the  hiring  and  firing  of  his  "al- 
ter ego"  is  a  legislative  activity  and  a 
part  of  the  exercise  of  the  legislative 
power.  The  question  is  not  one  of 
whether  there  is  a  judicial  remedy.  The 
question,  as  I  see  it,  is  whether  or  not 
the  controversy  is  one  involving  the  ex- 
ercise of  the  legislative  power  and  within 
the  jurisdiction  of  the  Congress.  Let  it 
decide  whether  there  should  be  absolute 
immunity.  Let  it  determine  whether 
there  is  a  right  and  if  so  to  fashion  a 
remedy  and  designate  a  tribunal  to  de- 
clare and  enforce  it.  I  think  it  should 
have  been  held  that  the  complaint  does 
not  state  a  claim  upon  which  relief  can 
be  granted. 

RONEY,  Circuit  Judge,  concurring: 

I  concur  in  the  result  reached  by  the 
majority  opinion,  but  I  am  constrained  to 
articulate  the  difference  I  see  between 
this  case,  in  which  I  agree  that  plaintiff 
has  no  constitutional  damage  remedy 
based  on  an  alleged  fifth  amendment  vi- 
olation, and  the  case  of  Rodriquez  v.  Rit- 
chey,  556  F.2d  1185  (5th  Cir.  1977)  (en 
banc ),  in  which  I  joined  a  dissent  on  the 
ground  that  plaintiff  there  could  claim 
damages  against  federal  officers  for  an 
alleged  due  process  violation. 

shall  appoint  federal  judges  and  U.S.  attorneys 
the  reality  is  that  "the  Senate  nominates  and 
the  President  confirms  persons  to  fill  those 
offices."  Griffin  B.  Bell,  Washington  Post, 
February  27,  1978. 

7.  United  States  v.  Gravel,  408  U.S.  606,  92 
S.Ct.  2614,  33  L.Ed.2d  583  (1972). 

8.  United  States  v.  Brewster,  408  U.S.  501,  92 
S.Ct.  2531,  33  L.Ed.2d  507  (1972). 

9.  Sam  J.  Ervin,  Jr.,  The  Gravel  and  Brewster 
cases:  An  Assault  on  Congressional  Independ- 
ence, 59  Va.L.Rev.  175  (1973). 
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In  his  concurring  opinion  in  Bivens, 
Justice  Harlan  intimated  that  "the  ap- 
propriateness of  money  damages  may 
well  vary  with  the  nature  of  the  person- 
al interest  asserted."  Bivens  v.  Six  Un- 
known Fed.  Narcotics  Agents,  403  U.S. 
388,  408  n.9,  91  S.Ct.  1999,  2011,  29 
L.Ed.2d  619,  634  (1971)  (Harlan,  J.,  con- 
curring). The  distinction  I  find  between 
Rodriguez  and  the  instant  case  lies  in 
the  nature  of  the  personal  interest  as- 
serted in  the  "due  process"  violations  al- 
leged. In  Rodriguez  the  plaintiff  was 
indicted,  arrested,  and  held  in  bail  for 
many  months  for  a  crime  she  knew  noth- 
ing about  and  of  which  she  was  altogeth- 
er innocent,  because  of  the  allegedly  un- 
constitutional acts  and  conduct  of  a  fed- 
eral agent.  In  dissent,  both  Judges 
Coleman  and  Goldberg,  with  whom  I 
concurred,  held  that  plaintiff  had  a  Bi- 
vens -type  damage  claim  if  the  agent's 
acts  were  so  reckless  as  to  constitute  a 
willful  violation  of  the  plaintiff's  "right 
to  remain  free  of  unconstitutional  intru- 
sions by  governmental  agents."  556 
F.2d  at  1195. 

To  me,  there  is  little  distinction  be- 
tween the  personal  liberty  invasion  by 
arrest  and  indictment  in  Rodriguez  and 
the  personal  liberty  invasion  by  the  pri- 
vate apartment  search,  seizure,  and  ar- 
rest in  Bivens.  Both  cases  involved  the 
citizen's  right  to  be  let  alone  by  Govern- 
ment agents,  unless  the  agents  act  with- 
in the  governmental  powers  ordained  by 
the  Constitution.  The  Constitution  gave 
limited  power  to  the  Government  it  cre- 
ated. Without  a  constitutional  base,  no 
individual  has  the  legal  authority  to  act 
against  another  individual  in  the  name 
of  Government.  Some  governmental 
powers  are  specifically  given,  but  to 
make  absolutely  sure  that  certain  powers 
not  given  would  not  be  read  into  the 
Constitution  by  overzealous  Government 
officers,  either  executive,  congressional, 


or  judicial,  there  is  a  list  of  "shall  nots" 
in  the  Bill  of  Rights.  Many  of  the  indi- 
vidual rights  enumerated  there  were  nei- 
ther "created"  nor  "given"  by  the  Con- 
stitution, but  rather  were  recognized  as 
being  inherent  rights  of  individuals  long 
before  the  summer  of  1787.  The  fram- 
ers'  approach  to  those  rights  in  the  writ- 
ten Constitution  was  to  try  to  assure 
they  would  remain  forever  free  of  gov- 
ernmental intrusion. 

Such  were  the  fundamental  rights  at 
stake  in  Bivens  and  Rodriguez.  Even 
before  the  drafting  of  our  Bill  of  Rights, 
plaintiffs  Bivens  and  Rodriguez  had  an 
inherent  right  to  be  free  from  the  type 
of  intrusions  they  suffered.  The  consti- 
tutional amendments — in  Bivens,  the 
fourth,  and  in  Rodriguez,  the  fifth — 
merely  protected  those  rights  by  specific 
prohibition  against  encroachment.  I  saw 
Rodriguez  as  being  controlled  by  Bivens 
and  would  have  there  held  that  the  case 
law  provided  plaintiff  Rodriguez  with  a 
damage  remedy,  a  damage  remedy  root- 
ed in  preconstitutional  notions  of  tort 
law. 

In  this  case,  however,  no  similar  right 
is  at  stake.  The  defendant  has  not  in- 
truded upon  a  liberty  interest  with  pre- 
constitutional origins.  Historically,  em- 
ployers had  an  inherent  right  to  hire  and 
fire  whom  they  pleased,  for  whatever 
reason,  arbitrarily,  with  no  need  to 
account  to  anyone  for  their  actions,  ex- 
cept perhaps  to  their  conscience  and 
their  God,  and  for  governmental  employ- 
ers, to  their  voters.  This  understanding 
of  the  employer-employee  relationship 
prevailed  when  the  Constitution  was 
drafted  and,  indeed,  formed  the  basis  for 
decisions  of  the  United  States  Supreme 
Court  in  this  century.  See  Adair  v. 
United  States,  208  U.S.  161,  28  S.Ct.  277, 
52  L.Ed.  436  (1908);    Coppage  v.  Kansas, 
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236  U.S.  1,  35  S.Ct.  240,  59  L.Ed.  441 
(1915).  Under  this  early  theory,  Ms.  Da- 
vis had  no  right  to  be  hired  in  the  first 
place,  and  if  hired,  held  her  job  subject 
to  the  whim  of*  the  individual  who  had 
the  power  to  hire  and  fire. 

But  the  Constitution  has  allegedly  giv- 
en her  a  right  not  to  be  fired  on  the 
basis  of  her  sex.  This  right  is  not,  how- 
ever, a  protected  inherent  right,  but  a 
right  "created"  by  the  Constitution,  a 
right  which  in  fact  encroaches  upon 
what  was  historically  viewed  as  an  in- 
herent right  of  her  employer. 

Now  the  question  is,  Where  does  one 
find  the  roots  for  a  damage  remedy  for 
a  violation  of  this  right  so  recently  dis- 
covered in  the  recesses  of  the  fifth 
amendment? 

The  dissenting  opinion  of  Judge  Gold- 
berg repeatedly  invokes  the  oft-quoted 
dictum  that  "where  legal  rights  have 
been  invaded,  and  a  federal  statute  pro- 
vides for  a  general  right  to  sue  for  any 
such  invasion,  federal  courts  may  use 
any  available  remedy  to  make  good  the 
wrong  done."  Bell  v.  Hood,  327  U.S. 
678,  684,  66  S.Ct.  773,  777,  90  L.Ed.  939, 
944  (1946),  quoted  in  Bivens  v.  Six  Un- 
known Fed,  Narcotics  Agents,  403  U.S. 
388,  396,  91  S.Ct.  1999,  29  L.Ed.2d  619 
(1971).  It  is  interesting  to  note,  how- 
ever, that  the  author  of  that  statement, 
Justice  Black,  dissented  in  Bivens  on  the 
ground  that  "neither  Congress  nor  the 
State  of  New  York  [had]  enacted  legisla- 
tion creating  ...  a  right  of  action 
[for  damages]."  403  U.S.  at  428,  91  S.Ct. 
at  2020.    (Black,  J.,  dissenting). 

The  people,  by  both  Constitution  and 
statute,  can  and  often  do  create  rights 
for  which  they  provide  either  no  remedy 
or  a  restricted  remedy  for  the  violation 
thereof.  In  analyzing  such  rights,  the 
courts  are  not  entirely  free  to  afford 
remedies  which  have  not  been  provided 


by  the  creator  of  the  rights.  Thus,  to 
me,  Judge  Clark  makes  a  necessary  anal- 
ysis to  determine  whether  a  damage 
remedy  is  rooted  in  the  document  which 
created  the  violated  right.  Here  we  find 
the  relevance  of  the  analysis  provided  in 
Cort  v.  Ash,  422  U.S.  66,  95  S.Ct.  2080, 
45  L.Ed.2d  26  (1975).  To  me  also,  this  is 
where  I  part  from  Judge  Goldberg,  with 
whom  I  joined  in  Rodriguez. 

The  majority  opinion  does  not  "cut 
back"  on  Bivens.  The  underlying  facts 
and  concept  of  Bivens,  by  themselves, 
simply  do  not  cover  the  rights  asserted 
in  this  case.  The  question,  then,  is  not 
whether  Bivens  applies,  but  whether  the 
courts  will  infer  from  the  Constitution 
itself  a  damage  remedy  for  the  violation 
of  the  kind  of  due  process  right  here 
claimed.  For  here,  a  damage  remedy 
must  be  rooted  in  the  document — the 
Constitution — which  created  the  violated 
right,  or  a  subsequent  statute,  since 
there  is  no  preconstitutional  source  for 
it. 

This  gets  down  to  the  real  difference 
between  the  majority  and  the  dissent,  in 
my  view.  Bivens  can  easily  be  grounded 
on  the  premise  that  courts  may  remedy 
the  unlawful  violation  of  constitutionally 
"protected"  individual  rights.  But  it  will 
better  satisfy  the  revered  concept  of 
Government  "by  the  people"  if  the  rights 
"created"  by  Constitution  or  statute  are 
remedied  in  only  those  ways  that  can 
safely  be  inferred  from  the  creating  doc- 
uments. 

Bivens,  which  produced  five  separate 
opinions,  was  not  an  easy  decision.  Low- 
er courts  probably  disserve  the  law  by 
carrying  obviously  difficult,  narrow,  lim- 
ited decisions  of  the  Supreme  Court  far 
beyond  their  intended  reach.  Such  judi- 
cial activity  subverts  a  major  objective 
of  law  in  an  organized  society:  to  pro- 
vide certainty  for  human  action.     The 
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majority  of  this  Court  has  shown  precise- 
ly the  restraint  required.  If  the  people, 
through  their  elected  officials,  choose  to 
provide  the  remedy  sought  here,  so  be  it; 
but  until  then  the  courts,  through  their 
appointed  judges,  should  not  require  it. 

It  is  impossible  to  completely  align  the 
cases  in  such  a  way  as  to  support  the 
distinction  made  here  between  Bivens 
and  Rodriguez,  and  this  case.  But  so  is 
it  impossible  to  line  up  the  cases  to  sup- 
port any  other  logical  Bivens  premise. 
There  is  a  bit  of  symmetry,  however,  if 
we  look  only  at  the  facts  of  the  cases, 
and  the  results,  and  disregard  the  ver- 
balization of  principles  in  the  written 
opinions.  In  the  purest  sense,  the  facts 
and  the  result  are  the  precedent  from 
which  stare  decisis  should  flow  anyway. 

As  the  Supreme  Court  held  in  Bell  v. 
Hood,  327  U.S.  678,  681-82,  66  S.Ct.  773, 
90  L.Ed.  939  (1946)  federal  question  jur- 
isdiction, as  opposed  to  a  federally  recog- 
nized right  of  relief,  is  created  by  the 
mere  allegation  of  matters  in  controver- 
sy arising  under  the  Constitution  or  laws 
of  the  United  States.  Most  of  the  cir- 
cuit court  cases  dealing  with  Bivens- 
type  claims  in  constitutional  areas  other 
than  the  fourth  amendment  have  decided 
only  the  federal  jurisdiction  question. 
Dicta  aside,  these  cases  have  merely 
found  allegations  of  constitutional  viola- 
tions to  be  sufficiently  substantial  to 
ground  federal  jurisdiction  under  28 
U.S.C.A  §  1331.  This  is  altogether  dif- 
ferent from  inferring  a  Bivens  -type 
damage  remedy  from  the  constitutional 
provisions  asserted.  See,  e.  g.,  Weir  v. 
Muller,  527  F.2d  872  (5th  Cir.  1976); 
Lewis  v.  District  of  Columbia  Dept.  of 
Corrections,  174  U.S.App.D.C.  483,  533 
F.2d  710  (1976). 

Indeed,  the  only  cases  cited  by  the  dis- 
sent as  extending  Bivens  beyond  the 
fourth    amendment   to   the    due    process 


rights  of  discharged  employees  were  not 
Bivens  remedy  cases.  In  Gentile  v.  Wal- 
len,  562  F.2d  193  (2d  Cir.  1977)  the 
Second  Circuit  held  that  acclaimed  denial 
of  due  process  by  a  discharged  elementa- 
ry school  teacher  stated  a  cause  of  action 
arising  directly  under  the  fourteenth 
amendment.  On  the  question  of  reme- 
dies, however,  the  court  stated:  "Wheth- 
er money  damages  are  available  under 
this  cause  of  action  or  only  equitable 
relief  is  a  question  of  reme- 

dies that  we  need  not  reach  .      .  ." 

Id.  at  197  n.4  (citation  omitted).  Since 
the  power  of  federal  courts  to  grant  eq- 
uitable relief  for  violations  of  constitu- 
tional rights  was  recognized  prior  to  Bi- 
vens, the  Gentile  court  did  not  really 
advance  the  march  of  Bivens  into  the 
area  of  fifth  amendment  rights.  See  Bi- 
vens v.  Six  Unknown  Fed.  Narcotics 
Agents,  403  U.S.  388,  400,  91  S.Ct.  1999, 
29  L.Ed.2d  619  (1971)  (Harlan,  J.,  concur- 
ring); Bell  v.  Hood,  327  U.S.  678,  684,  66 
S.Ct.  773,  90  L.Ed.  939  (1946). 

Likewise,  in  Owen  v.  City  of  Inde- 
pendence, 560  F.2d  925  (8th  Cir.  1977) 
the  Eighth  Circuit  held  that  a  discharged 
city  employee  was  entitled  to  monetary 
relief  in  the  nature  of  backpay  for  viola- 
tion of  fourteenth  amendment  due  proc- 
ess, but  was  careful  to  emphasize  that  it 
was  discussing  "only  an  equitable  reme- 
dy    ..      .  ."     Id.  at  933  n.9  and  940. 

Cases  in  which  circuit  courts  have  in- 
ferred a  Bivens  -type  damage  remedy 
from  constitutional  amendments  other 
than  the  fourth  have  varied  widely  in 
their  facts,  but  have  generally  involved 
an  intrusion  into  a  liberty  interest  hav- 
ing preconstitutional  origins.  For  exam- 
ple, the  first  amendment  did  not  "cre- 
ate" the  right  to  express  one's  views  free 
from  unlawful  governmental  intrusion; 
it  merely  protected  an  already  present 
right    from    governmental    interference. 
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Dellums  v.  Powell,  566  F.2d  167  (D.C. 
Cir.1977)  (speakers  and  demonstrators 
unlawfully  arrested  by  District  of  Co- 
lumbia police  during  1971  "May  Day" 
demonstration  have  cause  of  action  for 
damages  arising  directly  under  first 
amendment); 

Paton  v.  LaPrade,  524  F.2d  863  [862] 
(3rd  Cir.  1975)  (Bivens-type  damage 
remedy  for  violation  of  first  amend- 
ment rights  available  to  16-year-old 
school  student  who  was  investigated 
by  FBI  after  sending  off  for  literature 
from  Socialist  Workers  Party  in  con- 
nection with  her  social  studies  class); 
Yiamouyiannis  v.  Chemical  Abstracts 
Service,  521  F.2d  1392  (6th  Cir.  1975) 
(complaint  alleging  that  because  of  an- 
tifluoridation  speeches  made  by  plain- 
tiff, Department  of  Health,  Education 
and  Welfare  coerced  plaintiff's  em- 
ployer to  fire  him  stated  a  Bivens- 
type  damages  action  for  violation  of 
first  amendment  rights). 

Nor  did  the  due  process  clause  of  the 
fifth  amendment  "create"  a  right  in  the 
individual  to  be  free  from  deprivation  of 
liberty  and  property  interests;  it  merely 
provided  that  government  encroachment 
would  be  constitutional  only  if  it  fol- 
lowed the  criteria  therein  provided. 

Jacobson  v.  Tahoe  Regional  Planning 
Agency,  558  F.2d  928  (9th  Cir.  1977) 
(allegation  that  certain  zoning  ordi- 
nances enacted  by  agency  operating 
under  federal  law  effectuated  a  "tak- 
ing" of  plaintiff's  land  states  a  Bivens- 
type  damage  claim  arising  directly 
under  the  fifth  amendment); 

State[s]  Marine  Lines,  Inc.  v.  Schultz, 
[Shultz]  498  F.2d  1146  (4th  Cir.  1974) 
(unlawful  seizure  of  plaintiff's  proper- 
ty by  Customs  agents  gives  rise  to  a 
Bivens-type  damage  action  arising  di- 
rectly under  fifth  amendment); 


United  States  ex  rel.  Moore  v.  Koelzer, 
457  F.2d  892  (3rd  Cir.  1972)  (allega- 
tions that  FBI  agents  falsified  docu- 
ments and  testified  falsely  in  order  to 
convict  plaintiff  state  cause  of  action 
for  damages  arising  directly  under 
fifth  amendment). 

These  fundamental  rights,  unlike  the 
liberty  interest  asserted  by  Ms.  Davis, 
are  not  "created"  by  the  Constitution 
but  are  inherent  in  the  individual,  either 
absolutely  "protected"  by  the  framers 
from  encroachment  by  the  Government, 
or  "protected"  to  the  extent  provided  in 
the  Constitution. 

In  sum,  a  claim  for  damages  should 
not  be  foreclosed  merely  because  it 
arises  out  of  a  fifth  amendment  viola- 
tion, rather  than  a  fourth,  but  should  be 
considered  on  the  basis  of  the  personal 
interest  asserted.  The  remedy  sought 
for  the  personal  interest  asserted  by  Ms. 
Davis  cannot  be  infused  into  the  Consti- 
tution without  unduly  burdening  the 
reasoning  with  the  hope,  faith,  and  per- 
sonal preference  of  the  reasoner.  There- 
fore, I  would  affirm  the  district  court. 

GOLDBERG,  Circuit  Judge,  with 
whom  JOHN  R.  BROWN,  Chief  Judge, 
joins,  dissenting: 

A  majority  of  the  en  banc  court  today 
holds  that  no  private  cause  of  action  for 
damages  may  be  implied  from  the  due 
process  clause  of  the  fifth  amendment  to 
the  United  States  Constitution.  I  be- 
lieve that  this  conclusion,  certainly  as  it 
applies  to  the  facts  of  this  case,  is  unten- 
able so  long  as  Bivens  v.  Six  Unknown 
Named  Agents  of  Federal  Bureau  of 
Narcotics,  403  U.S.  388,  91  S.Ct.  1999,  29 
L.Ed.2d  619  (1971),  is  good  law.  Finding 
nothing  in  subsequent  opinions  of  the 
Supreme  Court  which  undercuts  the  vi- 
tality of  the  reasoning  in  Bivens,  I  would 
hold   that   Shirley   Davis   has   a  private 
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right  of  action  for  damages  to  vindicate 
her  constitutional  rights.  While  recog- 
nizing that  constitutional  attrition  may 
be  the  benchmark  of  the  1970's,  I  would 
leave  it  for  the  Supreme  Court  to  place 
the  mark  of  Cain  on  Bivens'  heretofore 
unblemished  brow.  It  is  a  source  of 
deep  regret  that  it  is  the  Fifth  Circuit,  a 
court  so  often  exemplary  in  its  affirma- 
tion of  constitutional  rights,  which  has 
chosen  to  start  Bivens  down  the  slippery 
slope  into  desuetude  and  demise.  I  re- 
spectfully dissent. 

I. 
In  the  early  part  of  1974  Shirley  Davis 
was  Deputy  Administrative  Assistant  to 
Congressman  Otto  E.  Passman  of  Louisi- 
ana's Fifth  Congressional  District.  The 
Representative  terminated  Ms.  Davis's 
employment,  effective  July  31,  1974.  In 
his  letter  to  her  explaining  the  termina- 
tion decision  the  Representative  wrote, 
"You  are  able,  energetic  and  a  very  hard 
worker.  .      .      .         [H]owever,       on 

1.         Dear  Mrs.  Davis: 

My  Washington  staff  joins  me  in  saying 
that  we  miss  you  very  much.  But,  in  all 
probability,  inwardly  they  all  agree  that  I 
was  doing  you  an  injustice  by  asking  you  to 
assume  a  responsibility  that  was  so  trying 
and  so  hard  that  it  would  have  taken  all  of 
the  pleasure  out  of  your  work.  1  must  be 
completely  fair  with  you,  so  please  note  the 
following: 

You  are  able,  energetic  and  a  very  hard 
worker.  Certainly  you  command  the  respect 
of  those  with  whom  you  work;  however,  on 
account  of  the  unusually  heavy  work  load  in 
my  Washington  Office,  and  the  diversity  of 
the  job,  I  concluded  that  it  was  essential 
that  the  understudy  to  my  Administrative 
Assistant  be  a  man.  I  believe  you  will  agree 
with  this  conclusion. 

It  would  be  unfair  to  you  for  me  to  ask 
you  to  waste  your  talent  and  experience  in 
my  Monroe  office  because  of  the  low  salary 
that  is  available  because  of  a  junior  position. 
Therefore,  and  so  that  your  experience  and 
talent  may  be  used  to  advantage  in  some 


account  of  the  unusually  heavy  workload 
in  my  Washington  Office,  and  the  diver- 
sity of  the  job,  I  concluded  that  it  was 
essential  that  the  understudy  to  my  ad- 
ministrative assistant  be  a  man."  The 
full  text  of  this  rather  remarkable  letter 
is  set  out  below.1 

Davis  then  filed  this  action  against  the 
Representative,  claiming  he  had  violated 
the  equal  protection  component  of  the 
fifth  amendment's  due  process  clause. 
She  invoked  the  court's  "arising  under" 
jurisdiction  pursuant  to  28  U.S.C. 
§  1331(a)  and  sought  relief  including,  in- 
ter alia,  damages  from  Passman  in  his 
individual  capacity.  The  district  court 
assumed  jurisdiction  of  the  case  and  pro- 
ceeded to  dismiss  the  complaint  for  fail- 
ure to  state  a  claim  upon  which  relief 
can  be  granted,  Fed.R.Civ.P.  12(bX6), 
holding  that  "the  discharge  of  plaintiff 
on  alleged  grounds  of  sex  discrimination 
by  defendant  is  not  violative  of  the  Fifth 
Amendment    to    the    Constitution"    and 

organization  in  need  of  an  extremely  capable 
secretary,  I  desire  that  you  be  continued  on 
the  payroll  at  your  present  salary  through 
July  31,  1974.  This  arrangement  gives  you 
your  full  year's  vacation  of  one  month,  plus 
one  additional  month.  May  I  further  say 
that  the  work  load  in  the  Monroe  office  is 
very  limited,  and  since  you  would  come  in 
as  a  junior  member  of  the  staff  at  such  a 
low  salary,  it  would  actually  be  an  offense  to 
you. 

I  know  that  secretaries  with  your  ability 
are  very  much  in  demand  in  Monroe.  If  an 
additional  letter  of  recommendation  from  me 
would  be  advantageous  to  you,  do  not  hesi- 
tate to  let  me  know.  Again,  assuring  you 
that  my  Washington  staff  and  your  humble 
Congressman  feel  that  the  contribution  you 
made  to  our  Washington  office  has  helped 
all  of  us. 
With  best  wishes, 

Sincerely, 

is/  Otto  E.  Passman 

Member  of  Congress 
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that  "the  law  affords  no  private  right  of 
action  to  plaintiff  therefor."  A  panel  of 
this  court  reversed  the  decision  of  the 
district  court  and  remanded  the  case  for 
trial.  544  F.2d  865  (5th  Cir.  1977).  The 
panel  concluded  that  taking  the  com- 
plaint's allegations  as  true,  Representa- 
tive Passman's  dismissal  of  a  staff  mem- 
ber on  the  basis  of  gender  violated  the 
equal  protection  component  of  the  fifth 
amendment  due  process  clause;  that  un- 
der Bivens  the  Constitution  itself  affords 
the  dismissed  staff  member  a  damages 
remedy;  that  sovereign  immunity  does 
not  bar  a  damages  award  against  the 
Representative  individually;  that  the 
speech  or  debate  clause  does  not  extend 
to  staff  dismissals  because  they  are  not 
"legislative  tasks"  within  the  Supreme 
Court's  holdings;  and  that  the  existence 
of  qualified  immunity  cannot  support  the 
district  court's  dismissal  of  the  com- 
plaint.   See  id.  at  882. 

Circuit  Judge  Jones  dissented  from  the 
judgment  of  the  panel  on  the  basis  of 
the  doctrine  of  separation  of  powers.  Id. 
Representative  Passman,  by  then  defeat- 
ed in  his  bid  for  reelection  and  retired 
from  the  Congress,  filed  a  petition  for 
rehearing  en  banc,  alleging  that  congres- 
sional hiring  and  firing  were  insulated 
from  judicial  review  under  the  political 
question  doctrine  and  the  speech  or  de- 
bate clause.     The  court  granted  rehear- 

2.  Also  worthy  of  mention  is  Jacobs  v.  United 
States.  290  U.S.  13,  54  S.Ct.  26,  78  L.Ed.  142 
(1933)  (founding  right  to  recover  just  compen- 
sation directly  on  the  fifth  amendment;  statu- 
tory recognition  not  necessary).  Of  course,  it 
is  clear  "that  there  is  an  implied  injunctive 
remedy  for  threatened  or  continuing  constitu- 
tional violations."  Bivens  v.  Six  Unknown 
Named  Agents  of  Federal  Bureau  of  Narcotics, 
409  F.2d  718,  723  (2nd  Cir.  1969),  rev'd  on 
other  grounds.  403  U.S.  388,  91  S.Ct.  1999,  29 
L.Ed.2d  619  (1971),  citing  Bell  v.  Hood,  327 
U.S.  678,  684  and  n.  4,  66  S.Ct.  773,  90  L.Ed. 
939  (1946);    Larson  v.  Domestic  and  Foreign 


ing  en  banc.  Today,  not  reaching  the 
thorny  constitutional  issues  posed  by  the 
scope  of  congressional  immunity  under 
the  speech  or  debate  clause,  the  en  banc 
majority  determines  that  no  right  of  ac- 
tion for  damages  may  be  implied  from 
the  fifth  amendment  due  process  clause. 
As  I  dissent  from  this  holding,  I  neces- 
sarily must  reach  the  other  issues,  in- 
cluding the  applicability  of  the  speech  or 
debate  clause,  considered  in  the  panel 
opinion.  On  those  issues,  I  would  adhere 
to  the  analysis  explicated  in  the  panel 
opinion;  I  confine  my  remarks  here  to 
the  Bivens  question.  On  Bivens,  the 
thrusts  of  Judge  Clark's  opinion  for  the 
en  banc  majority  merit  defensive  parries 
in  response. 


II. 


Only  in  one  case  has  the  Supreme 
Court  directly  confronted  and  decided 
the  question  whether  a  federal  cause  of 
action  for  damages  may  be  implied  di- 
rectly from  the  United  States  Constitu- 
tion: Bivens  v.  Six  Unknown  Named 
Agents  of  Federal  Bureau  of  Narcotics, 
403  U.S.  388,  91  S.Ct.  1999,  29  L.Ed.2d 
619  (1971).2  Having  created  in  that  case 
"a  policy  of  access," 3  the  Court  has  since 
chosen  to  refrain  from  possibly  prema- 
ture rigidification  of  the  contours  of  the 
Bivens   action,4    in    effect    licensing   the 

Commerce  Corp.,  337  U.S.  682,  696-97,  69 
S.Ct.  1457,  93  L.Ed.  1628  (1949);  Ex  Parte 
Young,  209  U.S.  123,  28  S.Ct.  441,  52  L.Ed. 
714  (1908);  United  States  v.  Lee,  106  U.S.  196, 
1  S.Ct.  240,  27  L.Ed.  171  (1882).  See  also 
Bivens,  supra,  403  U.S.  at  400,  404,  91  S.Ct.  at 
2006,  2008,  29  L.Ed.2d  at  628  (Harlan,  J.  con- 
curring). 

3.  Lehmann,  "Bivens  and  its  Progeny,"  4  Has- 
tings Const.L.Q.  531,  539  (1977). 

4.  See  cases  cited  in  majority  opinion,  supra,  at 
n.  5. 
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lower  federal  courts  to  develop  their  own 
rules  setting  the  parameters,5  consistent 
with  the  mandate  of  Bivens  itself,  within 
which  constitutional  rights  may  be  vindi- 

5.  See  Lehmann,  supra  n.  3,  at  540,  604. 

6.  See  majority  opinion,  supra,  at  p.  ,  slip 

op.  at  p.  3508.  Apart  from  decisions  in  sever- 
al circuits  declining  to  imply  causes  of  action 
against  municipalities  directly  under  the  four- 
teenth amendment,  in  view  of  the  exemption 
of  municipalities  from  liability  under  42  U.S.C. 
§  1983,  Kostka  v.  Hogg,  560  F.2d  37  (1st  Cir. 
1977);    McDonald  v.  State  of  Illinois,  557  F.2d 

596,  604  05  (7th  Cir.),  cert,  denied, U.S. 

,  98  S.Ct.  508,  54  L.Ed.2d  453  (1977);    cf. 

Mahone  v.  Waddle,  564  F.2d  1018,  1022-25 
(3rd  Cir.  1977)  (declining  to  imply  a  constitu- 
tional cause  of  action  but  finding  an  effective 
federal  statutory  remedy  under  §  1981),  there 
appear  to  be  no  other  decisions  at  the  Court  of 
Appeals  level  rejecting  the  availability  of  Bi- 
vens causes  of  actions  under  other  constitu- 
tional amendments.  Circuits  founding  causes 
of  action  directly  on  constitutional  provisions 
other  than  the  fourth  amendment,  or  finding 
claims  sufficiently  substantial  to  ground  juris- 
diction on  28  U.S.C.  §  1331,  include  the 

D.C.  Circuit:  Deilums  v.  Powell,  566  F.2d 
167,  194-95  (D.C.Cir.1977)  (first  amendment, 
cause  of  action);  Payne  v.  Government  of  Dis- 
trict of  Columbia,  559  F.2d  809,  818-19  (D.C. 
Cir.  1977)  (fifth  amendment,  jurisdiction;  fa- 
vorable dicta  on  cause  of  action);  Lewis  v. 
District  of  Columbia  Department  of  Correc- 
tions, 174  U.S.App.D.C.  483,  533  F.2d  710 
(1976)  (fifth  amendment,  jurisdiction);  accord, 
Greenya  v.  George  Washington  University,  167 
U.S.App.D.C.  379,  385,  512  F.2d  556,  562  n.  13, 
cert,  denied,  423  U.S.  995,  96  S.Ct.  422,  46 
L.Ed.2d  369  (1975);  Apton  v.  Wilson,  165  U.S. 
App.D.C.  22,  35,  506  F.2d  83,  96  (1974);  Cardi- 
nale  v.  Washington  Technical  Institute,  163 
U.S.App.D.C.  123,  128,  500  F.2d  791,  796  n.  5 
(1974);  Sullivan  v.  Murphy,  156  U.S.App.D.C. 
28,  55,  478  F.2d  938,  965  and  n.  47,  cert,  de- 
nied, 414  U.S.  880,  94  S.Ct.  162,  38  L.Ed.2d 
125  (1973)  (fourth  and  fifth  amendments,  juris- 
diction; favorable  dicta  on  remedy). 

Second  Circuit:  Gentile  v.  Wilson,  562  F.2d 
193,  196-97  (2nd  Cir.  1977)  (fourteenth  amend- 
ment due  process,  cause  of  action);  accord, 
Brault  v.  Town  of  Milton,  527  F.2d  730,  734-35 
(2nd  Cir.),  rev'd  en  banc  on  other  grounds,  527 
F.2d  736  (2nd  Cir.  1975). 


cated  by  private  damage  actions.  As 
noted  by  the  en  banc  majority,  few 
courts  have  held  that  Bivens  actions  are 
limited    to    fourth    amendment    claims.6 

Third  Circuit:  Paton  v.  La  Prade,  524  F.2d 
862,  869-70  (3rd  Cir.  1975)  (first  amendment, 
cause  of  action);  United  States  ex  rel.  Moore 
v.  Koelzer,  457  F.2d  892,  894  (3rd  Cir.  1972) 
(fifth  amendment,  cause  of  action);  Gagliardi 
v.  Flint,  564  F.2d  112,  114-16  (3rd  Cir.  1977) 
(fourteenth  amendment,  jurisdiction;  reserving 
question  of  cause  of  action);  id.  at  117  (Gib- 
bons, J.  concurring)  (cause  of  action).  But  see 
Mahone  v.  Waddle,  supra. 

Fourth  Circuit:  States  Marine  Line,  Inc.  v. 
Shultz,  498  F.2d  1146,  1156-57  (4th  Cir.  1974) 
(fifth  amendment,  cause  of  action);  cf.  Cox  v. 
Stanton,  529  F.2d  47  (4th  Cir.  1975)  (thirteenth 
and  fourteenth  amendments,  suggesting  juris- 
diction). 

Fifth  Circuit:  Reeves  v.  City  of  Jackson,  532 
F.2d  491  (5th  Cir.  1976)  (suggesting  availabili- 
ty of  cause  of  action  under  eighth  amendment 
and/or  fourteenth  amendment  due  process, 
jurisdiction);  Weir  v.  Muller,  527  F.2d  872  (5th 
Cir.  1976)  (fifth  amendment,  jurisdiction);  see 
also  Roane  v.  Callisburg  Independent  School 
District,  511  F.2d  633,  635  n.  1  (5th  Cir.  1975); 
United  Farmworkers  of  Florida  Housing 
Project,  Inc.  v.  City  of  Delray  Beach,  493  F.2d 
799,  801-02  and  n.  2  (5th  Cir.  1974);  Traylor 
v.  City  of  Amarillo,  492  F.2d  1156,  1157  n.  2 
(5th  Cir.  1974).  But  see  Rodriguez  v.  Ritchey, 
556  F.2d  1185,  1192  (5th  Cir.  1977)  (en  banc) 
(declining  to  speak  on  Bivens  issue). 

Sixth  Circuit:  Yiamouyiarmis  v.  Chemical 
Abstracts  Service,  521  F.2d  1392,  1393  (6th 
Cir.  1975)  (first  amendment,  cause  of  action; 
reasoning  based  on  fifth  amendment  cases). 

Seventh  Circuit:  Fitzgerald  v.  Porter  Memo- 
rial Hospital,  523  F.2d  716,  718-719  n.  7  (7th 
Cir.  1975),  cert,  denied,  425  U.S.  916,  96  S.Ct. 
1518,  47  L.Ed.2d  768  (1976)  (fourteenth 
amendment,  suggesting  availability  of  cause  of 
action  but  denying  relief);  Hostrop  v.  Board  of 
Junior  College  District  No.  515,  523  F.2d  569, 
577  (7th  Cir.  1975),  cert,  denied,  425  U.S.  963, 
96  S.Ct.  1748,  48  L.Ed.2d  208  (1976)  (four- 
teenth amendment  procedural  due  process, 
jurisdiction;  favorable  dicta);  cf.  Cannon  v. 
University  of  Chicago.  559  F.2d  1063,  1082 
(7th  Cir.  1977)  (dicta  on  availability  of  relief 
for  violations  of  fundamental  constitutional 
rights).  But  see  McDonald  v.  State  of  Illinois, 
supra. 
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With  respect  to  the  due  process  clauses 
of  the  fifth  and  fourteenth  amendments, 
the  overwhelming  weight  of  authority, 
particularly  at  the  Court  of  Appeals  lev- 
el, holds  that  constitutional  rights  may 
be  vindicated  through  implied  causes  of 
action  for  money  damages.7  And  as  the 
en  banc  majority  is  also  aware,  numer- 
ous panels  of  this  circuit  have  adhered  to 
Bivens'  policy  of  access,  finding  jurisdic- 

Eighth  Circuit:  Owen  v.  City  of  Independ- 
ence, 560  F.2d  925  (8th  Cir.  1977)  (fourteenth 
amendment  due  process,  cause  of  action  for 
monetary  relief  in  the  nature  of  backpay 
against  a  municipality);  McNally  v.  Pulitzer 
Pub.  Co.,  532  F.2d  69,  76  (8th  Cir),  cert,  de- 
nied, 429  U.S.  855,  97  S.Ct.  150,  50  L.Ed.2d 
131  (1976)  (finding  no  infringement  of  fair  tri- 
al, privacy  rights;  assuming  without  deciding 
availability  of  Bivens  cause  of  action); 
Wounded  Knee  Legal  Defense /Offense  Com- 
mittee v.  F.B.I. ,  507  F.2d  1281,  1284  (8th  Cir. 
1974)  (sixth  amendment  right  to  effective  as- 
sistance of  counsel,  jurisdiction). 

Ninth  Circuit:  Jacobson  v.  Taboe  Regional 
Planning  Agency,  558  F.2d  928,  936,  941 -A2 
(9th  Cir.  1977)  (separate  causes  of  action 
available  under  fifth  amendment  due  process 
clause  and  fifth  amendment  just  compensation 
clause);  Bennett  v.  Campbell,  564  F.2d  329, 
331-32  (9th  Cir.  1977)  (reversing  denial  of  mo- 
tion to  amend  complaint  in  order  to  permit 
assertion  of  Bivens  claims  under  fourth  and 
fifth  amendments;  suggesting  the  availability 
of  damage  actions  for  deprivations  "of  consti- 
tutional rights");  Mark  v.  Groff,  521  F.2d 
1376,  1378  and  n.  1  (9th  Cir.  1975)  (fifth,  sixth 
and  eighth  amendments,  jurisdiction;  reserv- 
ing question  of  remedy);  cf.  Gray  v.  Union 
County  Intermediate  Education  District,  520 
F.2d  803,  805  (9th  Cir.  1975)  (finding  no  denial 
of  rights;  apparently  assuming  availability  of 
cause  of  action  for  backpay  and  damages  for 
violation  of  first  amendment  and  due  process 
rights). 

Tenth  Circuit:  Dry  Creek  Lodge,  Inc.  v. 
United  States,  515  F.2d  926  (10th  Cir.  1975) 
(equal  protection  and  due  process,  jurisdiction; 
favorable  dicta  on  cause  of  action);  Kite  v. 
Kelley,  546  F.2d  334,  337  (10th  Cir.  1976) 
(first,  fourth,  fifth,  and  ninth  amendments; 
finding  jurisdiction  but  denying  relief  on  vica- 
rious liability  claim). 


tion  under  28  U.S.C.  §  1331  for  district 
courts  to  entertain  implied  causes  of  ac- 
tion for  damages  under  the  due  process 
clauses  of  the  fifth  and  fourteenth 
amendments.8  Nevertheless,  taking  Ms. 
Davis'  allegations  as  true,  the  en  banc 
court  today  chooses  to  deny  a  right  of 
action  to  the  victim  of  as  blatant  a  case 
of  gender-based  discrimination  as  is 
within    my    experience    on    this    court.' 

District  court  cases  are  collected  in  Leh- 
mann,  supra  n.  3,  at  566-68  and  nn.  226-229. 

Thus,  seven  circuits  have  implied  causes  of 
action  directly  from  constitutional  amend- 
ments other  than  the  fourth.  Of  these,  five 
circuits  have  implied  causes  of  action  from  the 
due  process  clauses  of  the  fifth  and  fourteenth 
amendments.  In  addition  to  these  five,  at 
least  three  circuits  have  found  Bivens  claims 
under  the  due  process  clauses  sufficiently  sub- 
stantial to  ground  federal  jurisdiction  under  28 
U.S.C.  §  1331  and  have  commented  favorably 
upon  implication  of  damage  actions  from  these 
clauses.  Still  another  circuit,  in  implying  a 
cause  of  action  under  the  first  amendment,  has 
relied  on  cases  implying  causes  of  action  from 
the  fifth  amendment.  Today  the  Fifth  Circuit 
becomes  the  first  circuit  to  reject  definitively 
the  availability  of  a  Bivens  cause  of  action  in 
any  context  other  than  a  fourteenth  amend- 
ment action  against  a  municipality. 

7.  See  cases  cited  in  majority  opinion,  supra,  at 
n.  4,  and  note  6  supra. 

8.  See  majority  opinion,  supra,  at  p.  ,  slip 

op.  at  p.  3509,  and  cases  cited  therein. 

9.  Gender-based  discrimination  may  violate  the 
due  process  clause  of  the  fifth  amendment. 
"[W]hile  the  Fifth  Amendment  contains  no 
equal  protection  clause,  it  does  forbid  discrimi- 
nation that  is  'so  unjustifiable  as  to  be  viola- 
tive of  due  process.'  "  Weinberger  v.  Wiesen- 
feld,  420  U.S.  636,  638,  95  S.Ct.  1225,  1228  n. 
2,  43  L.Ed. 2d  514  (1975),  quoting  Schneider  v. 
Rusk,  377  U.S.  163,  168,  84  S.Ct.  1187,  1190, 
12  L.Ed.2d  218  (1964).  See  also  Boiling  v. 
Sharpe,  347  U.S.  497,  499,  74  S.Ct.  693.  694, 
98  L.Ed.  884  (1954).  "This  Court's  approach 
to  Fifth  Amendment  equal  protection  claims 
has  always  been  precisely  the  same  as  to 
equal  protection  claims  under  the  Fourteenth 
Amendment."  Wiesenfeld,  supra  (citations 
omitted). 
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Would  that  the  Fifth  Circuit  had  instead 
chosen  to  add  one  more  jewel  to  its  liber- 
ating diadem  of  pioneering  jurispru- 
dence. Still,  the  en  banc  court  is  correct 
in  noting  that  despite  the  overwhelming 
weight  of  authority,  choice  is  not  fore- 
closed. The  Supreme  Court  has  invited 
judicial  creativity,  and  Judge  Clark,  with 
his  customary  care  and  acuity,  has  au- 
thored as  persuasive  a  rebuttal  of  this 
authority  as  might  be  imagined.  Yet  I 
remain  unpersuaded.  The  test  is  Bivens. 
I  offer  here  a  reading  of  that  case  which 
I  believe  to  be  more  consistent  with  its 
holding  and  more  harmonious  with  its 
spirit  than  the  reading  offered  by  the 
majority.  , 

III. 

If  I  understand  the  majority's  treat- 
ment of  Bivens,  the  crux  of  its  reasoning 
is  that  the  Supreme  Court  was  able  to 
imply  a  damages  remedy  for  violation  of 
the  fourth  amendment  by  federal  offi- 
cers only  because  Congress  had  not  spo- 
ken. The  Supreme  Court's  indication  of 
a  possible  willingness  to  accord  some 
deference  to  an  "explicit  congressional 
declaration"  of  preference  for  an  alter- 
native remedy  "equally  effective  in  the 
view  of  Congress,"  Bivens,  403  U.S.  at 
397,  91  S.Ct.  at  2005,  is  apparently  taken 
to  mean  that  a  cause  of  action  for  dam- 
ages is  not  "part  and  parcel  of  the  un- 
derlying constitutional  right,"  therefore 
"is  not  wholly  of  constitutional  dimen- 
sions," and  thus  is  "subject  to  the  will  of 
the  Congress  for  the  substitution  of  oth- 
er remedies,  so  long  as  the  minimum  de- 
mands of  the  Constitution  are  met." 
(Emphasis  added).  Majority  opinion,  su- 
pra, at  pp. ,  slip  op.  at  pp. 

3510-3511. 

What  follows  from  this  perspective  is 
that  the  implication  of  a  cause  of  action 
from  the  Constitution  is  initially  to  be 


governed,  or  at  least  guided,  by  the  stan- 
dards applicable  to  implication  of  reme- 
dies from  statutory  enactments,  as  eluci- 
dated by  the  Supreme  Court  in  Cort  v. 
Ash,  422  U.S.  66,  95  S.Ct.  2080,  45 
L.Ed.2d  26  (1975).  Only  if  a  cause  of 
action  for  damages  satisfies  these  statu- 
tory standards,  or  if  "a  damage  action  is 
indispensible  to  the  effectuation  of  the 
fifth     amendment,"    (emphasis     added), 

majority  opinion,  supra  at  p.  ,  siip 

op.  at  p.  3514,  may  a  damage  remedy  be 
implied. 

I  believe  that  proper  application  of  the 
Cort  analysis  to  a  constitutional  claim 
would  justify  implication  of  a  damages 
remedy  directly  from  the  fifth  amend- 
ment on  the  facts  of  this  case.  But  my 
disagreement  with  the  majority  is  a 
more  fundamental  one:  I  believe  the 
premises  underlying  the  analytic  struc- 
ture proposed  by  the  majority  are  irrec- 
oncilable with  the  Supreme  Court's  opin- 
ion in  Bivens. 

In  my  view  Bivens  is  a  decision  of 
constitutional  magnitude.  The  funda- 
mental inquiry  in  Bivens  was  whether 
the  Constitution  mandates  some  remedy 
for  a  petitioner  whose  constitutional 
rights  have  been  violated.  Only  after 
finding  that  some  remedy  is  constitution- 
ally compelled  did  the  Supreme  Court  go 
on  to  consider  which  remedy  is  appropri- 
ate— not  necessary  in  itself — in  the  cir- 
cumstances of  a  given  case  to  redress  the 
constitutional  violation: 

[T]he  Fourth  Amendment  operates  as 
a  limitation  upon  the  exercise  of  fed- 
eral power  regardless  of  whether  the 
State  in  whose  jurisdiction  that  power 
is  exercised  would  prohibit  or  penalize 
the  identical  act  if  engaged  in  by  a 
private  citizen.  It  guarantees  to  citi- 
zens of  the  United  States  the  absolute 
right  to  be  free  from  unreasonable 
searches   and   seizures   carried   out   by 
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virtue  of  federal  authority.  And 
"where  federally  protected  rights  have 
been  invaded,  it  has  been  the  rule 
from  the  beginning  that  courts  will  be 
alert  to  adjust  their  remedies  so  as  to 
grant  the  necessary  relief." 

403  U.S.  at  392,  91  S.Ct.  at  2002,  citing, 
inter  alia,  Bell  v.  Hood,  327  U.S.  678, 
684,  66  S.Ct.  773,  777,  90  L.Ed.  939 
(1946).  The  Constitution  creates  a  right 
in  the  plaintiff;  the  courts  are  to  adjust 
their  remedies  to  accord  relief. 

That  the  fourth  amendment  might  be 
enforced  by  other  plaintiffs,  in  other 
contexts,  through  mechanisms  other  than 
a  damage  action,  was  passed  over  by  the 
Bivens  majority  as  of  little  moment. 
What  was  significant  to  the  Court  was 
the  remedial  plight  of  the  petitioner  in 
the  case  before  it.  As  stated  by  Justice 
Harlan,  concurring: 

[I]t  is  apparent  that  some  form  of 
damages  is  the  only  possible  remedy 
for  someone  in  Bivens'  alleged  posi- 
tion. .  [A]ssuming  Bivens'  in- 
nocence of  the  crime  charged,  the  "ex- 
clusionary rule"  is  simply  irrelevant. 
For  people  in  Bivens'  shoes,  it  is  dam- 
ages or  nothing. 

Id.  at  409-10,  91  S.Ct.  at  2011-12.  On 
the  need  to  provide  an  effective  remedy, 
the  Court  was  unequivocal: 

[I]t    is  well    settled    that 

where  legal  rights  have  been  invaded, 
and  a  federal  statute  provides  for  a 
general  right  to  sue  for  any  such  inva- 
sion, federal  courts  may  use  any  avail- 
able remedy  to  make  good  the  wrong 
done. 

10.    This  assumption  is  speculative  on  the  basis 
of  Bivens  itself.     See  Harlan,  J.,  concurring: 
I  express  no  view  on  the  Government's  sug- 
gestion that  congressional  authority  to  sim- 
ply discard  the  remedy  the  Court  today  au- 


Id.  at  396,  91  S.Ct.  at  2004,  citing  Bell  v. 
Hood,  327  U.S.  at  684,  66  S.Ct.  at  777. 
In  this  respect,  provision  of  a  damage 
remedy  "should  hardly  seem  a  surprising 
proposition.  Historically,  damages  have 
been  regarded  as  the  ordinary  remedy 
for  an  invasion  of  personal  interests  in 
liberty."  Id.  at  395,  91  S.Ct.  at  2004 
(citations  omitted). 

The  question  is  merely  whether  peti- 
tioner, if  he  can  demonstrate  an  injury 
consequent  upon  the  violation  by  fed- 
eral    agents     of     his     [constitutional] 
rights,  is  entitled  to  redress  his  injury 
through  a  particular  remedial  mecha- 
nism normally  available  in  the  federal 
courts. 
Id.   at  397,  91   S.Ct.   at  2005  (citations 
omitted).     Responding  to  the  suggestion 
that  a  more  stringent  test  should  govern 
the  grant  of  damages  in  constitutional 
cases,  Justice  Harlan  stated: 

These   arguments  .      .      seem   to 

be  adequately  answered  by  the  point 
that  the  judiciary  has  a  particular  re- 
sponsibility to  assure  the  vindication  of 
constitutional  interests  such  as  those 
embraced  by  the  Fourth  Amendment. 
Id.  at  407,  91  S.Ct.  at  2010  (concurring 
opinion)  (footnote  omitted). 

The  en  banc  majority's  apparent  con- 
clusion that  the  Bivens  damage  action  is 
of  non-constitutional  dimensions  seems 
to  be  tied  to  its  assumption 10  that  a 
cause  of  action  not  "part  and  parcel  of 
the  underlying  constitutional  right"  is 
merely  federal  common  law  of  less  than 
constitutional  dimensions.  But  to  state 
that  the  Court  may  accord  some  defer- 
ence to  a  congressional  choice  of  remedy 
"equally  effective  in  the  view  of  Con- 

thorizes  might  be  in  doubt;   nor  do  I  under- 
stand the  Court's  opinion  today  to  express 
any  view  on  that  particular  question. 
Id.  at  407  n.  7,  91  S.Ct.  at  2010. 
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gress"  is  only  to  admit  the  possibility  of 
substitutes  for  the  damage  remedy,  not 
to  say  that  Congress  may  eliminate  all 
means  of  vindication  of  a  federal  consti- 
tutional right."     Had  Congress  chosen  to 
provide  a  remedy  alternative  to  money 
damages  to  those  "in  Davis'  shoes,"  this 
court  would  be  correct  in  according  that 
choice  deference,  though  even  in  those 
circumstances, 
[t]he  ultimate  determination  of  wheth- 
er a  remedial  scheme  appropriately  ef- 
fectuates the  mandate  of  the  Constitu- 
tion is,  of  course,  to  be  made  by  the 
Court  as  an  exercise  of  constitutional 
judicial  review.12 
Perhaps  the  clearest  statement   by  the 
Supreme  Court  itself  on  this  subject  is 
found   in   Miranda   v.  Arizona,  384  U.S. 
436,  86  S.Ct.  1602,  16  L.Ed.2d  694  (1966): 
Congress  and   the   States  are   free  to 
develop  their  own  safeguards  for  the 
privilege,  so  long  as  they  are  fully  as 
effective  as  those  described  above  in 
informing    accused    persons    of    their 
right  of  silence  and  in  affording  a  con- 
tinuous opportunity  to  exercise  it.     In 
any  event,  however,  the  issues  present- 
ed are  of  constitutional  dimensions  and 
must    be    determined    by    the    courts. 

11.  Professor  Dellinger  suggests  that  the  pas- 
sage in  Bivens  finding  no  "explicit  congres- 
sional declaration"  and  rejecting  "formulation 
of  the  question  as  whether  the  availability  of 
money  damages  is  necessary  to  enforce  the 
Fourth  Amendment,"  403  U.S.  at  397,  91  S.Ct. 
at  2005.  might  be  read 

"affirmatively  .  .  to  describe  the  con- 

ditions under  which  the  Court  should  defer 
to   congressional  judgment   even   though   a 
remedy  may  be  substantively  bound  to  con- 
stitutional provisions." 
Dellinger,  "Of  Rights  and  Remedies:  The  Con- 
stitution as  a  Sword,"  85  Harv.L.Rev.    1532, 
1548  n.  89  (1972).    Thus,  where  these  condi- 
tions have  not  been  met — where  Congress  has 
not  provided  an  effective  alternative  remedy — 
there  is  no  occasion  for  deference  to  congres- 


Where  rights  secured  by  the 
Constitution  are  involved,  there  can  be 
no   rule   making  or   legislation   which 
would  abrogate  them. 
Id.  at  490-91,  86  S.Ct.  at  1636. 

The  opinion  of  the  en  banc  majority 
totally  fails  to  address  the  core  inquiry 
commanded  by  Bivens.  Apart  from  a 
passing  reference  not  applicable  to  the 
plight  of  Ms.  Davis  that  "[a]  plaintiff 
might  still  seek  equitable  relief  where 
the  employer  remained  in  office,"  major- 
ity opinion,  supra,  at  p. ,  slip  op.  at 

p.  3514,  the  en  banc  court  nowhere  con- 
siders whether  some  remedy  must  be 
available  to  vindicate  fifth  amendment 
rights.  Where  is  the  sensitivity  that 
-moved- Justice  Harlan  to  observe  "For 
people  in  Bivens'  shoes,  it  is  damages  or 
nothing"?  403  U.S.  at  410,  91  S.Ct.  at 
2012.  The  majority  essentially  ignores 
the  constitutional  predicate  for  the  Bi- 
vens decision,  i.  e.,  that  there  be  a  reme- 
dy, and  reformulates  the  inquiry  in  a  far 
more  stringent  fashion:  a  cause  of  ac- 
tion for  damages  will  be  implied  only  if 
damages,  specifically,  are  in  some  abso- 
lute sense  necessary  to  effectuate  the 
constitutional  mandate.  The  court  then 
proceeds  to  find  a  damage  remedy  un- 

sional  judgment.  The  courts  must  therefore 
"adjust  their  remedies  so  as  to  grant  the  nec- 
essary relief."  403  U.S.  at  392,  91  S.Ct.  at 
2002,  quoting  Bell  v.  Hood. 

12.  Dellinger,  supra  n.  11.  I  find  nothing  in 
Professor  Monaghan's  provocative  article,  cit- 
ed by  the  majority,  inconsistent  with  this  con- 
clusion. Monaghan,  "Foreward:  Constitution- 
al Common  Law,"  89  Harv.L.Rev.  1  (1975):  "I 
think  that  Bivens  is  an  explicit  recognition 
that  the  constitutional  guarantee  embraces  a 
right  of  action  which  is  enforceable 

by  any  appropriate  remedy  including  damages 
.  .  .  ."  Id.  at  24  n.  125.  See  generally  Cox, 
"The  Role  of  Congress  in  Constitutional  Deter- 
minations." 40  Cincinnati  L.Rev.  199,  247-261 
(1971);  Burt,  "Miranda  and  Title  II:  A  Morga- 
natic Marriage,"  1969  Sup.Ct.Rev.  81. 
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necessary  while  simultaneously  acknowl- 
edging that  constitutional  deprivations 
of  the  sort  suffered  by  Ms.  Davis  "would 
remain  inactionable,"  and  that  Ms.  Davis 
"may  be  left  without  a  remedy  for  sex 
discrimination  in  employment"  unless 
Congress  chooses  to  create  one.  Majori- 
ty opinion,  supra,  at  p.  ,  slip  op.  at 

p.  3514. 

In  short,  the  majority  .opinion  errs  be- 
cause it  answers  the  wrong  question.  If 
Congress  had  provided  an  alternative 
remedy  and  explicitly  excluded  a  remedy 
in  damages,  the  appropriate  inquiry 
would  indeed  be  whether  a  damage  rem- 
edy as  such  is  necessary,  nevertheless,  to 
effectuate  the  constitutional  guarantee, 
and  therefore  constitutionally  required. 
But  where,  as  here,  no  alternative  reme- 
dy has  been  made  available,  that  inquiry 
is  simply  irrelevant.  In  leaving  Ms.  Da- 
vis without  any  remedy,  the  majority's 
approach  seems  to  me  an  utter  negation 
of  Bivens  in  both  letter  and  spirit. 

A  further  result  of  the  majority's  ana- 
lytic approach  is  that  its  opinion  never 
comes  to  terms  with  the  appropriateness 
of  a  remedy  in  damages  as  opposed  to 
alternative  remedial  devices  which  the 
court  might  make  available.  The  major- 
ity's unelaborated  suggestion  of  "equita- 
ble relief"  is  oblivious  to  those  constitu- 
tional values,  critically  implicated  in  this 
case,  underlying  the  speech  or  debate 
clause  and  the  doctrine  of  separation  of 
powers.  Congress  has  spoken  specifical- 
ly to  its  views  on  the  nature  of  the 
working  relationship  between  Congress- 
men and  their  personal  staffs  by  classi- 
fying employees  like  Ms.  Davis  as  re- 
movable "at  any  time  with  or 
without  cause."  The  Supreme  Court  has 
accorded  congressional  staffers  speech  or 
debate  clause  protections  in  certain  cir- 


cumstances, recognizing  that  staffers 
may  act  as  congressional  alter  egos  in 
the  performance  of  certain  legislative 
tasks.  Grave/  v.  United  States,  408  U.S. 
606,  92  S.Ct.  2614,  33  L.Ed.2d  583  (1972). 
See  Davis  v.  Passman,  544  F.2d  at  877- 
81  (panel  opinion).  Apparently  the  ma- 
jority feels  these  values  can  be  better 
effectuated,  consistent  with  the  require- 
ments of  the  fifth  amendment,  not  by 
actions  for  damages  but  by  injunctive 
orders  requiring  Congressmen  to  employ 
particular  individuals.  This  is  not  the 
occasion  for  a  definitive  statement  on 
the  circumstances  which  might  justify 
implication  of  a  private  action  for  equi- 
table relief  to  vindicate  fifth  amendment 
rights.13  But  on  the  facts  of  the  case 
before  us,  I  would  have  thought  that 
such  "special  factors  counselling  hesita- 
tion in  the  absence  of  affirmative  action 
by  Congress,"  Bivens,  403  U.S.  at  396,  91 
S.Ct.  at  2005,  are  more  germane  to  the 
implication  of  equitable  relief  than  to 
implication  of  an  action  for  damages. 

Similarly,  it  would  seem  to  me  that 
the  special  problems  of  congressional  im- 
munity under  the  speech  or  debate 
clause  and  the  doctrine  of  separation  of 
powers  render  this  case  uniquely  appro- 
priate for  adjudication  in  the  federal 
courts  under  a  federal  cause  of  action. 
Much  of  the  Bivens  opinion  concerns  the 
difficulties  and  inadequacies  of  state 
court  or  state  law  adjudications  of  feder- 
al immunities  in  the  context  of  constitu- 
tional claims;  that  reasoning  is,  if  any- 
thing, even  more  powerful  with  respect 
to  the  issues  presented  here. 

The  majority's  abiding  fear  seems  to 
be  "the  danger  of  deluging  federal 
courts  with  claims  otherwise  redressable 
in  state  courts  or  administrative  proceed- 


13.    See,  e.  g..  Brown  v.  General  Senices  Ad- 
ministration, 425  U.S.  820,  96  S.Ct.  1961,  1965 


and  n.  7,  48  L.Ed.2d  402  (1976),  and  note  2 
supra. 
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ings"  u  by  "projecting]  the  penumbra  of 
federal  court  constitutional  due  process 
jurisdiction  over  every  legally  cognizable 
tortious  injury  inflicted  by  persons  act- 
ing under  color  of  federal  law  . " 
and  "extending]  federal  jurisdiction  to 
cover  all  state  action  tort  claims  . 
without  regard  to  diversity  of  citizen- 
ship, amount  in  controversy  or  other 
present  statutory  limitation."  Majority 
opinion,  supra,  at  pp.  -  — ,  slip 
op.  at  pp.  3514  3515.  The  majority 
refuses  "to  take  even  a  first  step  down 
the  slippery  slope,"  "[g]iven  these  conse- 
quences and  our  inability  to  construct  a 
plausible  measure  of  acceptable  limits  on 
the  right  of  action  Davis  would  have  us 
imply    to    remedy    the    wrong    alleged 

.  ."    Id.  at  p.  ,  slip  op.  at  p. 

3515.  A  like  contention  was  raised  in 
Bivens.  Justice  Harlan  had  this  re- 
sponse: 

[T]he  question  appears  to  be  how 
Fourth  Amendment  interests  rank  on 
a  scale  of  social  values  compared  with, 
for  example,  the  interest  of  stockhold- 
ers defrauded  by  misleading  proxies. 
See  J.  I.  Case  Co.  v.  Borak,  supra. 
Judicial  resources,  I  am  well  aware, 
are  increasingly  scarce  these  days. 
Nonetheless,  when  we  automatically 
close  the  courthouse  door  solely  on  this 
basis,  we  implicitly  express  a  value 
judgment  on  the  comparative  impor- 
tance of  classes  of  legally  protected 
interests.  And  current  limitations 
upon  the  effective  functioning  of  the 
courts  arising  from  budgetary  inade- 
quacies should  not  be  permitted  to 
stand  in  the  way  of  the  recognition  of 
otherwise  sound  constitutional  princi- 
ples. 


403  U.S.  at  410-11,  91  S.Ct.  at  2012  (con- 
curring opinion).  Even  on  the  majority's 
own  premises,  I  am  considerably  more 
confident  in  the  ability  of  courts  to  dis- 
cern, in  a  careful  and  focused  manner 
attentive  to  the  facts  of  the  case  before 
them,  when  the  pendulum  has  swung  too 
far  and  how  its  course  may  be  corrected. 
I  do  not  believe  that  the  majority's  ap- 
proach to  the  facts  of  this  case  is  such  a 
focused  inquiry;  nor  do  I  believe  the 
pendulum  has  swung  too  far  here.  We 
have  before  us  no  illusory  or  fabricated 
procedural  due  process  claim  which  rais- 
es the  specter  of  wholesale  importation 
of  traditional  state  tort  law  actions  into 
the  federal  courts,  but  a  discrete  claim 
of  discrimination  on  the  basis  of  gender 
in  violation  of  the  equal  protection  guar- 
antees of  the  federal  Constitution,  in  a 
context  particularly  appropriate  to  adju- 
dication in  a  federal  forum.  This  is  pre- 
cisely the  sort  of  case  mete  for  judicial 
determination  and  susceptible  to  the  ap- 
plication of  traditional  judicial  standards. 
The  majority's  invocation  of  the  twin 
horsemen  of  the  contemporary  judicial 
apocalypse,  the  floodgate  and  the  slip- 
pery slope,  and  its  refusal  to  act  in  the 
spirit  of  Bivens  "until  the  Supreme 
Court  answers  the  open  question,"  ma- 
jority opinion,  supra,  at  p.  ,  slip  op. 

at  p.  3515,  seem  to  me  not  an  example 
of  judicial  restraint  but  of  judicial  abdi- 
cation. I  would  prefer  the  approach  tak- 
en by  the  Bivens  majority  in  its  quota- 
tion of  one  of  the  fundaments  of  our 
constitutional  jurisprudence: 

The  very  essence  of  civil  liberty  cer- 
tainly consists  in  the  right  of  every 
individual  to  claim  the  protection  of 
the  laws,  whenever  he  receives  an  in- 
jury, 


14.    The  majority  never  indicates  how  Ms.  Davis'  claim  might  be  "otherwise  redressable  in 
state  courts  or  administrative  proceedings." 
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403  U.S.  at  397,  91  S.Ct.  at  2005,  quoting 
Marbury  v.  Madison,  1  Cranch  (5  U.S.) 
137,  163,  2  L.Ed.  60  (1803),  and  by  the 
Fourth   Circuit   in   extending   Bivens  to 
fifth  amendment  due  process  claims: 
The   necessity  and  appropriateness  of 
judicial  relief  is  no  less  compelling  in 
this  case  than  it  was  in  Bivens.    As  in 
Bivens  :    A  common  law  or  state  tort 
remedy    may    or    may    not    afford    a 
means  of  redressing  this  wrong,  but  in 
any  case,  will  not  be  tailored  specifi- 
cally to  cases  of  lawlessness  pursuant 
to      federal      authority;       the      claim 
presented  is  obviously  appropriate  for 
money  damages;    and  other  remedies 
such  as  injunctive  or  relief  in  the  na- 
ture of  mandamus  are  no  longer  viable 
alternatives. 
States  Marine  Lines,  Inc.  v.  Shultz,  498 
F.2d  1146,  1157  (4th  Cir.  1974). 

I  had  not  thought  the  fifth  amend- 
ment was  lodged  behind  an  iron  curtain, 
separating  it  from  the  rest  of  our  consti- 
tutional protections.  That  the  windows 
may  open  wide  and  the  winds  of  free- 
dom sweep  through  is  no  reason  for  re- 
jecting the  Davis  claim.  Are  we  to  de- 
velop a  calculus  of  constitutional  access, 
granting  rights  to  one  out  of  seven  per- 
sons deprived,  one  out  of  two,  one  out  of 
a  thousand,  in  order  to  control  our  dock- 
et? One  wonders  what  would  have  hap- 
pened had  such  constitutional  parsimony 
pervaded  our  history.  Hopefully  the 
courthouse  door,  too  often  closed  in 
recent  years,  will  soon  swing  open  again, 
and  liberty  shall  ring  forth  once  more 
from  the  halls  of  justice. 

IV. 

Much  of  the  majority's  discussion  is 
devoted  to  an  analysis  of  the  Cort  v. 
Ash,  422  U.S.  66,  95  S.Ct.  2080,  45 
L.Ed. 2d  26  (1975)  factors  governing  im- 
plication of  causes  of  action  from  federal 


statutes.  I  have  already  indicated  why 
this  analysis  seems  somewhat  beside  the 
point  given  the  constitutional  mandate 
that  some  remedy  be  available  to  vindi- 
cate constitutional  rights.  Given  that 
the  court  has  adopted  this  approach, 
however,  it  is  incumbent  on  me  to  re- 
spond to  the  majority's  application  of  the 
Cort  criteria. 

I  note  initially  that  the  majority 
makes  no  attempt  in  its  Cort  analysis  to 
assess  the  relevance  of  the  fact  that  Ms. 
Davis  is  seeking  to  vindicate  a  right 
granted  by  the  Constitution  itself,  and 
thus  beyond  the  ability  of  Congress  to 
eliminate,  rather  than  a  statutory  right 
of  the  sort  Congress  giveth  and  may 
take  away.  While  recognizing  that  the 
Cort  statutory  analysis  "cannot  be  ap- 
plied [to  the  Constitution]  in  precisely 
the  same  way,"  the  majority  is  content 
to  proceed  on  the  basis  of  a  prior  state- 
ment by  this  court  (in  a  statutory  case) 
that  the  Cort  "factors  [are]  relevant  and 
worthy     of     consideration."       Majority 

opinion,    supra,    at    p. ,    slip   op.    at 

p.  3511,  quoting  Olsen  v.  Shell  Oil  Co.,  561 
F.2d  1178,  1188  (5th  Cir.  1977). 

I  think  it  is  possible  to  do  better.  By 
recognizing  the  constitutional  context 
within  which  it  is  here  applied,  the  Cort 
v.  Ash  style  of  analysis  may  be  turned  to 
productive  use  in  the  sphere  of  constitu- 
tional common  law.  Properly  applied, 
the  Cort  factors  may  serve  to  illuminate 
the  choice  of  an  appropriate  remedial 
mechanism  to  vindicate  constitutional 
rights.  Cort  thus  guides  the  determina- 
tion, not  of  whether  to  imply  any  reme- 
dy, but  of  which  remedy  it  is  appropriate 
to  recognize.  I  believe  that  such  a  con- 
textually  sensitive  application  of  the 
Cort  criteria  supports  the  panel  decision 
in  this  case,  and  it  is  with  this  perspec- 
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tive  that  I  turn  to  the  majority's  Cort 
analysis.15 

In  Cort  v.  Ash,  the  relevant  portion  of 
which  concerns  whether  a  corporate 
stockholder  may  secure  derivative  dam- 
age relief  from  corporate  directors  under 
18  U.S.C.  §  610  for  corporate  violations 
of  the  federal  election  campaign  laws, 
the  Supreme  Court  declined  to  imply  a 
private  cause  of  action  for  damages  be- 
cause 
implication  of  such  a  federal  cause  of 
action  is  not  suggested  by  the  legisla- 
tive context  of  §  610  or  required  to 
accomplish  Congress'  purposes  in  en- 
acting the  statute. 
422  U.S.  at  69,  95  S.Ct.  at  2084.  The 
Court  articulated  four  factors  to  guide 
its  analysis  in  reaching  this  conclusion. 
The  first  factor  has  been  central  to  all 
implication  cases,  from  the  first  statuto- 
ry implication  decision  in  which  it  was 
originally  formulated,  Texas  &  Pacific  R. 
Co.  v.  Rigsby,  241  U.S.  33,  36  S.Ct.  482, 
60  L.Ed.  874  (1916),  through  to  Bivens 
and  more  recent  statutory  cases:  "is  the 
plaintiff  'one  of  the  class  for  whose  espe- 
cial benefit  the  statute  was  enacted,' 
.  that  is,  does  the  statute  create 
a  federal  right  in  favor  of  the  plaintiff?" 
422  U.S.  at  78,  95  S.Ct.  at  2088,  citing 
Rigsby,  supra,  241  U.S.  at  39,  36  S.Ct. 
482.  As  the  Supreme  Court  explained, 
"in  those  situations  in  which  we  have 
inferred  a  federal  private  cause  of  action 
not  expressly  provided,  there  has  gener- 
ally   been   a   clearly   articulated   federal 

15.  I  recognize  that  the  majority's  analysis  pro- 
ceeds from  a  different  perspective.  Were  the 
fifth  amendment  simply  a  statutory  enactment, 
there  can  be  no  doubt  that  a  congressional 
determination  to  deny  a  private  right  of  action 
for  damages  would  be  decisive  under  Cort. 
That  conclusion,  to  the  extent  it  embodies  the 
majority's  analytic  approach,  seems  to  me 
quite  unshakeable  but  thoroughly  irrelevant  to 
this  case. 


right  in  the  plaintiff,"  citing  Bivens,  "or 
a  pervasive  legislative  scheme  governing 
the  relationship  between  the  plaintiff 
class  and  the  defendant  class  in  a  partic- 
ular regard."  422  U.S.  at  82,  95  S.Ct.  at 
2090  (citation  omitted). 

The  en  banc  opinion  in  the  instant 
case  appears  to  acknowledge  that  "the 
fifth  amendment  right  to  due  process 
certainly   confers   a   right   upon    Davis." 

Majority  opinion,  supra,  at  p.  ,  slip 

op.  at  p.  3511.  There  can  be  no  sugges- 
tion that  the  fifth  amendment's  protec- 
tion of  Davis  is  "at  best  a  subsidiary 
purpose"  of  the  constitutional  guarantee. 
Cf.  Cort,  id.,  at  80,  95  S.Ct.  at  2089. 
With  respect  to  this  first,  and  I  think 
predominant,  factor,  that  is  all  that  Cort 
requires.  Nor  is  more  required  by  Biv- 
ens. That  decision  was  explicit  in  the 
role  of  the  fourth  amendment: 

It  guarantees  to  citizens  of  the  United 
States  the  absolute  right  to  be  free 
from   unreasonable   searches   and   sei- 
zures carried  out  by  virtue  of  federal 
authority. 
403  U.S.  at  392,  91  S.Ct.  at  2002. 
I  cannot  understand  why  the  equal  pro- 
tection component  of  the  fifth  amend- 
ment due  process  clause  does  not  equally 
guarantee  to  all  citizens  of  the  United 
States,  including  Ms.  Davis,  the  absolute 
right  to  be   free  from   unconstitutional 
job   discrimination   on   the   basis   of  sex 
carried  out  by  virtue  of  federal  authori- 
ty.ls 

16.  It  is  frankly  beyond  my  ken  to  understand 
first,  the  source  of  the  majority's  imputation  of 
an  additional  hurdle  of  some  degTee  of  re- 
quired specificity,  or  second,  how  the  equal 
protection  component  of  the  fifth  amendment 
is  in  this  respect  less  specific  than  the  fourth 
amendment.  See  majority  opinion,  supra,  at 
p. ,  slip  op.  at  p.  351 1. 
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It  is  with  respect  to  Cort's  second  fac- 
tor, "legislative  intent,  explicit  or  implic- 
it, either  to  create  such  a  remedy  or  to 
deny  one",  422  U.S.  at  78,  95  S.Ct.  at 
2088,  that  my  disagreement  with  the  ma- 
jority is  at  its  sharpest.  In  Cort,  as  in 
other  statutory  implication  cases,  the  un- 
derlying premise  is  that  Congress  may 
explicitly  create  or  deny  a  private  reme- 
dy; what  Congress  gives,  it  may  take 
away.  There  is  no  underlying  right 
which  is  constitutionally  inviolate.  In  a 
statutory  case,  therefore,  the  implication 
question  is  whether  congressional  intent 
to  create  or  deny  a  remedy  is  best  effec- 
tuated by  judicial  implication  of  a  cause 
of  action.  Correspondingly,  the  en  banc 
majority  seems  to  read  Bivens  as  "recog- 
nizing] that  congressional  intent  to  cre- 
ate a  remedy  must  guide  a  court  in  de- 
termining whether  to  imply  a  remedy 
from  provisions  of  the  Constitution." 
(Emphasis  added).  Majority  opinion,  su- 
pra, at  p.  ,  slip  op.  at  p.  3511.     I 

find  no  such  recognition  in  Bivens  and 
believe  this  reading,  as  applied  by  the 
majority  to  deny  Ms.  Davis  any  remedial 
mechanism,  is  simply  irreconcilable  with 
Bivens.  As  pointed  out  in  Section  III  of 
this  dissent,  the  Bivens  Court  addresses 
the  relevance  of  congressional  action 
only  after  it  has  determined  that  some 
means  of  redress  is  constitutionally  man- 
dated; the  voice  of  Congress  is  relevant, 
if  at  all,  only  in  guiding  the  court  in  its 
determination  as  to  whether  damages 
provide  an  appropriate  remedy.  There  is 
no  suggestion  in  Bivens  that  Congress 
can  negate  the  existence  of  every  reme- 
dy which  might  vindicate  a  constitution- 
al right,  only  an  indication  that  the 
Court  might  accord  some  deference  to  an 
"explicit  congressional  declaration  that 
persons  injured  by  a  federal  officer's  vio- 
lation" of  a  constitutional  right  "may 
not  recover  money  damages  from  the 
agents,  but  must  instead  be  remitted  to 


another  remedy,  equally  effective  in  the 
view  of  Congress."  403  U.S.  at  397,  91 
S.Ct.  at  2005. 

The  en  banc  majority  does  not — and 
cannot — state  that  Congress  has  provid- 
ed such  an  alternative  remedy.  Instead, 
the  court  tries  to  draw  support  for  its 
position  from  the  fact  that  "Congression- 
al remedial  legislation  for  employment 
discrimination  has  carefully  avoided  cre- 
ating a  cause  of  action  for  money  dam- 
ages for  one  in  Davis'  position."  Majori- 
ty opinion,  supra,  at  p.  ,  slip  op.  at 

p.  3511.  Here  the  confusion  between 
constitutional  and  statutory  implication 
is  most  evident.  Given  the  constitutional 
mandate  for  some  effective  remedy,  the 
second  Cort  factor,  legislative  intent  to 
deny  any  remedy,  is  simply  irrelevant  to 
this  case.  See  Dellinger,  supra  n.  11,  at 
1548-^9. 

Much  the  same  criticism  can  be  le- 
velled against  the  en  banc  majority's  ap- 
plication of  the  third  Cort  criterion,  con- 
sistency with  the  underlying  purposes  of 
the  legislative  scheme.  The  majority 
correctly  notes  that  Congress,  in  provid- 
ing statutory  relief  from  employment 
discrimination  under  Title  VII  for  em- 
ployees in  the  private  sector  and  in  other 
spheres  of  government  service,  see  ma- 
jority opinion,  supra,  at  pp. , 

slip  op.  at  pp.  3511-3512,  has  carefully 
avoided  furnishing  relief  of  any  sort  to 
many  of  its  own  employees.  By  provid- 
ing an  administrative — judicial  mecha- 
nism for  ensuring  the  rights  of  covered 
employees,  Title  VII  may  well  constitute 
"an  explicit  congressional  declaration" 
that  covered  employees  "must  be  remit- 
ted to  another  remedy,  equally  effective 
in  the  view  of  Congress."  Indeed,  the 
Supreme  Court  has  held  that  for  federal 
employees  covered  by  the  complex  and 
systematic  remedial  scheme  of  Title  VII, 
that  statute  provides  the  exclusive  judi- 
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cial  remedy.  Brown  v.  General  Services 
Administration,  425  U.S.  820,  96  S.Ct. 
1961,  48  L.Ed.2d  402  (1976)."  Nothing 
similar  can  be  said  about  congressional 
employees  in  the  position  of,  Ms.  Davis, 
who  are  statutorily  excluded  from  the 
coverage  of  Title  VII.  Congress  has  pro- 
vided no  remedial  mechanism  for  them. 
Such  employees  are  in  no  sense  bound  up 
in  the  statutory  system  of  protections 
created  by  Congress,  and  I  cannot  per- 
ceive how  according  Davis  a  vehicle  to 
enforce  her  constitutional  rights  would 
detract  from  or  be  inconsistent  with  the 
operation  of  the  statutory  scheme  within 
the  sphere  of  its  application.  I  am  also 
hard  put  to  understand  the  en  banc  ma- 
jority's suggestion  that  a  constitutional 
cause  of  action  would  "deal  more  gener- 
ously with  those  in  Davis'  position,"  ma- 
jority opinion,  supra,  at  p. ,  slip  op.  at 

p.  3512,  than  covered  federal  employees 
are  dealt  with  under  Title  VII.  It  is  true 
that  if  accorded  a  Bivens  action,  Davis 
could  sue  Representative  Passman  for 
damages  in  his  individual  capacity,  while 

17.  In  Brown,  the  Court  did  not  reach  the  con- 
stitutional issue  of  whether,  absent  the  appli- 
cability of  Title  VII  or  an  alternative  statutory 
remedy,  federal  employees  would  be  without 
any  means  to  redress  discriminatory  treatment 
"that  backpay  or  other  compensatory  relief," 
id.  at  826,  96  S.Ct.  at  1965;  it  merely  noted, 
based  on  legislative  history,  that  Congress  de- 
sired a  remedy  to  be  available  and  reasonably- 
perceived  an  absence  of  effective  remedies 
then  (in  1972)  in  existence.  The  two  cases 
cited  by  the  Court  as  substantiating  the  rea- 
sonableness of  Congress'  perception,  Gnotta  v. 
United  States,  415  F.2d  1271  (8th  Cir.  1969), 
cert,  denied,  397  U.S.  934,  90  S.Ct.  941,  25 
L.Ed.2d  115  (1970),  and  Blaze  v.  Moon,  440 
F.2d  1348  (5th  Cir.  1971),  both  denying  the 
availability  of  damages,  were  decided  prior  to 
the  Supreme  Court's  seminal  decision  in  Bi- 
vens. Obviously,  nothing  in  Brown  determines 
that  Congress  may  negate  the  existence  of  a 
cause  of  action  to  vindicate  a  constitutional 
right  without  providing  an  alternative  and 
equally  effective  remedy.     See  Davis  v.  Pass-, 


a  Title  VII  plaintiff  could  not.  But  Title 
VII,  for  those  to  whom  it  applies,  lowers 
the  bar  of  sovereign  immunity  to  permit  a 
back  pay  award,  together  with  possible 
equitable  relief,  directly  against  the  United 
States.  It  also  affords  the  possibility  of 
relatively  quick  and  inexpensive  relief  at 
the  administrative  level.  This  seems  to 
me  no  less  favorable  than  a  possible  re- 
covery against  a  former  congressman. 
It  is  unnecessary  to  speculate  here  on 
whether  extension  of  Title  VII  to  cur- 
rently non-covered  congressional  employ- 
ees would  be  the  most  appropriate  mech- 
anism for  protection  of  constitutional 
rights  or  whether  a  remedial  mechanism 
more  carefully  tailored  to  the  particular- 
ities of  congressional  employment  rela- 
tionships would  be  preferable;  I  note 
only  that  Congress  has  done  neither.18 
In  these  circumstances,  the  problem  con- 
fronting us  is  precisely  analogous  to  that 
before  the  Bivens  court,  and  the  re- 
sponse should  be  the  same,  to  make 
available  "a  particular  remedial   mecha- 

man,  544  F.2d  at  874-76  (panel  opinion).  Con- 
gress did  provide  an  acceptable  alternative  for 
those  employees  covered  by  Title  VII.  It  pro- 
vided nothing  for  Ms.  Davis  or  those  in  her 
position. 

18.  The  choice  properly  before  this  court  is  one 
between  alternative  remedies.  No  party  be- 
fore us  has  suggested  that  we  undertake  to 
fashion  a  remedy  precisely  analogous  to  that 
provided  by  Title  VII,  if  indeed  such  a  remedy 
is  within  our  judicial  power.  While  this  court 
may,  and  should,  consider  congressional  poli- 
cies in  choosing  the  appropriate  remedy,  we 
should  not  refrain  from  adopting  such  judicial 
remedies  as  are  available  and  meaningful  to 
the  plaintiff  merely  because  Congress  has 
adopted  a  constitutionally  sufficient  but  differ- 
ent remedial  scheme  for  other  employees.  It 
is  no  answer  that  the  only  available  judicial 
remedy  might  be  more  favorable  than  the  rem- 
edy fashioned  by  Congress  if  the  only  alterna- 
tive to  a  more  favorable  remedy  is  no  remedy 
at  all. 
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nism  normally  available  in  the  federal 
courts," 

403  U.S.  at  397,  91  S.Ct.  at  2005,  recall- 
ing that 

where  federally  protected  rights  have 
been  invaded,  it  has  been  the  rule 
from  the  beginning  that  courts  will  be 
alert  to  adjust  their  remedies  so  as  to 
grant  the  necessary  relief. 

403  U.S.  at  392,  91  S.Ct.  at  2002,  quoting 
Bell  v.  Hood,  327  U.S.  at  684,  66  S.Ct. 
773.  For  ours  is  the  "particular  respon- 
sibility to  assure  the  vindication  of  con- 
stitutional interests  .  ."  403 
U.S.  at  407,  91  S.Ct.  at  2010  (Harlan,  J., 
concurring). 

I  am  also  unpersuaded  by  the  majori- 
ty's suggestion  that  while  fourth  amend- 
ment violations  "occur  in  a  well-defined 
setting  familiar  to  the  courts,"  18a  dam- 
age remedies  for  due  process  violations 
in  general,  and  equal  protection  claims  in 
particular,  are  somehow  not  "judicially 
manageable."  See  majority  opinion,  su- 
pra,  at   p.   ,   slip   op.   at   pp.  3512- 

3513.  As  the  Court  observed  in  Bivens, 
"[historically,    damages    have    been    re- 


garded as  the  ordinary  remedy  for  an 
invasion  of  personal  interests  in  liber- 
ty." 403  U.S.  at  395,  91  S.Ct.  at  2004 
(citations  omitted).  I  have  little  doubt 
that  the  experience  of  judges  in  dealing 
with  employment  discrimination  claims 
"supports  the  conclusion  that  courts 
of  law  are  capable  of  making  the  types 
of  judgment  concerning  causation  and 
magnitude  of  injury  necessary  to  ac- 
cord meaningful  compensation  for  inva- 
sion" of  equal  protection  rights  of  the 
sort  asserted  here.  Cf.  403  U.S.  at  409, 
91  S.Ct.  at  2011  (Harlan,  J.  concurring). 
The  en  banc  court's  analysis  of  this  fac- 
tor, to  the  extent  it  is  not  reducible  to 
another  floodgates  argument,  seems  to 
me  an  argument  against  the  validity  of 
any  means  of  vindication  of  equal  pro- 
tection rights,  not  simply  against  the 
choice  of  damages  as  an  appropriate  re- 
medial mechanism.  With  respect  to  this 
factor  as  well  as  the  preceding  one,  the 
en  banc  majority's  mechanical  applica- 
tion of  the  Cort  statutory  criteria  as 
somehow  "relevant  and  worthy  of  con- 
sideration" fails  to  consider  the  distinc- 
tive features  of  implication  of  rights  di- 


18a.  The  majority  apparently  also  finds,  in  Bi- 
vens' responsiveness  to  "the  particular  diffi- 
culties presented  in  enforcing  the  guarantees 
of  the  fourth  amendment,"  in  particular,  the 
"hostility  of  law  enforcement  officials  to  the 
restraints  of  the  fourth  amendment,"  majority 

opinion,  supra,  at  p. ,  slip  op.  at  pp.  3512- 

3513,  something  akin  to  this  third  Cort  factor. 
The  inference  the  majority  draws  from  this  dis- 
covery, apparently  that  the  Bivens  action  is 
uniquely  necessary  in  the  fourth  amendment 
context,  is  one  I  am  unable  to  follow.  For 
what  seems  to  me  decisive  in  Bivens  is  the 
fact  that  whatever  remedies  were  available  to 
others  whose  fourth  amendment  rights  had 
been  violated,  such  remedies  were  meaningless 
to  Bivens  himself;  thus,  the  existence  of  those 
other  remedies  was  irrelevant  to  the  Court  in 
its  decision  to  create  a  cause  of  action  to  vin- 
dicate the  rights  of  the  plaintiff  in  the  case 
before  it.     Accordingly,  there  is  no  need  to 


speculate  on  the  comparative  hostility  of  law 
enforcement  officials  to  the  restraints  of  the 
fourth  amendment  and  of  Congressmen  to  the 
possibility  of  being  answerable  in  damages  for 
violation  of  their  employees'  equal  protection 
rights. 

In  this  respect,  it  is  worth  noting  that  an 
amicus  brief  was  submitted  in  this  case  by 
signatories  of  the  House  Fair  Employment 
Practices  Agreement,  including  both  Members 
of  Congress  and  congressional  employees. 
That  Agreement  provides,  inter  alia,  that  the 
signatories  will  not  discriminate  against  an 
employee  or  applicant  for  employment  on  the 
basis  of  sex.  Amici  "see  absolutely  no  harm 
to  the  legislative  process  if  Members  of  Con- 
gress are  required  to  conform  to  constitutional 
standards  when  dealing  with  their  employees." 
Amicus  Brief  at  p.  3.  See  also  5  U.S.C. 
§7151. 
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rectly  from  the  Constitution  and  comes 
to  a  result  contrary  to  that  commanded 
by  Bivens. 

This  is  also  regrettably  true  in  the 
court's  application  of  the  fourth  and  fi- 
nal Cort  factor,  whether  "the  cause  of 
action  is  one  traditionally  relegated  to 
state  law,  in  an  area  basically  the  con- 
cern of  the  States,  so  that  it  would  be 
inappropriate  to  infer  a  cause  of  action 
based  solely  on  federal  law."  422  U.S. 
at  78,  95  S.Ct.  at  2088.  The  en  banc 
majority's  apparent  conclusion  that  this 
is  an  apt  characterization  of  a  claim  by  a 
congressional  employee  working  in  a 
congressional  office  building  alleging  sex 
discrimination  violative  of  the  fifth 
amendment  to  the  United  States  Consti- 
tution by  a  member  of  Congress  seems 
to  me  a  novel  view  of  the  operation  of 
"Our  Federalism."  The  majority,  intent 
on  avoiding  the  horrors,  real  or  imag- 
ined, of  a  flood  of  procedural  due  process 
claims  carrying  along  traditional  state 
tort  actions,  here  as  elsewhere  never 
comes  to  consider  the  facts  of  the  case 
before  it.19 

Nor  is  this  case  in  any  sense  an  at- 
tempt to  end-run  possible  statutory  limi- 
tations of  §  1983,  unlike  the  only  two 
Court  of  Appeals  cases  cited  by  the  en 
banc  majority  as  declining  to  imply  Bi- 
vens actions  from  the  due  process  claus- 
es.    See  majority  opinion,  supra,  at  n.  4. 


In  Kostka  v.  Hogg,  560  F.2d  37  (1st  Cir. 
1977),  the  First  Circuit  refused  to  imply 
a  right  of  action  for  vicarious  liability 
against  a  municipality  under  the  four- 
teenth amendment  in  the  teeth  of  Su- 
preme Court  decisions  foreclosing  munic- 
ipal liability  under  §  1983.  In  distin- 
guishing the  result  in  Bivens  the  Kostka 
court  noted  that  the  plaintiffs  before  it 
"here  have  available  to  them  a  right  of 
action  which  is  measured  by  constitution- 
al standards:  §  1983,"  Id.  at  42,  and 
resisted  the  attempt  to  impose  vicarious 
liability  on  a  municipal  "deep  pocket  de- 
fendant", id.  at  41,  given  "something 
akin  to  an  explicit  Congressional  deter- 
mination that  political  subdivisions  are 
not  to  be  held  liable  in  damages"  when 
"municipal  employees  violate  individuals' 
constitutional  rights."  Id.  at  43.  The 
court  suggested  that  "the  existence  of  a 
statutory  remedy  which  is  designed  to 
implement  the  constitutional  guarantee 
may  itself  render  the  Bivens  analysis  in- 
appropriate," id.  at  42,  and  made  the 
precise  inquiry  which  the  majority  refus- 
es to  make  here:  "We  cannot  say  that 
the  remedial  scheme  enacted  by  Con- 
gress— permitting  damages  recoveries 
under  limited  circumstances  and  injunc- 
tive relief  whenever  there  has  been  a 
sufficient  prior  threat  of  harm — does  not 
adequately  implement  the  constitutional 
guarantees,   at   least   in   cases   in   which 


19.  The  en  banc  majority  quotes  Paul  v.  Davis, 
424  U.S.  693,  96  S.Ct.  1155,  47  L.Ed.2d  405 
(1976),  to  the  effect  that  "the  range  of  inter- 
ests protected  by  procedural  due  process  is 
not  infinite."  Id.  at  709,  96  S.Ct.  at  1164, 
quoting  Board  of  Regents  v.  Roth,  408  U.S. 
564,  570,  92  S.Ct.  2701,  2705,  33  L.Ed.2d  548 
(1972).  Paul,  of  course,  rejected  "the  proposi- 
tion that  reputation  alone,  apart  from  some 
more  tangible  interests  such  as  employment,  is 
either  'liberty'  or  'property'  by  itself  sufficient 
to  invoke  the  procedural  protection  of  the  Due 
Process  Clause."  424  U.S.  at  701,  96  S.Ct.  at 
1161  (emphasis  added).    Without  engaging  in 


any  polemical  discussion  about  the  wider  im- 
plications of  Paul,  we  note  first,  that  Ms.  Da- 
vis' damages  include  a  loss  of  employment; 
second,  that  her  claim  is  bottomed  on  equal 
protection  and  not  on  procedural  due  process; 
and  third,  that  vindication  of  Ms.  Davis'  fifth 
amendment  claim  is  in  no  way  inconsistent 
with  the  Court's  observation  in  Paul  that  the 
fourteenth  amendment  "did  not  alter  the  basic 
relation  between  the  States  and  the  national 
government."  Id.  at  700,  96  S.Ct.  at  1160, 
quoting  Screws  v.  United  States,  325  U.S.  91, 
108-09,  65  S.Ct.  1031,  1039,  89  L.Ed.  1495 
(1945). 
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there  has  been  no  municipal  involvement 
in  the  wrongdoing."    Id.  at  44. 

Kostka  is  in  no  sense  inconsistent  with 
the  result  urged  in  this  dissent  and  is 
remarkably  similar  in  its  analysis  to  the 
approach  advocated  here.  The  Kostka 
court  observed  the  Supreme  Court's  di- 
rection to  "carefully  assess  the  existing 
remedies,"  id  at  42,  and  to  "focus  on  the 
precise  remedy  plaintiffs  wish  us  to  cre- 
ate." Id.  at  44.  The  First  Circuit  found 
that  Congress  had  created  in  §  1983  a 
statutory  remedy  "designed  to  imple- 
ment the  constitutional  guarantee" 
against  those  individuals  directly  respon- 
sible for  the  alleged  violations  of  Kost- 
ka's  constitutional  rights20  and  rested  its 

20.  The  court  noted  that  qualified  immunity 
might  be  available  to  those  individuals,  id.  at 
40;  defendant  here  also  claims  the  availability 
of  absolute  or  qualified  immunity.  The  Kostka 
court  properly  recognized  that  immunity  is  an- 
alytically distinct  from  the  implication  of  a 
constitutional  cause  of  action  and  should  be 
addressed  with  respect  to  its  own  underlying 
policies.  In  the  case  at  bar,  to  the  extent  the 
immunity  issue  is  relevant  to  the  choice  of  an 
appropriate  remedial  mechanism,  the  underly- 
ing  policies  weigh  in   favor  of  the  damages 

relief  sought  here.    See  text,  supra,  at  p. , 

slip  op.  at  p.  3528. 

21.  The  Kostka  court's  determination  that  the 
§  1983  remedy  was  adequate  was  explicitly 
limited  to  "cases  in  which  there  has  been  no 
municipal  involvement  in  the  wrongdoing." 
Id.  at  44.  "Were  we  faced  with  a  case  in 
which  the  municipality  had  ordered  the  consti- 
tutional violation,  the  application  of  the  consti- 
tutional test  could  be  different."  Id.  at  45. 
Here  there  can  be  no  doubt  that  if  wrongdoing 
was  done,  the  defendant  Passma-  ""is  respon- 
sible for  doing  it. 

22.  In  Mahone  v.  Waddle,  564  F.2d  1018  (3rd 
Cir.  1977),  the  second  Court  of  Appeals  case 
cited  by  the  en  banc  majority,  the  Third  Cir- 
cuit faced  a  claim  somewhat  similar  to  that 
advanced  in  Kostka.  The  Third  Circuit  found 
that  "[i]f  plaintiffs  prove  the  racially  motivat- 
ed deprivations  of  their  rights  which  they  al- 
lege, section  1981  will  afford  them  the  redress 
in  federal  court  which  they  seek"  and  affirmed 


decision  on  the  adequacy  of  that  reme- 
dy.21 Congress  had  provided  no  remedy 
to  redress  the  constitutional  wrongdoing 
here.  The  en  banc  majority,  unlike  the 
Kostka  court,  must  respond  to  this  fact; 
it  has  not  done  so.22 

V. 

The  en  banc  court  also  expresses  a 
fear  that  "implying  this  damage  action 
necessarily  would  draw  into  the  federal 
judicial  system  a  wide  range  of  cases 
whose  resolution  Congress  has  not  com- 
mitted to  the  federal  judiciary"  and 
"render  meaningless  the  power  the  Con- 
stitution vests  in  Congress  under  Article 
III,  Section  1  of  the  Constitution  to  es- 

the  district  court's  dismissal  of  fourteenth 
amendment  claims  on  the  basis  of  Bivens' 
teaching  "that  the  existence  of  an  effective 
and  substantial  federal  statutory  remedy  for 
the  plaintiffs  obviates  the  need  to  imply  a  con- 
stitutional remedy  on  the  plaintiffs'  behalf." 
Id.  at  1024-25  (citations  omitted).  Judge 
Garth,  dissenting  in  part  and  concurring  in 
part,  argued  that  no  fourteenth  amendment 
cause  of  action  could  ever  be  asserted  against 
a  city.  Judge  Garth's  reasoning  was  based  in 
part  on  logic  akin  to  the  Kostka  courts,  and  in 
part  on  the  observation 

that  the  framers  of  the  Fourteenth  Amend- 
ment intended  to  confer  upon  Congress — not 
the   courts — the   primary   responsibility   for 
developing  appropriate  measures  to  enforce 
the  Amendment.     Section  five  of  the  Four- 
teenth Amendment  provides  that  'Congress 
shall  have  power  to  enforce,  by  appropriate 
legislation,    the    provisions   of   this   article.' 
None  of  the  first  eight  Amendments  contains 
a  similar  provision.     Compare  Bivens   . 
(implied    cause    of    action    under    Fourth 
Amendment);    Paton   v.   LaPrade,  524   F.2d 
862    (3rd    Cir.     1975)    (First    Amendment); 
United  States  ex  rel  Moore  v.  Koelzer,  457 
F.2d  892  (3rd  Cir.  1972)  (Fifth  Amendment). 
Id.  at  1059.    Perhaps  needless  to  say,  we  find 
nothing  in  Judge  Garth's  observation  or  in  the 
opinion  of  the  Mahone  majority  inconsistent 
with  the  core  analysis  proposed  in  this  dissent 
for  Ms.  Davis'  fifth  amendment  claim. 
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tablish  the  jurisdictional  ambits  of  the 
inferior  courts  it  has  created."  See  ma- 
jority opinion,  supra,  at  pp.  -  — ,  —  — , 
slip  op.  at  pp.  3514  3515.  Once  again, 
the  mechanism  of  this  transformation  is 
more  clear  to  the  majority  than  it  is  to 
me;  I  would  have  thought  the  wording 
and  history  of  28  U.S.C.  §  1331(a),  com- 
mitting to  the  federal  courts  jurisdiction 
of  actions  "arises  under  the  Constitution, 
laws,  or  treaties  of  the  United  States" 
exemplify  a  rather  unambivalent  exer- 
cise by  Congress  of  its  Article  III  pow- 
ers.23 

VI. 

As  I  would  hope  the  foregoing  illus- 
trates, one  need  not  abandon  or' demean 
technical  legal  analysis  to  uphold  a  right 
of  action  for  damages  implied  directly 
from  the  due  process  clause  of  the  fifth 
amendment.  But  I  would  be  less  than 
candid  in  suggesting  that  broader  philo- 

23.    The  en  banc  majority,  while  referring  at  one 
point  to  its  "affirmance  on  the  jurisdictional 

ground,"  majority  opinion,  supra,  at  p.  , 

slip  op.  at  p.  3515,  explicitly  states  elsewhere 
that  its  affirmance  is  based  on  the  ground 
"that  the  law  affords  Davis  no  private  right  of 

action."    Id.  at  p.  ,  slip  op.  at  p.  3508.    1 

read  the  court's  decision  as  in  fact  finding 
proper  jurisdiction  over  this  case  under  28 
U.S.C.  §  1331(a)  and  proceeding  to  a  decision 
on  the  merits,  under  Fed.R.Civ.P.  12(b)(6),  that 
the  due  process  clause  of  the  fifth  amendment 
does  not  support  an  implied  cause  of  action 
for  damages.  Accordingly,  jurisdiction  will  no 
longer  lie  in  the  courts  of  this  circuit  to  enter- 
tain damage  actions  "arising  under"  the  fifth 
amendment's  due  process  clause.  It  is  only  in 
this  sense  that  Weir  v.  Muller,  527  F.2d  872 
(5th  Cir.  1976),  is  overruled.  I  do  not  under- 
stand the  court's  action  today  as  denying  the 
analytic  soundness  of  Weir's  statement  that 
"The  jurisdictional  issue  here  is  entirely  sepa- 
rate from  the  [question]  whether  the  complaint 
states  a  claim  on  which  relief  can  be  granted," 
id.  at  873,  citing  Bell  v.  Hood  and  Bivens.  See 
also  Kostka  v.  Hogg,  560  F.2d  37  (1st  Cir. 
1977): 


sophical  and  jurisprudential  concerns  are 
not  also  implicated  in  the  decision  of  this 
case.  Other  courts  have  spoken  of  "Bi- 
vens' sweeping  approbation  of  constitu- 
tionally-based causes  of  action."  Brault 
v.  Town  of  Milton,  527  F.2d  730,  734 
(2nd  Cir.),  rev'd  en  banc  on  other 
grounds,  527  F.2d  736  (2nd  Cir.  1975); 
see  also  Gardels  v.  Murphy,  377  F.Supp. 
1389  (N.D.I11.1974).  To  some,  Bivens 
may  be  an  abhorrent  aberrance  in  our 
jurisprudence,  but  to  me  its  benevolent 
embrace  of  constitutional  rights  is  a 
treasure  in  our  judicial  trove.  I  would 
not  desecrate  one  syllable  of  that  opinion 
by  deviating  from  its  high  purpose. 

While  constitutional  interpretation 
may  be  subject  to  ebb  and  flow,  I  have 
never  understood  the  task  of  the  federal 
judiciary  to  be  the  damming — or  damn- 
ing— of  rights  that  spring  from  that  no- 
ble document.  Courts  are  not  engineers, 
floodgating    constitutional    rights.      The 

The  question  of  subject  matter  jurisdiction 

is,    of   course,   distinct    from    that    whether 

plaintiffs  have  stated  a  claim  upon  which 

relief  may  be  granted.     So  long  as  a  claim 

for  federal  relief  is  not  frivolous,  the  action 

arises   under   federal    law    for   purposes   of 

§  1331  and  the  federal  court  has  jurisdiction 

to  adjudicate  the  claim  that  a  federal  right  of 

recovery  exists.    Since  no  decision 

forecloses  us  from  inferring  a  remedy  under 

the  Fourteenth  Amendment  and  since  Bivens 

gives  the  plaintiffs  claim  at   least  surface 

plausibility,     we     have    jurisdiction     under 

§  1331. 

Id.  at  41  n.  5  (citations  omitted);    Mahone  v. 

Waddle,  564  F.2d  1018,   1022  (3rd  Cir.   1977). 

Thus,  the  court's  decision  today  does   not 

remove  jurisdiction  from  the  district  courts  to 

entertain  Bivens — style  claims  brought  under 

constitutional   provisions  other  than  the  due 

process  clauses.    In  each  case,  so  long  as  the 

federal  claim  is  not  frivolous  or  barred  by  a 

decision  of  this  Circuit  or  the  Supreme  Court, 

jurisdiction  will  lie  for  a  particularized  inquiry, 

of  the  sort  accorded  the  due  process  clause  in 

this  case,  as  to  whether  a  cause  of  action  has 

been  stated. 
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Supreme  Court  has  spoken,  definitively, 
on  the  existence  of  an  action  for  dam- 
ages flowing  directly  from  the  fourth 
amendment.  While  judicially  self-execu- 
ting constitutional  rights  may  be  exigu- 
ous, I  find  nothing  in  logic,  history,  or 
precedent  that  directs  the  building  of  a 
floodgate  between  the  fourth  amend- 
ment and  the  fifth.  On  examining  the 
constitutional  blueprints  I,  like  the  ma- 
jority, find  a  right  embodied  in  the  fifth 
amendment;  I  unlike  the  majority, 
would  allow  that  right  to  be  vindicated. 
If  vindication  is  to  be  denied,  and  the 
Bivens  landmark  washed  away  in  a  new 
constitutional  downpour,  I  would  prefer 
that  the  cloudburst  come  not  from  us, 
but  from  the  Supreme  Court  on  high. 
Like  Noah,  who  waited  forty  days  and 
forty  nights,  I  have  faith  that  the  rain- 
bow will  finally  emerge.24 

Congress  in  its  wisdom  may  provide  a 
mechanism  for  enforcement  of  a  consti- 
tutional right,  and  that  mechanism,  if 
effective,  is  entitled  to  some  measure  of 
judicial  deference.  But  congressional  di- 
sinclination to  provide  a  means  of  en- 
forcement does  not — cannot — mean  that 
a  constitutional  right  is  obliterated. 
Statutory  actions  may  give  breath  to 
constitutional  rights,  but  congressional 
inaction  cannot  suffocate  them.  In  the 
case  at  hand,  Congress  has  provided  no 
remedy;  therefore,  the  words  of  the 
Constitution  must  be  our  guiding  star. 
We  must  not  be  misdirected  by  fear  of 
losing  our  way  in  some  celestial  darkness 


in  the  limitless  expanse  of  constitutional 
space.  Not  legal  science  but  legal  astrol- 
ogy limits  Bivens'  applicability  to  the 
fourth  amendment,  severing  the  cusp  be- 
tween the  fourth  and  the  fifth  solely  in 
accordance  with  the  motions  of  our  dock- 
et. Were  crowded  dockets  to  be  our  gy- 
roscopes, courts  might  routinely  strip  li- 
tigants of  their  constitutional  rights  out 
of  fear  that  others  might  follow  their 
juridicial  path.  I  fear  that  is  the  slip- 
pery slope  my  brethren  embark  upon  to- 
day. 

In  Bivens  the  Court  founded  a  cause 
of  action  for  damages  directly  on  the 
fourth  amendment.  There  is  no  reason 
to  believe  the  fifth  amendment  stands  in 
an  inferior  position  to  the  fourth.  The 
fifth  amendment  is  constitutionally 
prime  and  in  constitutional  mathematics 
shares  a  common  denominator  with  the 
fourth:  the  obligation  of  the  federal  ju- 
diciary "to  assure  the  vindication  of  con- 
stitutional interests."  If  Bivens  be  a 
jurisprudential  thorn  or  sport,  let  the  Su- 
preme Court  pluck  it  out.  Those  of  us 
who  sit  in  a  lower  judicial  caste  need  not 
attempt  this  extirpation. 

I  have  given  myself  the  Allen  charge. 
Distasteful  as  it  is  to  me,  I  cannot  find  it 
possible  to  yield  my  conscience  to  the 
preponderant  majority,  respectful  as  I 
am  of  my  brothers'  intellect,  their  integ- 
rity, their  dedication  and  their  loyalty  to 
constitutional  privileges.  In  sorrow  I 
mourn  their  error. 


24.    I  am  reinforced  in  my  faith  by  the  undenia- 
ble fact  that  the  two-by-two  ascent  into  the 


ark  was  in  conformity  with  equal  protection 
norms. 
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Jacques  B.  Gelin,  Attorney,  Department  of  Justice, 
with  whom  Peter  R.  Taft,  Assistant  Attorney  General, 
Edmund  B.  Clark,  Raymond  N.  Zagone  and  Herbert 
Pittle,  Attorneys,  Department  of  Justice,  were  on  the 
brief  for  appellant. 

Edward  Weinberg  and  F.  Conger  Fawcett  with  whom 
Frederick  L.  Miller,  Jr.  and  John  P.  Meade  were  on  the 
brief  for  appellees. 

Avrum  M.  Gross,  Attorney  General,  State  of  Alaska 
filed  a  brief  on  behalf  of  the  State  of  Alaska  as  amicus 
curiae  urging  reversal. 

Before:  Wright,  Chief  Judge,  Bazelon  and  Robb, 
Circuit  Judges. 

Opinion  for  the  Court  filed  by  Circuit  Judge  Robb. 

Concurring  Opinion  filed  by  Circuit  Judge  Bazelon. 

Robb,  Circuit  Judge:  The  plaintiffs,  eleven  Native 
Alaskan  villages,  filed  this  action  to  challenge  decisions 
of  the  Secretary  of  Interior  which  found  each  of  them 
ineligible  to  take  land  and  revenues  under  the  Alaska 
Native  Claims  Settlement  Act  (ANCSA),  43  U.S.C. 
§  1601  et  seq. 

The  Alaska  area  director  of  the  Bureau  of  Indian 
Affairs  (BIA)  had  determined  initially  that  all  eleven 
villages  were  eligible  under  ANCSA  but  on  administra- 
tive appeal  the  Secretary  of  the  Interior  ruled  to  the 


213 


contrary.  Granting  summary  judgment  to  the  villages 1 
the  District  Court  vacated  the  Secretary's  determinations 
and  ordered  the  BIA  decisions  reinstated.  Koniag,  Inc. 
v.  Kleppe,  405  F.  Supp.  1360  (D.D.C.  1975).  The  Dis- 
trict Court  did  so  in  four  of  the  cases  on  the  ground  that 
the  BIA  decisions  had  been  appealed  to  the  Secretary  by 
a  party  without  standing  to  do  so;  the  appeals  were 
therefore  unauthorized  and  invalid,  and  under  Depart- 
ment of  the  Interior  regulations,  the  BIA  decision,  if 
unappealed,  constituted  the  final  decision  of  the  Secre- 
tary. In  the  other  seven  cases,  the  court  held  the  pro- 
cedure followed  to  determine  the  appeals  failed  to  comply 
with  due  process  and  further,  that  congressional  inter- 
ference had  infected  the  determinations.  The  court  or- 
dered the  BIA  decisions  reinstated  in  these  seven  cases 
because  the  effects  of  the  congressional  interference  lin- 
gered and  the  BIA  decisions  were  the  last  untainted  deci- 
sions of  the  Secretary's  delegate. 

On  appeal  the  Secretary  attacks  each  of  the  District 
Court's  rulings  on  the  merits  and  argues  that  the  proper 
remedy  under  any  circumstance  is  a  remand  to  him 
rather  than  reinstatement  of  the  BIA  decisions.  We  con- 
clude that  the  District  Court  erred  on  the  standing  and 
congressional  interference  issues.  We  agree  with  the 
District  Court,  however,  that  the  appeal  procedure  used 
here  does  not  meet  the  requirements  of  due  process.  Ac- 
cordingly, we  hold  that  the  proper  remedy  is  a  remand 
to  the  Secretary  to  redetermine  these  cases. 


1  The  villages  are  Alexander  Creek,  Anton  Larsen  Bay, 
Ayakulik,  Bells  Flats,  Litnik,  Port  William,  Salamatof,  Solo- 
mon, Uganik,  and  Uyak.  The  Secretary  has  dismissed  his 
appeal  from  the  judgment  as  it  applies  to  the  eleventh 
village,  Pauloff  Harbor. 
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The  Act  and  The  Regulations 

Claims  of  Native  Alaskans  have  long  created  obstacles 
to  development  of  Alaska's  oil  and  other  natural  resources 
and  have  raised  questions  of  the  state's  ability  to  take 
dominion  over  public  lands  that  it  might  otherwise  select 
under  provisions  of  the  Alaska  Statehood  Act.  To  deal 
with  this  problem  Congress  intended  ANCSA  to  accom- 
plish a  fair,  rapid  settlement  of  all  aboriginal  land  claims 
by  Natives  and  Native  groups  without  litigation.  The 
District  Court's  opinion  contains  an  excellent  summary 
of  ANCSA,  405  F.  Supp.  1364-67;  for  our  purposes  here, 
however,  the  complexities  of  the  Act  can  be  simplified. 
Under  ANCSA,  40  million  acres  of  land  and  $962,000,000 
are  to  be  distributed  to  Native  villages  and  regional 
corporations;  in  exchange,  all  aboriginal  titles  and  claims 
are  to  be  extinguished.  The  funds  and  lands  made  avail- 
able through  the  Act  are  to  be  divided  among  13  regional 
corporations,  in  which  the  Natives  hold  stock,  and  what- 
ever villages  are  found  to  be  eligible;  Depending  upon 
their  population,  eligible  villages  may  select  between 
69,120  and  161,280  acres  from  the  public  lands  in  their 
vicinity.  The  village  will  receive  a  patent  to  the  surface 
estate  and  the  regional  corporation  will  receive  a  patent 
to  the  subsurface  estate.  Village  eligibility  requirements 
are  set  forth  in  the  Act.  43  U.S.C.  §  1610(b)  (2),  (3). 
The  Secretary  of  the  Interior  is  charged  with  making  vil- 
lage eligibility  determinations  and  with  implementing 
the  Act. 

The  Secretary  adopted  regulations  to  govern  the  deci- 
sion-making process.  43  C.F.R.  Part  2650  (1973).  These 
regulations  were  applied  in  deciding  the  cases  of  the 
eleven  villages.  The  Alaska  area  director  of  the  BIA 
made  initial  eligibility  determinations  on  all  applicant 
Native  villages.  He  published  his  proposed  decision  in  the 
Federal  Register  and  it  became  the  final  decision  of  the 
Secretary  unless  protested   by   "any  interested   party" 
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within  thirty  days.  Upon  receipt  of  a  protest,  the  area 
director  evaluated  it  and  rendered  his  final  decision 
within  thirty  days.  This  decision,  in  turn  was  appealed 
to  the  Secretary  by  an  "aggrieved  party"  filing  notice  with 
the  Alaska  Native  Claims  Appeal  Board.2  43  C.F.R. 
§  2651.2  (1973)  ;  id.  §  4.700  (1973).  Although  the  regula- 
tions did  not  require  a  particular  type  of  hearing  on 
appeals,  the  Board  referred  all  appeals  to  a  Department 
of  the  Interior  Administrative  Law  Judge  (ALJ)  who 
conducted  a  full  de  novo  hearing  on  the  record.  The  par- 
ties were  permitted  to  submit  proposed  findings  and  con- 
clusions to  the  ALJ. 

At  this  point  the  procedure  veered  from  the  usual 
course  of  administrative  law.  The  recommended  decision 
of  the  ALJ  was  forwarded  to  the  Board  without  being 
served  on  the  villages  concerned.  The  Board  made  formal 
decisions  based  on  the  hearing  record  in  each  case  and 
forwarded  its  recommended  decisions  to  the  Secretary, 
also  without  service  on  the  villages.  Only  after  the  Secre- 
tary personally  decided  to  accept  the  Board's  decisions 
were  the  recommended  decisions  of  the  ALJ  and  the 
Board  revealed  to  the  parties. 

Standing 

The  first  issue  we  must  resolve  is  whether  appeals 
from  the  BIA  decisions  were  properly  taken.  The  BIA 
area  director  determined  that  all  ten  of  the  villages  be- 
for  us  here,  see  note  1  supra,  were  eligible  under  ANCSA. 
The  U.S.  Fish  and  Wildlife  Service,  the  Forest  Service, 
and  the  State  of  Alaska  appealed  one  or  another  of  the 
decisions,  arguing  that  the  villages  did  not  meet  the  re- 
quirements of  the  Act.  After  separate  de  novo  proceed- 
ings before  an  ALJ  and  review  as  described  above,  the 


2  Initially  the  Board  was  merely  an  ad  hoc  Board.  Later 
the  present  title  was  created. 
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Secretary  ruled  that  the  villages  were  not  eligible  under 
the  Act. 

In  the  District  Court  the  villages  renewed  the  argu- 
ment which  they  had  pressed  before  the  ALJ  that  neither 
the  federal  agencies  nor  the  State  had  standing  to  appeal 
from  the  BIA  decisions.  The  District  Court  rejected  the 
argument  with  respect  to  six  of  the  villages  because  of 
the  possibility  that  they  might  select  land  from  a  Wild- 
life Refuge  or  National  Forest.   The  court  noted: 

some  presently  immeasurable  degree  of  disadvantage 
may  result  if  an  unqualified  village  obtains  authority 
over  a  portion  of  the  lands  now  in  the  exclusive  care 
of  the  United  States  and  that  this  is  sufficient  to  pro- 
vide standing.  .  .  .  Moreover,  the  Forest  Service  and 
the  Fish  and  Wildlife  Service  have  broad  mandates 
to  protect  our  forests  and  wildlife,  e.  g.,  16  U.S.C. 
§§  551,  553;  16  U.S.C.  §  742a  et  seq.  The  Court  is 
particularly  reluctant  to  deny  standing  to  those  most 
likely  in  fact  to  have  a  legitimate  concern  about 
these  lands  and  to  come  forward  to  protect  the  public 
interest,  especially  where  the  effect  of  finding  stand- 
ing is  simply  to  allow  adversary  proceedings  to  be 
held  which,  if  properly  conducted,  could  contribute 
to  fair  and  informed  decision  making. 

495  F.  Supp.  at  1368-69. 

We  agree  with  the  District  Court's  reasoning  here  and 
adopt  it.3    However  the  District  Court  went  on  to  hold 


3  The  appellee  villages  have  challenged  the  District  Court's 
decision  that  the  Forest  Service  and  the  Fish  and  Wildlife 
Service  have  standing  with  respect  to  the  six  villages.  The 
Secretary  argues  that  the  challenge  is  barred  because  the 
villages  have  not  cross-appealed.  Having  prevailed  below, 
however,  the  villages  obviously  could  not  have  cross-appealed 
on  this  issue.  Insofar  as  this  attack  on  the  ruling  supports 
their  judgment  below,  however,  they  may  urge  the  argument 
here.  United  States  v.  American  Ry.  Express  Co.,  265  U.S. 
425,  435  (1924)  ;  see  Dandridge  v.  Williams,  397  U.S.  471, 
475-76  n.6  (1970). 
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that  the  appeals  from  the  BIA  decisions  in  four  other 
cases  were  invalid  because  as  to  two,  Anton  Larsen  Bay 
and  Bells  Flats,  the  federal  agencies  had  no  standing  to 
take  the  appeals,  and  as  to  two  others,  Alexander  Creek 
and  Solomon,  the  State  of  Alaska  had  no  standing. 

The  Federal  Agencies 

The  District  Court  ruled  against  the  standing  of  the 
agencies  to  appeal  the  cases  of  Anton  Larsen  Bay  and 
Bells  Flats  because 

[e]ach  of  these  two  villages  had  made  extensive 
good-faith  commitments  not  to  take  land  from  a 
wildlife  refuge  or  national  forest.  Even  the  most 
theoretical  harm  was  removed  by  these  commit- 
ments .  .  . 

405  F.  Supp.  at  1369. 

The  issue  is  whether  the  Secretary  has  violated  his 
regulations  in  permitting  the  Fish  and  Wildlife  Service 
and  the  Forest  Service  to  appeal  administratively  the  de- 
cision on  the  eligibility  of  the  two  villages.  Under  the 
regulations,  "any  interested  party"  may  protest  the  BIA 
initial  decision,  43  C.F.R.  §  2651.2(a)  (3)  (1973),  and 
"any  party  aggrieved"  by  the  BIA  final  decision  may  ap- 
peal to  the  Board.  43  C.F.R.  §4.700  (1973).  The  vil- 
lages concede  that  these  agencies  were  "interested  par- 
ties" for  purposes  of  protest  but  argue  that  they  were 
not  "parties  aggrieved"  to  appeal.  Citing  Office  of  Com- 
munication of  the  United  Church  of  Christ  v.  FCC,  123 
U.S.  App.  D.C.  328,  334,  359  F.2d  994,  1000  (1966)  and 
National  Welfare  Rights  Organization  v.  Finch,  139  U.S. 
App.  D.C.  46,  53  n.27,  429  F.2d  725,  732  n.27  (1970)  for 
the  proposition  that  "the  concept  of  standing  at  the  ad- 
ministrative level  and  in  the  courts  is  essentially  inter- 
changeable," brief  at  15,  the  villages  argue  that  the 
agencies  are  not  "parties  aggrieved"  because  they  have 
not  demonstrated  the  kind  of  concrete  injury  necessary 
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for   standing   to   obtain   judicial    review.    Neither   case 
stands  for  so  broad  a  proposition. 

In  the  Church  of  Christ  case  the  court  assumed  that 
the  same  standards  apply  to  determining  standing  before 
an  agency  and  standing  to  obtain  judicial  review  and 
went  on  to  hold  that  the  FCC  must  permit  listeners  to 
participate  in  broadcast  relicensing  proceedings.  In  the 
National  Welfare  Rights  Organization  case  the  court 
reasoned  that  a  party  with  an  interest  sufficient  to  obtain 
judicial  review  of  agency  action  should  be  permitted  to 
participate  before  the  agency  to  ensure  it  meaningful 
judicial  review  on  all  the  issues.  But  it  does  not  follow 
from  either  case  that  a  party  must  be  excluded  from 
participation  before  the  agency  if  it  does  not  have  a 
sufficient  interest  to  meet  Article  III  requirements  for 
judicial  review.  Indeed,  as  we  pointed  out  in  the  Na- 
tional Welfare  Rights  Organization  case,  "standing  to 
sue  depend [s]  on  more  restrictive  criteria  than  standing 
to  appear  before  administrative  agencies.  .  ."  139  U.S. 
App.  D.C.  at  53  n.27,  429  F.2d  at  732  n.27;  see  Gardner 
v.  FCC,  174  U.S.  App.  D.C.  234,  238,  530  F.2d  1086, 
1090  (1976).  See  also  3  K.  Davis,  Administrative  Law 
Treatise  §22.08,  at  240  (1958).  To  determine  what  a 
party  must  show  to  qualify  as  aggrieved  under  the  regu- 
lations, we  look  to  the  scheme  intended  and  devised  by 
the  Congress  and  the  Secretary.  See  Office  of  Communi- 
cation of  the  United  Church  of  Christ  v.  FCC,  supra  at 
334-36,  359  F.2d  at  1000-02. 

Congress  sought  to  quiet  the  Native  land  claims  in 
Alaska  justly  and  expeditiously,  so  that  the  State's  de- 
velopment could  proceed.  At  the  same  time  Congress 
took  care  to  assure  that  grants  of  public  lands  would  be 
made  only  to  eligible  Native  groups  by  requiring  the  Sec- 
retary to  review  the  eligibility  of  each  village.  Over  two 
hundred  villages  were  involved.  Although  many  findings 
could  be  perfunctory  because  eligibility  was  clear,  the 
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eligibility  of  some  villages  was  in  dispute.  It  is  apparent 
that  the  Secretary  intended  the  area  director  of  the  BIA 
to  settle  the  easy,  undisputed  cases,  but  when  a  party 
was  adversely  affected  by  the  area  director's  determina- 
tion, the  Secretary  would  make  his  own  eligibility  deter- 
mination after  more  elaborate  factfinding  in  the  three- 
tiered  appeal  process.  A  necessary  corollary  to  this 
scheme  is  that  the  term  "party  aggrieved"  must  be  con- 
strued generously  to  achieve  the  congressional  objective 
that  determinations  be  careful  as  well  as  quick.  We  con- 
clude, therefore,  that  grafting  strict  judicial  standing 
requirements  onto  these  regulations  would  be  inconsist- 
ent with  the  Act  and  the  Secretary's  plan  to  implement  it. 

Both  the  ALJ  and  the  Board  determined  that  the 
Forest  Service  and  the  Fish  and  Wildlife  Service  were 
parties  aggrieved  within  the  meaning  of  43  C.F.R.  §  4.700 
(1973).  Because  he  approved  the  Board's  decisions  the 
Secretary  is  presumed  to  have  concurred.  This  interpre- 
tation of  the  regulation  is  entitled  to  great  deference. 
Udcdl  v.  Tollman,  380  U.S.  1,  16  (1965). 

The  District  Court  found  it  determinative  that  the  two 
villages  "had  made  extensive  good-faith  commitments  not 
to  take  land  from  a  wildlife  refuge  or  a  national  forest". 
405  F.  Supp.  at  1369.  However,  the  ALJ  and  the  Board 
had  held  that  this  did  not  vitiate  the  standing  of  the  agen- 
cies to  appeal.  We  agree.  These  villages  are  located  on 
Kodiak  and  Afognak  Islands,  large  parts  of  which  are 
included  in  Chugach  National  Forest  and  Kodiak  Na- 
tional Wildlife  Refuge.  Available  public  land  is  thus  lim- 
ited and  numerous  villages  appear  to  be  eligible  to  select 
from  it.  If  the  two  villages  make  all  their  selections  from 
the  limited  unrestricted  acreage,  other  villages  may  be 
compelled  to  choose  land  within  the  refuge  or  forest.  The 
adverse  effect  on  the  Forest  Service  or  the  Fish  and 
Wildlife  Service  would  be  plain.  Ample  testimony  in  the 
records  of  these  two  cases,  credited  by  the  ALJ,  supports 
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the  likelihood  of  this  occurring.  Bells  Flats  ALJ  Recom- 
mended Decision  at  9-10;  Anton  Larsen  Bay  ALJ  Recom- 
mended Decision  at  9-10.  At  best,  therefore,  the  com- 
mitments of  the  two  villages  not  to  select  forest  or  refuge 
land  attenuate  the  likelihood  of  harm  to  these  agencies, 
but  they  do  not  negate  it.  We  cannot  say  that  the 
rationale  of  the  ALJ,  or  of  the  Board  in  adopting  it, 
amounts  to  a  "plainly  erroneous"  interpretation  of  the 
term  "party  aggrieved"  as  it  is  used  in  the  regulations. 
Udall  v.  Tollman,  supra  at  17.  Thus  we  must  sustain 
that  interpretation  and  reverse  the  District  Court's  hold- 
ing that  the  appeals  from  the  BIA  decision  on  Anton 
Larsen  Bay  and  Bells  Flats  were  invalid. 

The  State  of  Alaska 

Alaska  was  the  only  party  to  appeal  the  decision  on  the 
eligibility  of  Solomon  and  Alexander  Creek.4  The  Dis- 
trict Court  held  that  Alaska  had  no  standing  to  do  so  be- 
cause "[t]he  State's  only  interest  was  the  speculative  pos- 
sibility that  at  some  later  time  for  some  undisclosed  rea- 
son it  might,  under  the  Alaska  Statehood  Act,  seek  to 
have  land  patented  to  it  that  would  be  claimed  by  these 
villages."  405  F.  Supp.  at  1369.  We  think  this  possibility 
is  enough  to  confer  standing  upon  Alaska  under  the 
regulations. 

The  Alaska  Statehood  Act,  72  Stat.  339  (1958),  gives 
Alaska  until  1984  to  select  more  than  103  million  acres 
from  federal  lands  in  the  state  not  already  reserved  for 
another  purpose.  Id.  §  6(a),  (b),  72  Stat.  340.  Putting 
aside  minor  exceptions  not  relevant  here,  ANCSA  re- 
serves 25  townships  immediately  surrounding  a  Native 


4  A  political  subdivision,  the  Borough  of  Matanuska-Susit- 
na also  challenged  the  eligibility  of  Alexander  Creek.  Be- 
cause it  appears  that  the  interests  of  the  State  and  its  sub- 
division are  substantially  identical,  we  will  deal  only  with 
the  State's  positions  here. 
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village  from  which  the  village  must  select  its  lands.  The 
regional  corporations  may  fill  their  land  entitlements  only 
with  land  surrounding  a  village,  and  the  land  patented 
to  the  villages  and  regional  corporations  cannot  be  selected 
by  the  State.  Thus  it  is  in  the  interest  of  the  regional 
corporations  to  establish  the  existence  of  eligible  villages 
on  valuable  mineral-bearing  lands,  and  it  is  in  the  inter- 
est of  the  State  to  prove  that  such  villages  are  ineligible. 

The  I)istrict  Court  was  persuaded  that  Congress  al- 
ready accounted  for  the  State's  interests  in  the  Act 
when  it 

excluded  from  the  definition  of  "public  lands"  that 
could  be  taken  by  the  villages  any  "land  selections  of 
the  State  of  Alaska  which  have  been  patented  or 
tentatively  approved  under  section  6(g)  of  the 
Alaska  Statehood  Act,  as  amended  (72  Stat.  341,  77 
Stat.  223),  or  identified  for  selection  by  the  State 
prior  to  January  17,  1969,"  43  U.S.C.  §  1602(e) 
(Supp.  Ill,  1973).  The  failure  of  the  State  to  bring 
itself  within  this  statutory  provision  underscores  the 
conjectural  and  attenuated  nature  of  its  interest 
here.  Alaska  had  ample  opportunity  to  select  land 
but  did  not  do  so,  and  one  does  not  have  standing 
merely  by  appearing  in  a  case  for  the  purpose  of 
keeping  one's  options  open  an  indefinite  period  in  the 
future. 

405  F.  Supp.  at  1369. 

The  provision  cited  by  the  District  Court  protects  lands 
in  which  Alaska  already  had  expressed  interest;  but  we 
do  not  infer  from  it  a  congressional  intention  to  negate 
any  interest  Alaska  might  have  elsewhere.  At  the  time 
of  statehood,  and  even  now,  the  value  of  much  of  the  land 
was  not  and  has  not  been  established.  We  think  Alaska 
has  been  reasonable  in  exercising  its  right  under  the 
Statehood  Act  to  wait  until   1984  to  complete  its  land 


222 


14 


selections.0  As  in  the  case  of  the  federal  agencies,  our 
inquiry  is  limited  to  determining  whether  the  Secretary 
has  violated  his  regulations  in  permitting  Alaska  to  take 
these  apeals  as  a  party  aggrieved. 

The  regulations  provide  that  the  BIA  decisions  are  to 
be  served  on  the  village  affected,  all  villages  within  the 
region,  all  regional  corporations  and  the  State  of  Alaska. 
43  C.F.R.  §  2651.2(a)  (2),  (4),  (8).  We  interpret  this 
requirement  as  evidence  that  the  Secretary  regarded  these 
parties  as  potentially  aggrieved  if  a  village  were  wrong- 
fully determined  to  be  eligible  or  ineligible.  We  agree 
with  the  District  Court  that  the  interest  of  Alaska  in 
these  two  cases  is  conjectural  at  best  but  we  emphasize 
we  are  not  dealing  with  Article  III  considerations  here; 
rather,  the  inquiry  is  whether  the  Secretary  has  violated 
his  own  regulations.  In  light  of  the  broad  reading  which 
the  Secretary  has  given  the  term  "party  aggrieved"  we 
cannot  say  that  permitting  Alaska  to  appeal  in  the  cases 
of  Solomon  and  Alexander  Creek  was  a  plainly  erroneous 
interpretation  of  the  regulations. 

We  hold  therefore  that  all  ten  of  the  administrative 
appeals  taken  in  these  cases  were  valid  and  we  turn  to 
the  question  whether  the  procedure  followed  comported 
with  principles  of  due  process. 


5  In  the  Statehood  Act,  Alaska  disclaimed  all  rights  to 
lands  held  by  Natives  or  by  the  United  States  in  trust  for 
Natives.  72  Stat.  339  (1958).  Through  ANCSA  Congress 
has  elected  to  extinguish  all  aboriginal  titles  and,  in  ex- 
change therefor,  to  patent  lands  to  regional  corporations  in 
which  all  Natives  participate  and  to  certain  villages  in 
which  some  Natives  live.  The  disclaimer  in  the  Statehood 
Act  clearly  bars  Alaska  from  challenging  ANCSA  itself. 
But  we  think  it  does  not  bar  Alaska  from  attempting  to 
show  that  a  given  village  does  not  meet  the  threshold  re- 
quirements of  ANCSA  any  more  than  it  bars  Alaska  from 
challenging  the  title  of  an  Englishman  who  merely  alleges 
that  he  is  a  Native  Alaskan. 
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The  Administrative  Appeal  Procedure 

The  District  Court  held  that  the  administrative  process 
used  here  was  improper  because  the 

Secretary,  who  reserved  final  decision  to  himself, 
was  prevented  from  making  a  rational  decision  on 
the  records  developed  because  the  decisions  of  both 
the  administrative  law  judges  and  the  Ad  Hoc  Board 
were  kept  in  camera  and  remained  undisclosed  to  the 
parties  until  the  Secretary  had  already  reached  his 
final  decision.  This  process  denied  the  villages  the 
opportunity  to  bring  to  the  Secretary's  attention  any 
exceptions  or  objections  they  might  have  had  to  the 
determinations  below.5 


5  Indeed,  it  appears  that  the  Secretary  did  not  even 
see  the  proposed  findings  of  fact  submitted  by  the  vil- 
lages to  the  administrative  law  judges. 

405  F.  Supp.  at  1370  [footnote  omitted]. 

The  Secretary  argues  that  the  administrative  decision- 
making was  institutional.  Relying  upon  the  Morgan 
cases*  the  Secretary  asserts  that  he  was  not  required  to 
circulate  to  the  parties  "recommended  decisions  prepared 
by  subordinates  for  approval  by  the  Secretary."  Under 
this  analysis  the  ALJ  and  the  Board  are  mere  assistants 
who  aided  the  Secretary  in  making  his  decision  by  tender- 
ing recommendations  in  the  nature  of  draft  decisions. 
The  institutional  process  used  here,  in  the  Secretary's 
view,  met  whatever  due  process  requirements  there  were 
by  affording  all  parties  an  opportunity  to  present  their 
cases  and  confront  their  opponents  before  the  ALJ.7  We 
do  not  agree. 


6  Morgan  v.  United  States,  298  U.S.  468  (1936)  ;  Morgan 
v.  United  States,  304  U.S.  1  (1938)  ;  United  States  v.  Mor- 
gan, 307  U.S.  183  (1939) ;  United  States  v.  Morgan,  313 
U.S.  409   (1941). 

7  Evidently  the  submissions  of  the  villages  which  were  re- 
ceived were  not  even  forwarded  to  the  Secretary  with  the 
record.  See  405  F.  Supp.  at  1370  n.5. 
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At  the  outset  we  affirm  the  District  Court's  holdings 
that  the  villages  have  a  sufficient  property  interest  to 
come  within  the  due  process  clause.  405  F.  Supp.  at 
1370.  Indeed  the  Secretary  concedes  as  much.  The  issue 
is  what  process  is  due  under  the  circumstances.  The 
Secretary  argues  that  the  opportunity  to  present  a  case 
and  to  confront  opponents  before  the  ALJ  was  enough. 
The  difficulty  with  this  position  is  that  it  overlooks  the 
mandate  of  Congress  in  ANCSA  which  declares  that  "the 
settlement  should  be  accomplished  .  .  .  with  maximum 
participation  by  Natives  in  decisions  affecting  their  rights 
and  property."  43  U.S.C.  §  1601(b).  We  are  unable  to 
reconcile  the  Secretary's  "institutional"  approach  with  so 
clear  an  expression  of  Congress'  will. 

The  only  conceivable  purpose  of  the  secret  review  pro- 
cedure was  to  expedite  the  resolution  of  the  claims.  This 
is  a  valid  purpose,  responsive  to  Congress'  instruction 
that  the  settlement  be  accomplished  rapidly;  nevertheless, 
affording  the  villages  an  opportunity  to  see  the  recom- 
mended decisions  and  to  brief  exceptions  to  them  would 
cause  only  a  slight  delay  in  the  proceedings.  At  the  same 
time  that  opportunity  would  greatly  enhance  the  partici- 
pation of  the  Natives  as  well  as  the  appearance  of  fair- 
ness so  critical  to  the  administrative  process. 

Determinations  of  village  eligibility  need  not  comply 
with  the  Administrative  Procedure  Act  (APA)  require- 
ments for  adjudications  because  ANCSA  does  not  require 
that  they  be  made  "on  the  record  after  an  opportunity  for 
an  agency  hearing."  5  U.S.C.  §  554(a);  see  43  U.S.C. 
§  1610(b)  (2),  (3).  Nonetheless,  we  are  guided  by  its 
requirements  in  a  case  such  as  this  which  entails  due 
process  rights  but  has  no  controlling  statutory  procedures. 
See  Wong  Yang  Sung  v.  McGrath,  339  U.S.  33,  50-51 
(1950)  ;  Riss  &  Co.  v.  United  States,  341  U.S.  907  (1951) , 
rev' a  per  curiam,  96  F.  Supp.  452  (W.D.  Mo.  1950)  (3 
judge  court).    Section  557(c)   of  the  APA  provides  that 
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parties  be  given  an  opportunity  to  submit  proposed  find- 
ings and  conclusions,  or  exceptions  to  decisions  before  a 
recommended,  initial,  or  tentative  decision  of  an  agency 
is  reviewed  within  the  agency.  In  these  cases  there  were 
two  intermediate  decisions  in  the  administrative  review 
process,  the  ALJ's  initial  decisions  and  the  Board's  recom- 
mended decisions.  The  villages  had  an  opportunity  to  sub- 
mit, and  did  submit,  proposed  findings  and  conclusions  to 
the  ALJs  before  the  initial  decisions  were  made.  The 
villages  were  not,  however,  permitted  to  see  the  ALJs' 
decisions  nor  were  they  permitted  to  submit  exceptions 
before  the  Board  made  its  recommended  decisions.  We 
believe  that  ANCSA's  requirement  of  maximum  partici- 
pation by  the  Natives  required  the  Secretary  to  extend 
the  full  measure  of  procedural  rights  suggested  by  sec- 
tion 557(c).  Considering  the  great  importance  to  the 
Natives  of  these  potential  property  rights  (the  quid  pro 
quo  for  the  extinguishment  of  their  aboriginal  titles) ,  the 
congressional  requirement  of  maximum  participation  by 
the  Natives,  and  the  minimal  cost  to  administrative  ex- 
pediency, see  Mathews  v.  Eldredge,  424  U.S.  319,  335 
( 1976 ) ,  we  hold  that  on  remand  the  Secretary  must  per- 
mit the  parties  to  take  exceptions  to  the  ALJs'  decisions  8 
and  to  submit  briefs  thereon  to  the  Board. 

The  Supreme  Court's  recent  decision  in  Vermont  Yan- 
kee Nuclear  Power  Corp.  v.  NRDC,  U.S.  ,  46 

U.S.L.W.  4301  (Apr.  3,  1978)  does  not  require  a  different 
result.  In  that  case,  the  Court  held  that  a  reviewing  court 
may  not  dictate  to  an  agency  the  methods  and  procedures 
to  be  followed  to  develop  an  adequate  record  for  judicial 
review. 

Absent  constitutional  constraints  or  extremely  com- 
pelling circumstances   "the  administrative    agencies 


8  The  ALJ  recommended  decisions  themselves  are  not  at- 
tacked here  and  are  accordingly  not  disturbed. 
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'should  be  free  to  fashion  their  own  rules  of  proce- 
dure and  to  pursue  methods  of  inquiry  capable  of 
permitting  them  to  discharge  their  multitudinous  du- 
ties/ "  Federal  Communications  Comm'n  v.  Schrei- 
ber,  381  U.S.  279,  290  (1965),  quoting  from  Federal 
Communications  Comm'n  v.  Pottsville  Broadcasting 
Co.,  309  U.S.  134,  143  (1940). 

46  U.S.L.W.  at  4307.  Our  holding  today  does  not  trench 
upon  this  principle.  We  hold  only  that  the  Secretary's 
secret  review  process  is  inconsistent  with  both  constitu- 
tional constraints  and  the  mandate  of  ANCSA  that  Na- 
tives participate  as  fully  as  possible  in  the  decisionmaking. 

The  Remedy 

The  District  Court  ordered  the  decisions  of  the  BIA 
area  director  reinstated  because  hearings  conducted  by 
Congressman  Dingell  "constituted  an  impermissible  con- 
gressional interference  with  the  administrative  process", 
405  F.  Supp.  at  1372,  which  destroyed  the  appearance  of 
administrative  impartiality  and  caused  actual  prejudice 
to  the  villages,  denying  them  fundamental  fairness  re- 
quired by  the  Fifth  Amendment.  See  Pillsbury  Co.  v. 
FTC,  354  F.2d  952  (5th  Cir.  1966).  The  court  believed 
that  the  effects  of  the  interference  lingered  making  the 
usual  remedy,  remand  to  the  Secretary  for  a  redetermina- 
tion, impossible.   We  disagree. 

The  hearings  in  question  were  called  by  Congressman 
Dingell  in  June  of  1974  at  the  time  the  Board  and  the 
Secretary  were  considering  most  of  these  cases.  Alaska 
Native  Claims,  Hearings  Before  the  Subcomm.  on  Fish- 
eries and  Wildlife  Conservation  and  the  Environment  of 
the  Comm.  on  Merchant  Marine  and  Fisheries,  93d  Cong., 
2d  Sess.  (1975).  During  the  hearings  Congressman 
Dingell  made  no  secret  of  his  displeasure  with  some  of 
the  initial  BIA  eligibility  determinations.  Nevertheless, 
we  think  the  Pillsbury  decision  is  not  controlling  here  be- 
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cause  none  of  the  persons  called  before  the  subcommittee 
was  a  decisionmaker  in  these  cases.  One  possible  excep- 
tion was  Mr.  Ken  Brown,  a  close  advisor  to  the  Secretary 
who  briefed  him  on  the  cases  at  the  time  he  decided  to 
approve  the  Board's  recommended  decisions.  However, 
even  if  we  assume  that  the  Pillsbury  doctrine  would 
reach  advisors  to  the  decisionmaker,  Mr.  Brown  was  not 
asked  to  prejudge  any  of  the  claims  by  characterizing 
their  validity.  See  Pillsbury  Co.  v.  FTC,  supra  at  964. 
The  worst  cast  that  can  be  put  upon  the  hearings  is  that 
Brown  was  present  when  the  subcommittee  expressed  its 
belief  that  certain  villages  had  made  fraudulent  claims 
and  that  the  BIA  decisions  were  in  error.  This  is  not 
enough. 

A  more  serious  matter  is  a  letter  that  Congressman 
Dingell  sent  to  the  Secretary  two  days  before  he  deter- 
mined that  eight  of  these  villages  were  ineligible.  The 
letter  requested  the  Secretary  to  postpone  his  decisions 
on  the  cases  pending  a  review  and  opinion  by  the  Comp- 
troller General,  because  it  "appears  from  the  testimony 
[at  the  hearings]  that  village  eligibility  and  Native  en- 
rollment requirements  of  ANCSA  have  been  misinter- 
preted in  the  regulations  and  that  certain  villages  should 
not  have  been  certified  as  eligible  for  land  selections 
under  ANCSA."  The  letter  did  not  specify  any  particular 
villages,  but  we  think  it  compromised  the  appearance  of 
the  Secretary's  impartiality.9  D.C.  Federation  of  Civic 
Ass'ns  v.  Volpe,  148  U.S.  App.  D.C.  207,  222,  459  F.2d 
1231,  1246,  cert,  denied,  405  U.S.  1030  (1972)  ;  see  Pills- 
bury Co.  v.  FTC,  supra  at  964.  Nevertheless,  a  remand  to 
the  Secretary,  rather  than  a  reinstatement  of  the  BIA 
decisions,  is  the  proper  remedy  in  this  case.  Assuming 
the  worst — that  the  letter  contributed  to  the  Secretary's 
decision  in  these  cases — we  cannot  say  that  3V2  years 


9  We  of  course  intimate  no  view  as  to  the  validity  of  the 
Congressman's  criticism. 
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later,  a  new  Secretary  in  a  new  administration  is  thereby 
rendered  incapable  of  giving  these  cases  a  fair  and  dis- 
passionate treatment. 

Residence  Determination 

One  final  matter  remains  to  be  considered.  The  villages 
challenge  the  District  Court's  conclusion  that  because  the 
residence  of  Natives  is  not  established  conclusively  by  the 
roll  prepared  by  the  Secretary  pursuant  to  43  U.S.C. 
§  1604  residence  was  open  to  redetermination  in  the  vil- 
lage eligibility  proceedings.  The  Secretary  argues  that 
this  challenge  is  barred  because  no  cross-appeal  was  filed. 
We  reject  this  argument,  see  note  3  supra,  but  affirm  the 
District  Court's  interpretation  of  the  statute  for  the  rea- 
sons stated  in  its  opinion.10  405  F.  Supp.  1373-74. 

Conclusion 

We  hold  the  administrative  appeals  by  the  Fish  and 
Wildlife  Service,  the  Forest  Service,  and  the  State  of 
Alaska  were  valid.  The  appeal  process  itself,  however, 
should  have  permitted  the  parties  to  take  exceptions  to 
the  ALJs'  recommended  decisions  and  to  submit  briefs 
to  the  Board  for  its  consideration.  Therefore,  these  cases 
must  be  remanded  to  the  District  Court  for  remand  to 
the  Secretary  for  redetermination  of  the  appeals.  The 
judgment  of  the  District  Court  is 

Affirmed  in  part,  reversed  in  part. 


10  The  District  Court  also  ruled  that  the  Secretary  had  not 
violated  his  trust  responsibilities  to  the  Alaska  Natives  and 
that  the  statutory  criteria  in  the  Act  for  "listed"  villages 
are  exclusive.  405  F.  Supp.  at  1373-74.  No  appeal  has  been 
taken  on  either  issue  and  we  leave  the  District  Court  ruling 
undisturbed. 
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Bazelon,  Circuit  Judge,  concurring:  I  join  Judge 
Robb's  fine  opinion  for  the  court,  but  wish  to  highlight 
my  reasons  for  concluding  that  appellants  had  standing 
to  seek  administrative  review  of  the  village  eligibility 
decisions. 

The  decisions  of  this  court  and  others  on  administra- 
tive standing  have  created  not  a  little  uncertainty.1  It  is 
unclear  whether  the  limitations  appertinent  to  judicial 
standing  apply  in  the  administrative  context.  And  if 
such  limitations  do  not  apply,  it  is  unclear  what  stand- 
ards should  govern.  For  the  reasons  set  forth  below,  I 
find  no  basis  for  importing  judicial  standing  doctrines 
into  the  administrative  area.  In  my  view,  administrative 
standing  should  be  determined  in  light  of  the  functions 
of  an  administrative  agency,  and  whether  a  would-be 
participant  would  contribute  to  fulfilling  those  functions. 

I. 

An  examination  of  the  theoretical  foundations  of  ju- 
dicial standing  reveals  no  reason  to  equate  judicial  and 
administrative  standing.  The  Supreme  Court  has  identi- 
fied two  general  types  of  judicial  standing  limitations — 
constitutional  limitations  derived  from  the  "case  or  con- 
troversy" requirement  of  Article  III,  and  prudential 
limitations  formulated  by  the  Court  in  its  supervisory 
capacity  over  the  federal  judiciary.  See  generally,  Simon 
v.  Eastern  Kentucky  Welfare  Rights  Org.,  426  U.S.  26, 
37-46  (1976);  Warth  v.  Seldin,  422  U.S.  490,  498-502 
(1975).  Neither  type  of  limitation  is  applicable  in  the 
administrative  context. 

The  "case  or  controversy"  requirement  of  Article  III 
restricts  federal  courts  to  adjudication  of  disputes  in 
which  a  plaintiff  has  a  "personal  stake"  in  the  outcome. 


See  text  and  notes  at  nn.5-7  infra. 
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Baker  v.  Carr,  369  U.S.  186,  204  (1962).  This  means, 
first  and  most  fundamentally,  that  a  plaintiff  must  allege 
"some  threatened  or  actual  injury  resulting  from  the 
putatively  illegal  action.  .  .  ."  Linda  R.S.  v.  Richard  D., 
410  U.S.  614,  617  (1973).  In  addition,  the  Supreme 
Court  has  ruled  that  a  plaintiff  must  assert  an  injury 
that  is  likely  to  be  "redressed  by  a  favorable  decision," 
Eastern  Kentucky,  supra  at  38,  and  an  injury  that  can 
fairly  "be  traced  to  the  challenged  action  of  the  defend- 
ant, and  not  injury  that  results  from  the  independent 
action  of  some  third  party  not  before  the  court."   Id. 

Administrative  agencies,  like  federal  courts,  frequently 
exercise  adjudicatory  or  "quasi-judicial"  functions.  But 
administrative  tribunals  have  few  if  any  of  the  indicia 
of  the  "inferior  courts"  Congress  is  authorized  to  estab- 
lish pursuant  to  Article  III.2  Even  independent  regula- 
tory agencies  do  not  share  the  two  attributes  of  federal 
courts  explicitly  mentioned  by  the  Constitution — secure 
compensation  and  life  tenure.  Hence,  administrative 
agencies  are  not  bound  by  the  "case  or  controversy" 
limitation  of  Article  III.3  Congress,  in  its  discretion,  can 
require  that  any  person  be  admitted  to  administrative 


2  See  Glidden  Co.  v.  Zdanok,  370  U.S.  530,  552  (1962)  (opin- 
ion of  Harlan,  J.,  joined  by  Brennan  and  Stewart,  JJ.) 
("[W]hether  a  tribunal  is  to  be  recognized  as  one  created 
under  Article  III  depends  basically  upon  whether  its  establish- 
ing legislation  complies  with  the  limitations  of  that  article; 
whether,  in  other  words,  its  business  is  the  federal  business 
there  specified  and  its  judges  and  judgments  are  allowed  the 
independence  there  expressly  or  impliedly  made  requisite."); 
Gardner  v.  FCC,  530  F.2d  1086,  1090  n.18  (D.C.  Cir.  1976) 
("[Adjudicative  agencies  are  really  a  type  of  'legislative 
court,  which  operates  free  from  the  restrictions  of  Article 
III."). 

3Cf.  Palmore  v.  United  States,  411  U.S.  389  (1973)  (Arti- 
cle I  tribunal  need  not  comply  with  the  tenure  and  salary  pro- 
visions of  Article  III.) 
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proceedings,  whether  or  not  that  person  has  alleged  "in- 
jury in  fact"  or  has  satisfied  the  other  constitutional 
standing  requirements  recognized  by  the  Supreme  Court. 

Prudential  rules  of  judicial  standing,  like  Article  III 
limitations,  are  "founded  in  concern  about  the  proper — 
and  properly  limited — role  of  courts  in  a  democratic 
society."  Warth,  supra  at  498.  The  major  prudential 
limitations  recognized  by  the  Supreme  Court  are  the 
requirement  that  the  plaintiff  assert  an  interest  "  'argu- 
ably within  the  zone  of  interests  to  be  protected  or 
regulated'  by  the  statutory  framework  within  which  his 
claim  arises,"  Eastern  Kentucky,  supra  at  39  n.19;  that 
the  plaintiff  assert  more  than  "a  'generalized  grievance' 
shared  in  substantially  equal  measure  by  all  or  a  large 
class  of  citizens,"  Warth,  supra  at  499;  and  that  the 
plaintiff  assert  his  own  rights  and  interests,  rather  than 
those  of  third  parties.    Id. 

The  function  of  prudential  standing  rules,  the  Court 
has  stressed,  is  to  "limit  the  role  of  courts  in  resolving 
public  disputes."  Warth,  supra  at  498;  id.  at  500.  Pru- 
dential limitations  serve  to  define  "the  proper  judicial 
role  relative  to  the  other  major  governmental  institutions 
in  the  society."  Tax  Analysts  and  Advocates  v.  Blumen- 
thal,  566  F.2d  130,  139  (D.C.Cir  1977).  In  short,  pru- 
dential limitations  reflect  a  concern  about  the  limited 
authority  and  competence  of  the  judiciary  in  setting 
general  policy. 

As  such,  prudential  limitations  are  no  more  applicable 
to  administrative  agencies  than  Article  III  limitations. 
The  authority  of  federal  courts  to  set  general  policy  is 
restricted  by  Article  III,  which  empowers  courts  to  hear 
only  "cases"  and  "controversies."  Administrative  agen- 
cies, on  the  other  hand,  derive  their  powers  from  Con- 
gress, and  thus  indirectly  from  Article  I.    Although  this 
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delegation  of  power  is  subject  to  limitations,4  an  agency 
has  unquestioned  authority  to  set  general  policies  affect- 
ing large  numbers  of  people  when  it  acts  within  the 
scope  of  its  statutory  mandate. 

The  competence  of  federal  courts  to  formulate  general 
policy  is  also  severely  limited  by  the  method  in  which 
they  reach  decisions.  Courts  are  confined  to  the  resolution 
of  particular  disputes  in  an  adversary  setting.  Admin- 
istrative agencies,  however,  have  unique  resources  for 
establishing  broad,  prospective  policies.  Unlike  courts, 
administrative  agencies  can  devote  uninterrupted  atten- 
tion to  relatively  narrow  problem  areas,  and  can  call 
upon  technical  staff  assistance  in  formulating  solutions. 
Unlike  courts,  they  are  not  limited  to  the  adjudicatory 
format,  but  have  the  flexibility  to  proceed  by  adjudica- 
tion, legislative  hearings,  rulemaking,  investigation  or 
in  other  ways.  And  unlike  courts,  agencies  do  not  have  to 
wait  for  a  plaintiff  to  file  suit;  they  have  the  power  to 
institute  an  investigation  or  an  action  on  their  own 
initiative. 

The  decisions  of  this  circuit,  as  appellants  acknowledge, 
are  "not  uniform"  on  the  subject  of  whether  judicial 
standing  principles  should  be  applied  in  administrative 
proceedings.  App.  Br.  at  14  n.4.  Admittedly,  a  number 
of  decisions,  including  one  by  the  author  of  this  opinion, 
have  applied  judicial  standing  concepts  in  determining 
whether  a  party  should  have  standing  before  an  agency.6 


4  National  Cable  Television  Ass'n  v.  United  States,  415  U.S. 
336,342  (1974). 

5  Martin-Trigona  v.  Federal  Reserve  Bd.,  509  F.2d  363,  366 
(D.C.  Cir.  1975)  (Bazelon,  C.J.);  see  also  American  Civil 
Liberties  Union  v.  FCC,  523  F.2d  1344,  1347  (9th  Cir.  1975) ; 
National  Welfare  Rights  Org.  v.  Finch,  429  F.2d  725,  732-33 
(D.C.Cir.  1970) ;  Office  of  Communication  of  United  Church 
of  Christ  v.  FCC,  359  F.2d  994,  1000  n.8  (D.C.Cir.  1966)  and 
cases  cited.   For  cases  recognizing  a  distinction  between  judi- 
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At  the  same  time,  however,  nearly  all  courts  that  have 
considered  the  question  have  recognized  at  least  a  theo- 
retical distinction  between  judicial  and  administrative 
standing.*  Moreover,  most  decisions  that  apply  judicial 
standing  concepts  stand  only  for  the  proposition  that  if 
a  party  would  have  standing  to  seek  judicial  review  of 
administrative  action,  he  should  be  allowed  to  appear 
before  the  agency,  if  only  to  assure  the  proper  develop- 
ment of  the  record.  See,  e.g.,  National  Welfare  Rights 
Organization  v.  Finch,  429  F.2d  725,  736-37    (D.C.Cir. 


cial  and  administrative  standing  see,  e.g.,  Pittsburgh  &  W.Vir. 
Ry.  Co.  v.  United  States,  281  U.S.  378  (1930);  Alexander 
Sprunt  &  Son,  Inc.  v.  United  States,  281  U.S.  249  (1930); 
Gardner  v.  FCC,  530  F.2d  1086,  1090  (D.C.Cir.  1976) ;  Cheme- 
huevi  Tribe  of  Indians  v.  FPC,  489  F.2d  1207, 1212  n.12  (D.C. 
i  Cir.  1973);  United  States  v.  Board  of  Sch.  Com'rs.  of  In- 
dianapolis, Ind.,  466  F.2d  573,  577  (7th  Cir.  1972) ;  National 
Motor  Freight  Traffic  Ass'n  v.  United  States,  205  F.Supp. 
529,  593-94  (D.D.C.),  aff'd,  371  U.S.  223  (1962),  reh.  denied 
and  opinion  clarified,  372  U.S.  246  (1963).  Commentators 
have  generally  recognized  that  there  are  practical  and  theo- 
retical differences  between  administrative  and  judicial  stand- 
ing. See  3  K.  Davis,  Administrative  Law  Treatise  239-43 
(1958) ;  L.  Jaffe,  Judicial  Control  of  Administrative  Ac- 
tion, 524  (1965);  Shapiro,  Some  Thoughts  on  Intervention 
Before  Courts,  Agencies  and  Arbitrators,  81  Harv.  L.  Rev.  721, 
726,767  (1968). 

6  As  we  stated  in  Gardner  v.  FCC,  530  F.2d  1086,  1090 
(D.C.  Cir.  1976)  : 

Within  their  legislative  mandates,  agencies  are  free  to 
hear  actions  brought  by  parties  who  might  be  without 
party  standing  if  the  same  issues  happened  to  be  before  a 
federal  court.  The  agencies'  responsibility  for  implemen- 
tation of  statutory  purposes  justifies  a  wider  discretion, 
in  determining  what  actions  to  entertain,  than  is  allowed 
to  the  courts  by  either  the  constitution  of  the  common  law. 

See  also  Martin-Trigona  v.  Federal  Reserve  Bd.,  509  F.2d  363, 
366  n.  10  (D.C.  Cir.  1975) ;  National  Welfare  Rights  Org.  v. 
Finch,  429  F.2d  725,  732  (D.C.  Cir.  1970) . 
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1970  ).7  As  such,  these  cases  do  not  establish  that  ad- 
ministrative standing  would  necessarily  be  improper  if 
a  party  would  not  have  standing  to  obtain  judicial  review. 

The  fact  that  judicial  and  administrative  standing  are 
conceptually  distinct  does  not,  of  course,  mean  that  Con- 
gress could  not  require  an  administrative  agency  to  apply 
judicial  standing  concepts  in  determining  administrative 
standing.  Nor  does  it  mean  that  courts  and  agencies 
should  never  refer  to  judicial  standing  decisions,  where 
helpful,  by  way  of  analogy.  But  absent  a  specific  justi- 
fication for  invoking  judicial  standing  decisions,  I  see  no 
basis  for  interjecting  the  complex  and  restrictive  law  of 
judicial  standing  into  the  administrative  process. 

II. 

What  should  be  the  standards  for  determining  stand- 
ing to  appear  before  an  agency?  Generalizations  are 
hazardous,  for  administrative  standing  questions  arise 
in  contexts  as  diverse  as  the  methods  and  objectives  of 
the  agencies  themselves.  Nevertheless,  the  present  case 
suggests  some  principles  that  may  be  broadly  applicable. 

The  starting  point  in  determining  administrative 
standing  should  be  the   language   of  the  statutes   and 


7  See  also  American  Communications  Association  v.  United 
States,  298  F.2d  648,  650-51  (2d  Cir.  1962).  Martin-Trigona 
v.  Federal  Reserve  Bd.,  509  F.2d  363  (D.C.Cir.  1975)  is  excep- 
tional, in  that  we  there  sustained  a  denial  of  a  petitioner's  re- 
quest for  a  hearing,  relying  in  part  on  judicial  standing  con- 
cepts. The  decision  was  a  limited  one,  however,  and  we  made 
it  clear  that  "the  different  policies  applicable  to  standing  be- 
fore this  court  and  before  an  administrative  agency  might  in  a 
different  context  require  different  concepts  of  standing."  Id. 
at  366  n.10.  The  denial  of  administrative  standing  would  have 
been  proper  in  any  event  under  a  functional  analysis,  see  Part 
II  infra,  since  the  petitioner  refused  to  state  the  nature  of  his 
interest.  Id.  at  367. 


235 


regulations  that  provide  for  an  administrative  hearing, 
appeal  or  intervention.  To  be  sure,  these  sources  fre- 
quently provide  no  criteria  for  determining  standing,  or 
speak  in  vague  terms  of  persons  "aggrieved,"  "affected," 
or  having  an  "interest" — in  which  case  they  are  of  little 
assistance.  On  occasion,  however,  the  applicable  statutes 
and  regulations  do  supply  specific  criteria  for  determin- 
ing standing,  in  which  case  they  should  of  course  be  con- 
trolling. 

An  example  of  a  regulation  supplying  relatively  pre- 
cise standards  is  43  C.F.R.  §4.902  (1976),  part  of  the 
new  regulations  on  ANCSA  hearing  procedures  promul- 
gated after  the  hearings  in  the  instant  cases  were  com- 
pleted.8   This  section  provides: 

Any  party  who  claims  a  property  interest  in  land 
affected  by  a  determination  from  which  an  appeal  to 
the  Alaska  Native  Claims  Appeal  Board  is  allowed, 
or  an  agency  of  the  Federal  Government,  may  ap- 
peal as  provided  in  this  subpart.  However,  a  re- 
gional corporation  shall  have  the  right  of  appeal  in 
any  case  involving  land  selections. 

This  regulation  quite  clearly  establishes  three  classes  of 
persons  who  have  standing:  those  asserting  a  property 
interest  in  land,  federal  agencies,  and  regional  corpora- 
tions in  land  selection  cases.  It  thus  provides  fairly  ob- 
jective criteria  that  can  be  applied  without  recourse  to 
a  more  refined  analysis.9 


8  See  40  Fed.  Reg.  33172  et  seq.  (1975) ,  codified  as  43  C.F.R. 
§  4.900  et  seq.  (1976). 

9  Generally,  an  appeals  court  must  apply  the  law — including 
regulations — in  effect  at  the  time  it  renders  its  decision,  "un- 
less doing  so  would  result  in  manifest  injustice  or  there  is 
statutory  direction  or  legislative  history  to  the  contrary." 
Bradley  v.  School  Bd.  of  the  City  of  Richmond,  416  U.S.  696, 
711  (1974) ;  Thorpe  v.  Housing  Authority  of  the  City  of  Dur- 
ham, 393  U.S.  268,  281-82  (1969).   Since  the  court  concludes 
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More  often,  however,  the  statutes  and  regulations  do 
not  provide  specific  guidelines  for  determining  admin- 
istrative standing.  The  regulation  actually  applied  in 
these  cases,  for  example,  refers  only  to  "[a]ny  party 
aggrieved.  .  .  ."  43  C.F.R.  §  4.700  (1976).™  Such  a  gen- 
eral and  indefinite  provision  suggests  no  concrete  stand- 
ards for  determining  who  should  have  standing  to  appeal. 
In  these  circumstances,  I  believe  a  functional  analysis  of 
administrative  standing  is  appropriate.  Such  an  analysis 
would  examine  the  nature  of  the  asserted  interest,  the 
relationship  of  this  interest  to  the  functions  of  the 
agency,  and  whether  an  award  of  standing  would  con- 
tribute to  the  attainment  of  these  functions. 

There  is  nothing  revolutionary  about  such  an  approach 
to  administrative  standing.  Several  commentators  have 
suggested  adoption  of  a  functional  standard.11   Moreover, 


that  the  federal  agencies  and  the  State  of  Alaksa  had  admin- 
istrative standing  under  43  C.F.R.  §  4.700,  maj.  op.  at  10,  13, 
it  is  unnecessary  to  consider  whether  43  C.F.R.  §  4.902  should 
be  applied  retrospectively  to  this  case.  See  Nixon  v.  Sampson, 
Nos.  75-2194  &  2195  (D.C.Cir.,  March  22,  1978). 

10  §  4.700  Who  may  appeal. 

Any  party  aggrieved  by  an  adjudicatory  action  or  deci- 
sion of  a  Department  official  relating  to  rights  or  privi- 
leges based  upon  law  in  any  case  or  proceeding  in  which 
Departmental  regulations  allow  a  right  of  appeal  to  the 
head  of  the  Department  from  such  action  or  decision, 
should  direct  his  appeal  to  the  Director,  Office  of  Hearings 
and  Appeals,  if  the  case  is  not  one  which  lies  within  the 
appellate  review  jurisdiction  of  an  established  Appeals 
Board  and  is  not  excepted  from  the  review  authority  dele- 
gated to  the  Director.  No  appeal  will  lie  when  the  action 
of  the  Departmental  official  was  based  solely  upon  admin- 
istrative or  discretionary  authority  of  such  official. 

43  C.F.R.  §  4.700  (1976). 

11  See  Crampton,  The  Why,  Where  and  How  of  Broadened 
Public  Participation  in  the  Administrative  Process,  60  Geo. 
L.J.  525  (1972) ;  Gellhorn,  Public  Participation  in  Administra- 
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the  elements  of  a  functional  approach  can  be  discerned 
in  our  prior  decisions — most  prominently,  in  fact,  in  the 
very  cases  cited  by  appellees  for  the  proposition  that 
judicial  standing  limitations  should  govern. 

The  seminal  decision  on  administrative  standing  point- 
ing toward  a  functional  approach  is  Office  of  Com/muni- 
cation  of  United  Church  of  Christ  v.  FCC,  359  F.2d  994 
(D.C.Cir.  1966).  We  held  there  that  standing  to  inter- 
vene in  a  Federal  Communications  Commission  license 
renewal  proceeding  is  not  limited  to  those  alleging  eco- 
nomic injury  or  electrical  interference,  but  extends  also 
to  responsible  representatives  of  the  listening  public.  We 
ruled  that  "the  concept  of  standing  is  a  practical  and 
functional  one  designed  to  insure  that  only  those  with  a 
genuine  and  legitimate  interest  can  participate  in  a 
proceeding."  Id.  at  1002.  Given  this  standard,  we  could 
"see  no  reason  to  exclude  those  with  such  an  obvious  and 
acute  concern  as  the  listening  audience."  Id.  Moreover, 
we  found  that  the  Commission  had  insufficient  resources 
to  fulfill  its  obligation  to  assure  balanced  broadcast  pro- 
gramming. Representatives  of  the  listening  public,  act- 
ing as  "private  attorneys  general"  enforcing  the  Com- 
mission's Fairness  Doctrine,  would  therefore  provide  val- 
uable assistance.  Id.  at  1003-04.  We  specifically  re- 
jected the  Commission's  argument  that  a  broad  rule  of 
standing  would  overwhelm  the  Commission  with  "hosts" 
of  protestors,  and  found  that  the  Commission  had  au- 
thority to  adopt  rules  to  screen  out  spurious  petitions 
and  "limit  public  intervention  to  spokesmen  who  can 
be  helpful."   Id.  at  1005. 


tive  Proceedings,  81  Yale  L.  J.  359  (1972) ;  Jacks,  The  Public 
and  Peaceful  Atom:  Participation  in  AEC  Regulatory  Proceed- 
ings, 52  Tex  L.  Rev.  466  (1974);  Shapiro,  supra  note  5;  cf. 
Scott,  Standing  in  the  Supreme  Court — A  Functional  Analysis, 
86  Harv.  L.  Rev.  645  (1973) . 
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In  National  Welfare  Rights  Organization  v.  Finch,  429 
F.2d  725  (D.C.Cir.  1970),  we  expanded  the  rationale  of 
United  Church  of  Christ,  making  the  functional  ele- 
ments of  the  analysis  even  more  explicit.  We  held  that 
organizations  of  welfare  recipients  were  entitled  to  take 
part  in  hearings  conducted  by  the  Department  of  Health, 
Education  and  Welfare  to  determine  if  state  welfare 
programs  were  in  conformance  with  federal  standards. 
A  functional-type  analysis  of  the  organizations'  standing 
served  as  an  alternative  ground  for  the  decision: 

As  intervenors  in  conformity  hearings  appellants  may 
serve  the  public  interest  in  the  maintenance  of  an 
efficient  state-federal  cooperative  welfare  system.  Ap- 
pellants' role  would  be  analogous  to  that  of  persons 
accorded  standing,  not  for  the  protection  of  their 
own  private  interests,  but  because  they  are  especially 
well  suited  to  represent  an  element  of  the  public  in- 
terest. Thus  they  serve  as  "private  attorneys  gen- 
eral." 

Id.  at  738.  As  in  United  Church  of  Christ,  supra,  we 
noted  that  the  "threat  of  hundreds  of  intervenors"  was 
more  apparent  than  real.  The  appropriate  way  to  limit 
the  possibility  of  abuse  was  "by  controlling  the  proceed- 
ing so  that  all  participants  are  required  to  adhere  to  the 
issues  and  to  refrain  from  introducing  cumulative  or 
irrelevant  evidence,"  not  by  "excluding  parties  who  have 
a  right  to  participate."  Id.,  quoting  Virginia  Petroleum 
Jobbers  Ass'n  v.  FPC,  265  F.2d  364  n.l  (D.C.Cir. 
1959  ).12 

These  authorities  suggest  a  functional  analysis  com- 
posed of  the  following  factors: 

(1)   The  nature  of  the  interest  asserted  by  the  poten- 
tial participant. 


12  See  also  Marine  Space  Enclosures,  Inc.  v.  F.M.C.,  420  F.2d 
577,  590-92  (D.C.Cir.  1969) . 
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(2)  The  relevance  of  this  interest  to  the  goals  and 
purposes  of  the  agency. 

(3)  The  qualifications  of  the  potential  participant  to 
represent  this  interest. 

(4)  Whether  other  persons  could  be  expected  to  rep- 
resent adequately  this  interest. 

(5)  Whether  special  considerations  indicate  that  an 
award  of  standing  would  not  be  in  the  public 
interest. 

Such  a  standard  would  have  to  be  flexible,  of  course,  and 
the  appropriate  variables  might  well  vary  from  one 
context  to  another.13  The  important  point  is  that  ad- 
ministrative standing  should  be  tailored  to  the  functions 
of  the  agency,  not  to  arcane  doctrine  from  another  area 
of  the  law. 

Under  such  an  approach,  there  can  be  little  doubt  that 
the  Secretary  acted  properly  in  finding  that  the  United 
States  Fish  and  Wildlife  Service,  the  National  Forest 
Service,  and  the  State  of  Alaska  had  standing  to  appeal 
the  eligibility  determinations  of  the  BIA  area  director. 
In  fact,  although  the  standing  discussion  of  the  Alaska 
Native  Claims  Appeals  Board,  acting  for  the  Secretary, 


13  One  important  distinction  might  be  between  a  would-be 
participant  seeking  to  institute  a  new  administrative  hearing 
or  appeal,  and  one  merely  seeking  to  intervene  in  an  on-going 
proceeding.  An  award  of  standing  in  the  former  circumstances 
is  clearly  more  burdensome  than  in  the  latter.  See  3  K.  Davis, 
Administrative  Law  Treatise  241  (1958).  Since  interven- 
tion generally  has  no  effect  on  what  decisions  are  reached,  or 
when  they  are  rendered,  if  might  be  appropriate  in  considering 
requests  for  intervention  merely  to  focus  on  (1)  whether  the 
potential  intervenor  represents  a  point  of  view  that  would 
assist  in  illuminating  the  issues;  (2)  whether  he  is  qualified 
to  represent  this  point  of  view;  (3)  whether  other  parties  to 
the  proceeding  could  be  expected  to  represent  this  perspective; 
and  (4)  whether  there  are  special  considerations  that  indicate 
intervention  would  not  be  in  the  public  interest. 
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relied  in  part  on  a  consideration  of  judicial  standing 
concepts,  it  also  included  an  elementary  functional 
analysis. 

The  federal  agencies  and  the  State  of  Alaska  main- 
tained that  if  certain  villages  were  eligible  to  take  public 
lands,  their  own  flexibility  in  selecting  such  lands  would 
be  impaired.  The  Board  found  that  this  interest  estab- 
lished "a  nexus  with  the  village  sufficient  to  assure  the 
presentation  of  factual  evidence  relevant  to  the  village's 
eligibility."  State  of  Alaska  v.  Village  of  Solomon,  Final 
Decision  of  Board  and  Secretary  (Sept.  16,  1974)  at  4. 
Thus,  the  Board  found  that  the  asserted  interest  was 
relevant  to  one  of  the  principal  purposes  of  the  Act — 
determination  of  eligibility  "with  the  fullest  possible 
command  of  the  relevant  facts."  Id.  the  board  concluded 
that  it  was  proper  to  recognize  appellants'  standing, 
"particularly  when  the  Secretary's  factfinding  obligation 
would  be  thwarted  by  a  more  restrictive  approach."  Id. 
No  suggestion  was  made  by  the  Board  that  appellants 
were  not  qualified  to  represent  the  interest  they  asserted, 
that  affording  them  an  appeal  would  result  in  duplicative 
presentations,  or  that  there  were  any  considerations  of 
public  policy  militating  against  recognizing  their  stand- 
ing.14 


"The  Board's  functional-type  analysis  is  also  found,  vir- 
tually verbatim,  in  U.S.  Fish  &  Wildlife  Service  v.  Village  of 
Bells  Flats,  Final  Decision  of  Board  and  Secretary  (Sept.  20, 
1974)  at  2-3;  and  U.S.  Forest  Service  v.  Anton  Larsen,  Inc., 
Final  Decision  of  Board  and  Secretary  (Oct.  3,  1974)  at  2-3. 
It  is  alluded  to  in  State  of  Alaska  v.  Alexander  Creek,  Inc., 
Final  Decision  of  Board  and  Secretaiy  (Oct.  23,  1974)  at  8. 
The  full  statement  of  the  analysis  in  Village  of  Solomon  is  as 
follows: 

It  is  recognized,  as  argued  by  the  Respondents,  that 
courts  have  applied  [judicial]  tests  to  determine  the 
standing  of  litigants  before  them.   However,  it  must  also 
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Under  these  circumstances,  the  Board  was  amptly 
justified  in  finding  that  appellants  had  standing.  Fur- 
ther analysis  of  standing  concepts,  judicial  or  otherwise, 
was  unwarranted  and  unnecessary. 


be  remembered  that  the  Board  is  an  administrative  body, 
not  a  court. 

The  Board  acts  in  this  proceeding  for  the  Secretary, 
who  has  been  directed  by  Congress  in  Section  11(b)  (3) 
of  the  Act  to  determine  village  eligibility  through  consid- 
eration of  census  data  or  other  evidence,  and  to  "make 
findings  of  fact  in  each  instance." 

*         *         *         * 

In  carrying  out  this  duty,  delegated  to  it  by  the  Secre- 
tary, the  Board  is  authorized,  in  its  discretion,  to  direct 
hearings.    (43  CFR  2651.2  (a)  (5) ;  43  CFR  4.704) . 

It  is  clearly  the  purpose  of  such  hearings  to  enable  the 
Secretary,  through  the  Board,  to  fulfill  his  statutory  obli- 
gation of  deciding  village  eligibility  appeals  with  the 
fullest  possible  command  of  the  relevant  facts. 

This  purpose  is  best  served  by  recognizing  standing  of 
a  party  who  demonstrates  a  nexus  with  the  village  suffi- 
cient to  assure  the  presentation  of  factual  evidence  rele- 
vant to  the  village's  eligibility. 

The  Board  will  therefore  be  guided  by  a  relatively 
broad  concept  of  standing,  particularly  when  the  Secre- 
tary's fact-finding  obligation  would  be  thwarted  by  a  more 
restrictive  approach. 


Notice:  This  opinion  is  subject  to  formal  revision  before  publication 
in  the  Federal  Reporter  or  U.S.App.D.C.  Reports.  Users  are  requested 
to  notify  the  Clerk  of  any  formal  errors  in  order  that  corrections  may  be 
made  before  the  bound  volumes  go  to  press. 
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Mark  J.  Spooner,  with  whom  Robert  E.  Herzstein, 
Andrew  S.  Krulwich,  Simon  Lazarus,  III  and  Leonard 
Simon  were  on  the  brief,  for  appellants. 

Charles  S.  Rhyne,  with  whom  William  S.  Rhyne  and 
Richard  J.  Bacigalupo  were  on  the  brief,  for  appellee, 
Woods. 

Rex  E.  Lee,  Assistant  Attorney  General,  Irwin  Gold- 
bloom,  Deputy  Assistant  Attorney  General  and  David  J. 
Anderson,  Attorney,  Department  of  Justice,  were  on  the 
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Before:  Bazelon,  Chief  Judge,  Leventhal  and  Rob- 
inson, Circuit  Judges. 

Opinion  for  the  Court  filed  by  Chief  Judge  Bazelon. 
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Bazelon,  Chief  Judge:  Section  101(b)  (1)  of  the  Pres- 
idential Recordings  and  Materials  Preservation  Act  (the 
Act),  Pub.  L.  93-526  (1974),  88  Stat.  1695,  44  U.S.C. 
§2107  (Supp.  V  1975),  directs  the  Administrator  of 
General  Services  (the  Administrator)  to  take  custody  of 
all  "papers,  documents,  memorandums,  transcripts,  and 
other  objects  and  materials  which  constitute  the  Presi- 
dential historical  materials  of  Richard  M.  Nixon."  Ap- 
pellee, Rose  Mary  Woods,  sought  to  remove  from  the 
Administrator's  custody  approximately  fifty  cartons  of 
material  that  she  claimed  was  her  personal  property.  Ap- 
pellants, Reporters  Committee  for  Freedom  of  the  Press, 
et  al.,  (Reporters  Committee),  sought  to  prevent  the  re- 
moval of  this  material  until  regulations  implementing  the 
Act  had  been  promulgated  by  the  Administrator  and 
accepted  by  Congress.1   On  December  16,  1977,  while  this 


1  Section  104  of  the  Act  provides  that: 

(a)  The  Administrator  shall,  within  ninety  days  after 
the  date  of  enactment  of  this  title,  submit  to  each  House 
of  the  Congress  a  report  proposing  and  explaining  regu- 
lations that  would  provide  public  access  to  the  tape  re- 
cordings and  other  materials  referred  to  in  section  101. 
Such  regulations  shall  take  into  account  the  following 
factors: 

(1)  the  need  to  provide  the  public  with  the  full 
truth,  at  the  earliest  reasonable  date,  of  the  abuses 
of  government  power  popularly  identified  under  the 
generic  term  "Watergate"; 

(2)  the  need  to  make  such  recordings  and  ma- 
terials available  for  use  in  judicial  proceedings; 

(3)  the  need  to  prevent  general  access,  except  in 
accordance  with  appropriate  procedures  established 
for  use  in  judicial  proceedings,  to  information  relat- 
ing to  the  Nation's  security; 

(4)  the  need  to  protect  every  individual's  right 
to  a  fair  and  impartial  trial; 
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case  was  under  consideration,  these  regulations  became 
effective.  42  Fed.  Reg.  63626  (1977).2 


The  background  of  this  litigation  is  extraordinarily 
complex.  Soon  after  leaving  office,  Mr.  Nixon  entered 
into  an  agreement  with  the  Administrator  of  General 
Services,  Arthur  F.  Sampson,  concerning  the  disposition 
of  the  former's  "Presidential  historical  materials."  3  Mr. 
Nixon  later  brought  suit  in  district  court  to  enforce  the 
implementation  of  this  agreement.    Mr.  Sampson  was  a 


(5)  the  need  to  protect  any  party's  opportunity 
to  assert  any  legally  or  constitutionally  based  right 
or  privilege  which  would  prevent  or  otherwise  limit 
access  to  such  recordings  and  materials; 

(6)  the  need  to  provide  public  access  to  those 
materials  which  have  general  historical  significance, 
and  which  are  not  likely  to  be  related  to  the  need  de- 
scribed in  paragraph  (1);  and 

(7)  the  need  to  give  to  Richard  M.  Nixon,  or  his 
heirs,  for  his  sole  custody  and  use,  tape  recordings 
and  other  materials  which  are  not  likely  to  be  related 
to  the  need  described  in  paragraph  (1)  and  are  not 
otherwise  of  general  historical  significance. 

(b)  (1)  The  regulations  proposed  by  the  Administrator 
in  the  report  required  by  subsection  (a)  shall  take  effect 
upon  expiration  of  ninety  legislative  days  after  the  sub- 
mission of  such  report,  unless  such  regulations  are  dis- 
approved by  a  resolution  adopted  by  either  House  of  the 
Congress  during  such  period. 

2  This  court  was  not  informed  of  the  effective  promulgation 
of  the  regulations  until  February  24,  1978.  The  two-month 
delay  unfortunately  placed  an  additional  burden  on  our  de- 
liberations and  represented  a  level  of  responsibility  less  than 
we  have  a  right  to  expect.  See  ABA  Code  of  Professional 
Responsibility  EC  7-23   (1976). 

3  The  agreement  is  reproduced  in  Nixon  v.  Sampson,  389 
F.Supp.  107,  160-62  (D.D.C.  1975)   (Appendix  A). 
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named  defendant.  Shortly  thereafter  two  groups  of  plain- 
tiffs, of  which  Reporters  Committee  was  one,  brought  suit 
seeking  to  have  these  materials  declared  the  property  of 
the  United  States  government,  to  enjoin  their  transfer  to 
Mr.  Nixon,  and  to  gain  access  to  them  under  the  Freedom 
of  Information  Act.  In  one  action  Mr.  Nixon  was  a 
named  defendant,  in  another  he  was  permitted  to  inter- 
vene. These  two  actions  were  ultimately  consolidated  with 
the  suit  brought  by  Mr.  Nixon;  the  Watergate  Special 
Prosecutor  and  Jack  Anderson,  a  newspaper  columnist, 
were  both  permitted  to  intervene  in  Mr.  Nixon's  suit, 
the  former  as  a  defendant  and  the  latter  as  a  plaintiff. 
See  Nixon  v.  Administrator  of  General  Services,  408  F. 
Supp.  321,  331-32  (D.D.C.  1976);  Nixon  v.  Sampson, 
389  F.Supp.  107  (D.D.C.  1975).  These  actions  came  col- 
lectively to  be  known  as  the  "consolidated  cases." 

On  December  20,  1974,  the  day  after  the  Act  was  signed 
into  law,  Mr.  Nixon  brought  suit  challenging  its  consti- 
tutionality. We  stayed  all  action  in  the  consolidated  cases 
until  the  Act's  constitutionality  could  be  determined. 
Nixon  v.  Richey,  513  F.2d  430  (D.C.  Cir.  1975).  How- 
ever, on  August  7,  1975,  appellee  Rose  Mary  Woods  sought 
leave  to  intervene  in  the  consolidated  cases  in  order  to 
recover  what  she  claimed  were  her  personal  papers.  On 
September  2,  we  granted  leave  to  intervene  and  modified 
our  stay  "to  enable  the  District  Court,  in  its  discretion, 
to  enter  an  order  ...  to  authorize  the  return  of  the 
materials  sought,  nothing  herein  contained  being  intended 
to  intimate  any  view  as  to  the  disposition  by  the  District 
Court  of  any  applications  which  may  be  made  to  it." 
Joint  Appendix  (J. A. )  at  35. 

Ms.  Woods  subsequently  intervened  in  the  consolidated 
cases.  She  claimed  that  Ms.  Mary  M.  Filippini,  Admin- 
istrative Assistant  for  the  Office  of  Presidential  Materials 
at  the  General  Services  Administration  and  prior  to  that 
a  staff  member  of  the  Office  of  Presidential  Libraries  at 
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the  National  Archives  and  Records  Service,  had  examined 
certain  materials  and  prepared  a  "List  F"  containing 
items  that  were  "solely  the  personal  materials  and  papers" 
of  Ms.  Woods.4  Ms.  Woods  sought  to  recover  the  approxi- 
mately fifty  cartons  of  material  enumerated  in  List  F. 
She  appended  an  affidavit  of  Ms.  Filippini  in  which  the 
archivist  stated  that  she  had  personally  inspected  and 
compiled  List  F,  and  that : 

Basing  my  judgment  on  the  same  criteria  used  in 
collecting  Nixon  Presidential  Materials  from  other 
White  House  staff  members  and  staff  offices  prior  to 
and  since  August  9,  1974,  I  find  none  of  the  items 
described  on  "List  F"  .  .  .  to  be  "Presidential  his- 
torical materials  of  Richard  M.  Nixon." 

J.A.  at  89.  Ms.  Filippini  appended  to  her  affidavit  an 
"Exhibit  I"  containing  the  "criteria"  she  had  used  in 
compiling  List  F.  This  Exhibit  I  was  a  White  House 
memorandum  of  August  9,  1974,  stating  that: 

Personal  files  include  correspondence  unrelated  to 
any  official  duties  performed  by  the  staff  member; 
personal  books,  pamphlets  and  periodicals;  daily  ap- 
pointment books  or  log  books;  folders  of  newspapers 
or  magazine  clippings;  and  copies  of  records  of  a 
personnel  nature  relating  to  a  person's  employment 
or  service. 

J.A.  at  91.  "Personal  files"  were  those  not  considered  to 
be  historical  materials. 

Defendant  Sampson  answered  Woods'  complaint  and 
stated  that  he  did  not  oppose  her  requested  relief.  No 
opposition  was  voiced  by  the  Special  Prosecutor  or  by 
any  other  defendant.  Reporters  Committee,  however,  a 
plaintiff  in  the  case  below,  filed  a  "Protective  Answer" 
opposing  Woods'  complaint  and  denying  that  the  materials 
sought  were  her  personal  property.   J.A.  at  116-18. 


Complaint  H  11;  J.A.  at  38. 


249 


On  November  19,  Ms.  Woods  filed  a  motion  for  judg- 
ment on  the  pleadings  stating  that  the  contents  of  the 
Filippini  affidavit  were  admitted  by  defendant  Sampson 
"and  remain  uncontroverted."  J.A.  at  125-26.  Despite 
the  opposition  of  Reporters  Committee,  the  district  court 
granted  Ms.  Woods'  motion  on  December  2,  1975.  It 
noted  specifically  that  "Defendants  do  not  oppose  the  re- 
lief sought  by  Plaintiff-Intervenor."   J.A.  at  149. 

Reporters  Committee  appealed.  Defendant  Sampson 
has  filed  a  brief  in  this  court  arguing  that  the  district 
court's  decision  should  be  upheld.5 

On  March  25,  1976,  before  oral  argument  was  held  on 
appeal,  this  court  ordered  the  parties  to  begin  negotia- 
tions so  as  "to  stipulate  those  materials  as  to  which  no 
controversy  exists."  We  took  this  step  because  it  ap- 
peared "that  at  least  a  substantial  number  of  the  mate- 
rials enumerated  in  List  F  are  so  plainly  the  personal 
and  private  property  of  appellee  Woods  and  so  lacking 
in  historical  or  commemorative  value  or  significance  as 


5  In  his  brief,  Sampson  argues  that  "any  undue  delay  after 
Miss  Woods'  demand  was  made  might  well  subject  the  United 
States  to  a  claim  for  just  compensation  if  its  retention  of 
those  materials  resulted  in  depriving  her  of  personal  property. 
By  disputing  the  government  and  Miss  Woods  and  delaying 
the  ultimate  resolution  of  this  matter,  appellants  have  sub- 
stantially increased  the  exposure  of  the  United  States  to  such 
a  recovery.  In  order  to  protect  against  this  eventuality, 
the  government  intends  to  make  a  request  for  security  from 
the  appellants  in  the  district  court  if  this  court  takes  any  ac- 
tion other  than  an  outright  affirmance."  Br.  at  7-8. 

Compensation  for  the  deprivation  of  personal  property  is 
authorized  by  §  105(c)  of  the  Act: 

If  a  final  decision  of  such  court  holds  that  any  pro- 
vision of  this  title  has  deprived  an  individual  of  private 
property  without  just  compensation,  then  there  shall  be 
paid  out  of  the  general  fund  of  the  Treasury  of  the  United 
States  such  amount  or  amounts  as  may  be  adjudged  just 
by  that  court. 


29-415  O  -  78  -  17 
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to  preclude  any  colorable  claim  that  they  fall  within  the 
reach  of  Section  101  of  the  Presidential  Recordings  and 
Materials  Preservation  Act.  .  .  ." 

By  the  time  of  oral  argument  well  over  half  of  the 
materials  on  List  F  had  been  released  to  Ms.  Woods  be- 
cause the  parties  had  stipulated  that  they  were  so  plainly 
lacking  in  historical  significance  as  to  preclude  any  color- 
able claim  that  they  fell  within  the  reach  of  Section  101 
of  the  Act.6 

II 

Section  104(a)  of  the  Materials  Preservation  Act,  supra 
note  1,  directs  the  Administrator  to  "submit  to  each 
House  of  the  Congress  a  report  proposing  and  explaining 
regulations  that  would  provide  public  access"  to  the  Presi- 
dential historical  materials  controlled  by  the  Act.  These 
regulations,  however,  were  not  in  effect  when  Rose  Mary 
Woods  intervened  in  the  consolidated  cases  to  obtain  the 
return  of  what  she  claimed  were  her  personal  papers. 
The  ruling  of  the  district  court  was  thus  that  the  affidavit 
of  Ms.  Filippini  was  sufficient,  in  the  absence  of  such 
regulations,  to  establish  that  the  materials  sought  by  Ms. 
Woods  were  not  within  the  purview  of  the  Act.  The  regu- 
lations subsequently  promulgated,  however,  set  forth 
standards  defining  more  fully  the  nature  of  the  materials 
controlled  by  the  Act  and  created  an  elaborate  proce- 


6  At  oral  argument  counsel  for  appellants  described  these 
materials  as  consisting  chiefly  of  "stenographic  pads,  ball- 
point pens,  books,  and  the  like."  As  for  these  materials,  no 
present  controversy  exists,  and  they  are  no  longer  part  of  this 
case. 

The  materials  that  remain  in  controversy  include  files 
labelled:  "Tapes— Gap  Problems  of  Others";  "Butterfield, 
Alex  (re:  tapes)";  "Buzhardt  Testimony  (questions)"; 
"Logs";  "Rebozo,  C.G.";  "Tapes— Access  (TSD  handling  of)"; 
"Mitchell";  "Safe  Access  Long— Oct.  4-7,  1973,  Key  Biscayne"; 
"Stans,  Maurice";  "Panel  (Tape  Gap)." 
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dural  system  for  the  evaluation  and  transfer  of  materials 
according  to  these  standards.  42  Fed.  Reg.  63626  (1977). 
We  need  not  reach  the  question  whether  the  establish- 
ment of  this  procedural  system,  by  itself,  constitutes  suffi- 
cient grounds  now  to  dismiss  Ms.  Woods'  suit,  see  Brad- 
ley v.  School  Board  of  the  City  of  Richmond,  416  U.S. 
696,  720  (1974);  Nixon  v.  Administrator  of  General 
Services,  433  U.S.  425,  459  n.22  (1977),  since  we  hold 
that  the  criteria  used  by  Ms.  Filippini  in  compiling  List 
F  were  not  in  accordance  with  the  standards  required  by 
the  Act. 

We  view  the  essential  question  in  this  case  to  be  the 
meaning  of  the  "Presidential  historical  materials"  over 
which  Section  101(b)  (1)  of  the  Act  directs  the  Admin- 
istrator of  General  Services  to  acquire  custody.7  Section 
101(b)  (2)  states  that,  "[f]or  purposes  of  this  subsection, 
the  term  'historical  materials'  has  the  meaning  given  it 
by  section  2101  of  Title  44,  United  States  Code."  Appel- 
lee argues  that  §  101(b)  (2)  thus  "adopts  the  standard 
of  the  archival  art  current  at  the  time  of  the  Act  (De- 
cember 19,  1974)  without  reference  to  regulations."  Brief 
for  appellee  at  21.  Since  appellee  claims  that  Ms.  Filip- 
pini used  this  standard  in  compiling  List  F,  she  urges 
that  the  district  court's  judgment  be  affirmed. 


7  This  is  a  question  of  statutory  construction.  We  are  not 
persuaded  by  appellee's  argument  that  our  decision  is  con- 
trolled by  "the  doctrine  of  Law  of  the  Case."  Brief  for  appellee 
at  22.  Our  September  2  order  specifically  declined  to  express 
or  "intimate  any  view  as  to  the  disposition  by  the  District 
Court  of  any  applications  which  may  be  made  to  it."  Nor 
are  we  persuaded  by  appellee's  argument  that  judgment  was 
appropriate  in  the  proceeding  below  because  no  "defendant" 
objected  to  the  release  of  the  materials.  Although  the  district 
court  mentioned  this  fact  in  its  order,  J.A.  at  149,  the  realistic 
alignment  of  the  parties  must  be  considered.  Reporters  Com- 
mittee was  formally  a  plaintiff  in  the  consolidated  cases,  as 
was  Woods,  but  it  was  in  fact  the  party  in  an  adversary 
relation  with  Woods  in  this  matter. 
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Section  2101  of  Title  44  of  the  United  States  Code, 
however,  defines  historical  materials  to  include  "books, 
correspondence,  documents,  papers,  pamphlets,  works  of 
art,  models,  pictures,  photographs,  plats,  maps,  films,  mo- 
tion pictures,  sound  recordings,  and  other  objects  or  ma- 
terials having  historical  or  commemorative  value."  While 
this  definition  details  with  some  particularity  the  mean- 
ing of  the  term  "materials,"  it  provides  little  if  any  as- 
sistance in  deciding  which  of  these  materials  are  of  his- 
torical value.  The  deliberate  vagueness  of  the  section 
suggests  that  Congress  intended  this  decision  to  be  made 
in  the  context  of  surrounding  circumstances,  and  specifi- 
cally with  reference  to  the  purposes  of  the  Materials 
Preservation  Act.  This  conclusion  is  supported  by  the 
legislative  history  of  the  Act,  which  also  indicates  that 
Congress  intended  the  Administrator's  regulations  to  de- 
velop guidelines,  based  in  part  on  the  experiences  of 
Watergate,  to  determine  which  materials  would  be  con- 
trolled by  the  Act.8 


8  Section  104(a)  of  the  Act  requires  the  Administrator,  in 
formulating1  regulations,  to  take  into  account  several  factors, 
including  the  need  to  inform  the  public  about  Watergate 
(§  104(a)  (1) ),  the  need  to  provide  public  access  to  materials 
of  "general  historical  significance"  (§  104(a)  (6)),  and  "the 
need  to  give  to  Richard  M.  Nixon,  or  his  heirs,  for  his  sole 
custody  and  use,  tape  recordings  and  other  materials  which 
are  not  likely  to  be  related  to  the  need  described  in 
[§  104(a)(1)]  and  are  not  otherwise  of  general  historical 
significance."  §  104(a)  (7).  See  Nixon  v.  Richey,  513  F.2d 
430,  444  (D.C.Cir.  1975) .  Senator  Nelson,  a  sponsor  of  S.4016, 
which  would  eventually  become  the  Materials  Preservation 
Act,  stated  that,  since  it  would  be  "difficult  within  a  short 
time  to  draft  regulations  governing  public  access"  which 
would  accommodate  these  competing  interests,  the  Adminis- 
trator's regulations,  together  with  their  accompanying  report, 
would  "recommend  which  materials  of  historical  significance 
should  be  retained."  120  Cong.  Rec.  33851  (1974).  Senator 
Ervin,  another  of  the  Bill's  sponsors,  stated  that  in  drafting 
these  regulations  the  Administrator  should  call  upon  the  ad- 
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The  criteria  Ms.  Filippini  used  to  compile  List  F,  how- 
ever, were  developed  before  the  passage  of  the  Act  and 
before  the  promulgation  of  the  Administrator's  regula- 
tions. Exhibit  I,  which  Ms.  Filippini  states  sets  forth 
the  criteria  she  used  in  gathering  List  F,  is  dated  August 
9,  1974 ; 9  indeed,  Ms.  Filippini  is  quite  frank  in  stating 
that  her  judgment  was  based  "on  the  same  criteria  used 
in  collecting  Nixon  Presidential  Materials  from  other 
White  House  staff  members  and  staff  offices  prior  to  and 
since  August  9,  1974."  J.A.  at  89.  We  find  that  these 
criteria  are  not  consonant  with  the  purposes  of  the  Mate- 
rials Preservation  Act.  For  example,  §  104(a)  (1)  of  the 
Act  speaks  of  "the  need  to  provide  the  public  with  the 
full  truth,  at  the  earliest  reasonable  date,  of  the  abuses 
of  governmental  power  popularly  identified  under  the 
generic  term  Watergate.  .  .  ."  See  Nixon  v.  Adminis- 
trator of  General  Services,  433  U.S.  425,  452-53  (1977). 


vice  of  the  Special  Prosecutor's  office.  Id.  at  33856.  When 
Congressman  Brademas,  one  of  the  primary  supporters  of 
S.4016  in  the  House,  was  asked  why  the  Administrator,  who 
had  entered  into  the  original  argument  with  Mr.  Nixon,  see 
note  3  supra,  should  now  be  trusted  to  draft  such  important 
regulations,  the  Congressman  replied: 

It  is  precisely  because  of  the  apprehension  of  the  mem- 
bers of  the  committee  with  respect  to  that  particular 
point  that  the  bill  contains  language  which  directs  the 
Administrator  to  submit  to  Congress,  within  90  days 
after  the  enactment  of  the  measure,  regulations  which 
would  provide  public  access  to  the  materials. 

Secondly,  it  is  precisely  because  we  shared  that  appre- 
hension that  those  regulations  would  not  go  into  effect 
without  an  opportunity  for  both  the  House  and  Senate 
to  review  the  regulations  and  to  exercise  a  veto  if  we 
disapprove  of  them. 

Id.  at  37903. 

9  The  Act  was  passed  by  Congress  on  December  10,  1974, 
and  was  signed  into  law  on  December  19.  The  Adminis- 
trator's regulations  became  effective  on  December  16,  1977. 
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Many  of  the  abuses  of  power  involved  in  Watergate  were 
"unrelated  to  any  official  duties,"  yet  under  the  criteria 
of  Exhibit  I  it  appears  that  reference  to  such  activities 
in  correspondence  would  be  labeled  "personal"  and  found 
to  be  not  Presidential  historical  materials.  Similarly,  the 
criteria  employed  by  Ms.  Filippini  would  apparently  cate- 
gorize as  personal  and  not  Presidential  historical  mate- 
rials the  "daily  appointment  books  or  log  books"  that  con- 
stituted such  important  evidence  in  the  Watergate  affair. 
Moreover,  §  104(a)  (6)  of  the  Act  speaks  of  "the  need  to 
provide  public  access  to  those  materials  which  have  gen- 
eral historical  significance."  The  criteria  of  Exhibit  I 
do  not  articulate  this  concern. 

Our  conclusion  that  the  criteria  of  Exhibit  I  are  not 
compatible  with  the  purposes  of  the  Act  is  supported  by 
the  regulations  promulgated  by  the  Administrator.  Under 
these  regulations  the  Administrator  will  specifically  re- 
tain control  over  materials  related  to  abuses  of  govern- 
mental power  popularly  identified  under  the  generic  term 
"Watergate."10  See  42  Fed.  Reg.  63628  (1977)  (to  be 
codified  in  41  C.F.R.    §105-63.401-5).    The  regulations 


10  The  regulations  define  the  term  "abuses  of  governmental 
power  popularly  identified  under  the  generic  term  'Water- 
gate' "  to  mean: 

those  alleged  acts,  whether  or  not  corroborated  by  ju- 
dicial, administrative  or  legislative  proceedings,  which 
allegedly  were  conducted,  directed,  or  approved  by  Rich- 
ard M.  Nixon,  his  staff  or  persons  associated  with  him  in 
his  constitutional,  statutory  or  political  functions  as 
President,  and  (1)  are  or  were  within  the  purview  of 
the  charters  of  the  Senate  Select  Committee  on  Presi- 
dential Campaign  Activities  or  the  Watergate  Special 
Prosecutor  Force;  or  (2)  are  circumscribed  in  the  Arti- 
cles of  Impeachment  adopted  by  the  House  Committee 
on  the  Judiciary  and  reported  to  the  House  of  Representa- 
tives for  consideration  in  House  Report  No.  93-1305. 

42   Fed.    Reg.    63626    (to   be  codified    in    41    C.F.R.    §  105- 
63.104(c)). 
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also  have  a  more  inclusive  definition  of  "Presidential  his- 
torical materials"  than  that  expressed  in  Exhibit  I : 

(a)  Presidential  historical  materials.  The  term 
"Presidential  historical  materials"  (also  referred  to 
as  "historical  materials"  and  "materials" )  shall  mean 
all  papers,  correspondence,  documents,  pamphlets, 
books,  photographs,  films,  motion  pictures,  sound  and 
video  recordings,  machine-readable  media,  plats, 
maps,  models,  pictures,  works  of  art,  and  other  ob- 
jects or  materials  made  or  received  by  former  Presi- 
dent Richard  M.  Nixon  or  by  members  of  his  staff 
in  connection  with  his  constitutional  or  statutory 
duties  or  political  activities  as  President  and  retained 
or  appropriated  for  retention  as  evidence  of  or  infor- 
mation about  these  duties  and  activities.  Excluded 
from  this  definition  are  documentary  materials  of 
any  type  that  are  determined  to  be  the  official  records 
of  an  agency  of  the  Government;  private  or  personal 
materials;  stocks  of  publications,  processed  docu- 
ments, and  stationery ;  and  extra  copies  of  documents 
produced  only  for  convenience  of  reference,  when 
they  are  clearly  so  identified. 

(b)  Private  or  personal  materials.  The  term  "pri- 
vate or  personal  materials"  shall  mean  those  papers 
and  other  documentary  or  commemorative  materials 
in  any  physical  form  relating  solely  to  a  person's 
family  or  other  nonpublic  activities,  and  having  no 
connection  with  his  constitutional  or  statutory  duties 
or  political  activities  as  President  or  as  a  member  of 
the  President's  staff. 

42  Fed.  Reg.  63626  (1977)  (to  be  codified  in  41  C.F.R. 
§  105-63.104 (a),  (b)).  Whereas  the  criteria  of  Exhibit 
I  would  require  that  that  "correspondence  unrelated  to 
any  official  duties"  be  returned  to  Ms.  Woods,  the  regu- 
lations would  classify  as  "private  or  personal  materials" 
only  those  "having  no  connection  with  .  .  .  constitutional 
or  statutory  duties  or  political  activities  .  .  .  ."  The  "daily 
appointment  books  or  log  books"  that  the  criteria  of  Ex- 
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hibit  I  would  categorize  as  personal  would,  under  the 
regulations,  be  considered  at  least  prima  facie  Presiden- 
tial historical  materials,  since  they  constitute  "evidence 
of  or  information  about"  such  constitutional  or  statutory 
duties  or  political  activities. 

The  criteria  used  in  compiling  List  F  thus  not  having 
been  in  accordance  with  statutory  standards,  the  district 
court  was  incorrect  in  granting  judgment  on  the  plead- 
ings. Since  an  elaborate  regulatory  scheme  has  now  been 
established  by  the  Administrator,  the  most  appropriate 
disposition  of  this  case  is  to  dismiss  appellee's  suit  with- 
out prejudice,  and  to  remand  her  to  her  administrative 
remedies.  Should  those  remedies  prove  unavailing,  she 
will  be  able  at  that  time  to  seek  judicial  review  under 
§  105(a)  of  the  Act.11   Since  appellee  will  not  be  harmed 


11  Section  105(a)  states: 

The  United  States  District  Court  for  the  District  of 
Columbia  shall  have  exclusive  jurisdiction  to  hear  chal- 
lenges to  the  legal  or  constitutional  validity  of  this  title 
or  of  any  regulation  issued  under  the  authority  granted 
by  this  title,  and  any  action  or  proceedings  involving  the 
question  of  title,  ownership,  custody,  possession,  or  con- 
trol of  any  tape  recording  or  material  referred  to  in  sec- 
tion 101  or  involving  payment  of  any  just  compensation 
which  may  be  due  in  connection  therewith.  Any  such 
challenge  shall  be  treated  by  the  court  as  a  matter  re- 
quiring immediate  consideration  and  resolution,  and  such 
challenge  shall  have  priority  on  the  docket  of  such  court 
over  other  cases. 

Appellee  argues  that  §  105(a)  provides  an  independent 
"jursidictional  basis"  for  the  district  court  to  determine,  apart 
from  the  Administrator's  regulations,  if  "the  papers  here 
involved  are  the  personal  property  of  Ms.  Woods  and  not 
Presidential  historical  materials."  Brief  for  appellees  at  8, 
28-30. 

Whether  or  not  §  105(a)  confers  such  jurisdiction,  we  hold 
that  the  district  court  should  defer  in  the  first  instance  to 
the  Administrator's  regulatory  scheme.   The  Supreme  Court 
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by  dismissal,  there  is  no  reason  for  the  district  court  to 
retain  jurisdiction.  See  United  States  v.  Michigan  Na- 
tional Corp.,  419  U.S.  1,  5  (1974). 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  case  is  dismissed  without  prejudice. 

So  ordered. 


has  emphasized  "the  Act's  requirement  that  the  Administrator 
of  General  Services  administer  the  .  .  .  materials  placed  in  his 
custody  only  under  regulations  promulgated  by  him  providing 
for  the  orderly  processing  of  such  materials  for  the  purpose 
of  returning  to  [Mr.  Nixon]  such  of  them  as  are  personal 
and  private  in  nature  .  .  .  ."  Nixon  v.  Administrator  of  Gen- 
eral Services,  433  U.S.  425,  436  (1977).  If  §  105(a)  were  in- 
terpreted as  authority  for  district  courts  to  determine  ad  hoc 
whether  particular  items  were  "Presidential  historical  ma- 
terials," it  would  constitute  a  virtual  invitation  to  bypass 
the  "orderly  processing"  of  such  items  "under  regulations 
promulgated  by"  the  Administrator.  We  decline  to  interpret 
§  105(a)  in  a  manner  so  contrary  to  the  central  import  of 
the  Act. 

Although  appellee  has  informed  us  by  way  of  a  motion  for 
summary  affirmance  that  the  Administrator's  regulations  are 
presently  under  constitutional  attack,  see  Nixon  v.  Soloman, 
C.A.  No.  77-1395  (D.D.C.),  we  see  no  reason  to  alter  our 
judgment.  Even  if  the  pending  lawsuit  were  to  delay  the 
effective  operation  of  the  regulations,  Ms.  Woods  has  demon- 
strated no  irreparable  injury  that  will  occur  if  she  is  re- 
quired to  wait,  like  the  rest  of  the  White  House  staff,  until 
the  regulations  are  fully  operational.  Indeed,  over  half  the 
materials  she  seeks  have  already  been  returned  to  her.  Par- 
ticularly with  respect  to  those  materials  that  the  parties 
have  been  unable  to  stipulate  are  "so  lacking  in  historical  or 
commemorative  value  or  significance  as  to  preclude  any  color- 
able claim  that  they  fall  within  the  reach  of  Section  101,"  the 
purposes  of  the  Act  will  be  best  served  if  we  defer  to  the 
authoritative  definitions  and  procedures  of  the  Administrator. 


SUPREME  COURT  OF  THE  UNITED  STATES 

LARRY  PRESSLER,  MEMBER,  UNITED  STATES 

HOUSE  OF  REPRESENTATIVES  v.  W.  M. 

BLUMENTHAL,  SECRETARY  OF  THE 

TREASURY,  et  al. 

ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
DISTRICT   OF   COLUMBIA 

No.  77-450.     Decided  January  16.  1978 

The  motion  of  James  M.  Jeffords  et  al.  for  leave  to  file  a 
brief,  as  amid  curiae,  is  granted. 
The  judgment  is  affirmed. 

Mr.  Justice  Rehnquist,  concurring. 

In  joining  the  summary  affirmance  of  the  judgment  of 
the  District  Court  in  this  case,  I  think  it  important  to  point 
out  that  such  affirmance  does  not  necessarily  reflect  this 
Court's  agreement  with  the  conclusion  reached  by  the  Dis- 
trict Court  on  the  merits  of  the  Ascertainment  Clause  ques- 
tion. The  District  Court  decided  that  appellant  did  have 
standing  to  litigate  this  issue  by  virtue  of  the  fact  that  he 
was  a  Member  of  Congress,  but  decided  the  issue  against  him 
on  the  merits.  Our  "unexplicated  affirmance"  without  opin- 
ion could  rest  as  readily  on  our  conclusion  that  appellant 
lacked  standing  to  litigate  the  merits  of  the  question  as  it 
could  on  agreement  with  the  District  Court's  resolution  of 
the  merits  of  the  question, 
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United  States  District  Court  for  the 
District  of  Columbia 

Civil  Action  No.  77-1733 

Mickey  Edwards,  Member  of  Congress — Oklahoma 
et  al.,  plaintiffs 

V. 

James  Earl  Carter,  President  of  the  United  States, 

defendant 

appearances 

Attorneys  for  Plaintiffs 

Daniel  J.  Popeo,  Esquire;  Joel  D.  Joseph,  Esquire; 
Paul  D.  Kamenar,  Esquire;  Washington  Legal  Founda- 
tion, Washington,  D.C. 

Attorneys  for  Defendant 

David  J.  Anderson,  Esquire;  Steven  I.  Frank,  Esquire; 
Brook  Hedge,  Esquire;  Attorneys,  Department  of  Jus- 
tice. 

Before  Barrington  D.  Parker,  United  States  District 
Judge. 

Decided:  February  20,  1978 
BARRINGTON  D.  PARKER,  District  Judge: 

Memorandum  Opinion 

Article  IV,  Section  3,  Clause  2,  of  the  United  States 
Constitution  provides  in  part  that  the  "Congress  shall 
have  Power  to  dispose  of  *  *  *  the  Territory  or  other 
Property  belonging  to  the  United  States."  In  this  pro- 
ceeding Representative  Mickey  Edwards  and  fifty-nine 
other  Members  of  the  House  of  Representatives  appear 
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in  their  official  capacity  and  seek  vindication  of  their 
allegedly  mandated  right  under  Article  IV  to  vote  on 
the  disposition  of  United  States  property  within  the 
Panama  Canal  Zone. 

Currently  pending  before  the  Senate  for  ratification  is 
a  treaty,  signed  by  President  James  Earl  Carter,  which 
would  transfer  certain  real  property  in  the  Canal  Zone 
from  the  United  States  to  the  Republic  of  Panama. 
Plaintiffs  contest  the  procedure  by  which  the  President 
seeks  approval  of  this  treaty,  and  one  other.  Specifical- 
ly, they  request  this  Court  to  issue  a  declaratory  judg- 
ment that  the  President's  actions  deprive  the  United 
States  of  property  without  the  prior  concurrence  of  the 
entire  Congress,  thereby  thwarting  them  in  the  per- 
formance of  their  duties  as  directed  by  the  Constitution; 
and  that  the  President  should  transmit  the  treaties  to 
the  House  of  Representatives  for  its  consideration  under 
Article  IV,  thereby  permitting  plaintiffs  to  exercise 
their  Constitutional  and  legislative  duties  regarding  the 
disposition  of  American  property  within  the  Canal 
Zone.  Jurisdiction  here  rests  on  sections  1331,  1361  and 
2201  of  Title  28  of  the  United  States  Code. 

As  an  initial  response,  the  defendant  contends  that 
the  Court  lacks  subject  matter  jurisdiction  either  be- 
cause the  plaintiffs  have  no  standing  to  sue  or  because 
the  case  presents  a  nonjusticiable  political  question.  In 
addition,  the  President's  counsel  alleges  that  the  com- 
plaint fails  to  state  a  claim  upon  which  relief  can  be 
granted,  since  Congressional  power  under  Article  IV  to 
dispose  of  United  States  property  is  not  exclusive  in  the 
field  of  foreign  relations,  but  rather  concurrent  with  the 
President's  Article  II  treaty  making  power.  Accordingly, 
the  defendant  has  moved  to  dismiss  the  complaint  pur- 
suant to  Rule  12(b)(1)  of  the  Federal  Rules  of  Civil  Pro- 
cedure. 

The  Court  has  considered  the  memoranda  and  oral 
argument  of  counsel  and  concludes  that  the  plaintiffs 
lack  standing  to  maintain  this  action.  The  defendant's 
motion  must  be  granted  and  the  complaint  dismissed 
for  lack  of  subject  matter  jurisdiction. 
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Background 

The  1903  Hay-Bunau-Varilla  Treaty  between  the 
United  States  and  the  Republic  of  Panama  granted  to 
the  United  States  perpetual  rights  to  "the  use,  occupa- 
tion and  control"  of  the  Canal  Zone.1  This  treaty,  as 
amended,2  provides  the  basis  for  the  present  American 
operation,  maintenance  and  defense  of  the  Canal.  The 
treaty  has  been  a  source  of  constant  conflict  between 
the  two  nations.  In  1964,  President  Lyndon  Johnson 
took  affirmative  steps  to  initiate  renegotiation,  a  goal 
which  has  been  pursued  by  subsequent  administrations. 

Thirteen  years  of  negotiations  culminated  on  Septem- 
ber 7,  1977,  when  President  Carter  signed  two  treaties: 
the  Panama  Canal  Treaty  and  the  Treaty  Concerning 
the  Permanent  Neutrality  and  Operation  of  the 
Panama  Canal.3  Upon  entry  into  force,  the  Panama 
Canal  Treaty  would  abrogate  prior  treaties  and  the  Re- 
public of  Panama  would  assume  territorial  sovereignty 
over  all  real  property  in  the  Canal  Zone,  including  non- 
removable improvements  thereon.  The  United  States 
would  continue  to  operate  the  Canal  until  the  turn  of 
this  century,  year  2000,  at  which  time  Panama  would 
take  control.  Under  the  terms  of  the  latter  treaty,  the 
United  States  and  Panama  would  share  permanent  re- 
sponsibility for  maintaining  Canal  neutrality. 

While  there  is  some  question  as  to  the  status  of  the 
interests  to  be  transferred,  the  Court  will  assume  for 
purposes  of  this  motion  to  dismiss  that  the  treaties 
concern  property  and  territory  of  the  United  States,  as 
those  terms  are  used  in  Article  IV  of  the  Constitution. 

President  Carter  submitted  the  treaties  to  the  Senate 
for  advice  and  consent  to  ratification  in  September, 
1977.  On  February  3,  1978,  after  extensive  hearings,  the 
Senate  Committee  on  Foreign  Relations  reported  the 
treaties  to  the  Senate;  the  Committee  concluded  that 
the  Panama  Canal  Treaty  can  validly  transfer  property 


1  Isthmian  Canal  Convention,  Nov.  18,  1903,  33  Stat.  2234,  T.S. 
No.  431. 

2  General  Treaty  of  Friendship  and  Cooperation,  March  2,  1936, 
53  Stat.  1807,  T.S.  No.  945;  Treaty  of  Mutual  Understanding  and 
Cooperation,  Jan.  25,  1955,  6  U.S.T.  2273,  T.I.A.S.  No.  3297. 

3  For  the  text  of  the  proposed  treaties,  see  Dep't  State  Selected 
Documents  No.  6  (Sept.  1977). 
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of  the  United  States  without  the  need  for  implementing 
legislation.4  The  Senate  is  currently  conducting  debate 
on  the  treaties;  if  approved  and  ratified,  they  will  enter 
into  force  six  months  after  the  exchange  of  American 
and  Panamanian  instruments  of  ratification. 

The  Question  of  Standing 

To  cross  the  jurisdictional  threshold  of  the  federal 
court,  the  Representatives  must  first  demonstrate  their 
standing  to  seek  a  declaration  that  President  Carter's 
submission  of  the  treaties  only  to  the  Senate  is  uncon- 
stitutional. Although  legislator  interests  and  injuries 
are  often  specialized,  there  are  no  distinct  standards  for 
determining  Congressional  standing  questions.  To  re- 
solve the  ultimate  issue  of  whether  "the  plaintiff  has 
shown  an  injury  to  himself  that  is  likely  to  be  redressed 
by  a  favorable  decision,"  Simon  v.  Eastern  Kentucky 
Welfare  Rights  Organization,  426  U.S.  26,  38  (1976),  the 
Court  must  pursue  a  series  of  inquiries.  Only  recently, 
in  Harrington  v.  Bush,  553  F.2d  190,  205  n.68  (D.C.  Cir. 
1977),  our  Court  of  Appeals  distilled  four  separate  such 
questions  from  the  Supreme  Court  decisions  developing 
the  standing  doctrine.  First,  does  "the  irreducible  con- 
stitutional minimum"  of  a  concrete  injury  in  fact  exist? 
Second,  are  the  interests  asserted  arguably  within  the 
zone  of  interests  protected  by  the  relevant  statute  or 
constitutional  provision?  Third,  is  the  injury  asserted 
causally  related  to  the  allegedly  illegal  action  of  the 
defendant?  Finally,  is  the  injury  "likely  to  be  redressed 
by  a  favorable  decision?" 

This  Circuit  has  developed  a  relatively  comprehensive 
body  of  law  on  the  subject  of  legislator  standing.  A 
definite  line  between  legislators  with  and  without  a 
sufficient  injury  in  fact  has  been  drawn.  While  the  sixty 
plaintiff  House  Members  do  not  fall  neatly  on  either 
side  of  that  line,  a  discussion  of  the  division  will  lay  the 
foundation  for  a  comparative  analysis. 


4  Senate  Comm.  on  Foreign  Relations,  Report  on  the  Panama 
Canal  Treaties,  Exec.  Rep.  No.  95-12,  95th  Cong.,  2nd  Sess.  65-69 
(1978). 
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A  Congressman  whose  vote  has  actually  been  nulli- 
fied has  standing  to  challenge  the  action  that  has  led  to 
such  nullification.  In  Kennedy  v.  Sampson,  511  F.2d  430 
(D.C.  Cir.  1974),  the  court  held  that  Senator  Edward 
Kennedy  had  standing  to  challenge  the  constitutionality 
of  the  President's  exercise  of  a  "pocket  veto"  on  a  bill 
passed  by  Congress.  The  court  emphasized  that  the 
pocket  veto  had  both  nullified  the  effect  of  his  prior 
vote  for  the  bill  and  had  circumvented  his  opportunity 
to  cast  an  overriding  vote,  thus  causing  a  specific  injury 
to  his  v 'official  legislative  authority."  Because  a  decision 
as  to  the  constitutionality  of  the  pocket  veto  would  de- 
termine whether  the  bill  would  become  law,  the  court 
was  not  playing  a  solely  advisory  role,  outside  the  scope 
of  its  Article  III  powers.  See  also  Coleman  v.  Miller,  307 
U.S.  433  (1939). 

In  contrast  to  Kennedy,  the  court  has  been  reluctant 
to  find  standing  where  a  legislator  is  not  seeking  viabil- 
ity for  a  specific  vote  already  cast  or  a  constitutionally 
prescribed  follow-up  vote.  In  the  central  case  of  Har- 
rington v.  Bush,  House  Representative  Michael  Harring- 
ton challenged  the  legality  of  certain  activities  of  the 
Central  Intelligence  Agency  (CIA).  Citing  the  key  lan- 
guage of  Mitchell  v.  Laird,  488  F.2d  611  (D.C.  Cir.  1973), 
plaintiff  based  standing  on  his  belief  that  a  judicial 
declaration  of  the  illegality  of  the  activities  would  "bear 
upon"  his  legislative  duties  of  impeachment  and  appro- 
priations. The  court  unequivocally  rejected  the  Mitchell 
relevance  test  and  held  that  a  Congressman  who  seeks 
a  declaratory  judgment  of  executive  illegality  must 
allege  a  "particular  concrete  injury."  553  F.2d  at  210. 
Congressman  Harrington  did  not  meet  this  initial  bar- 
rier, because  he  could  point  to  no  action  by  CIA  officials 
that  had  undermined  his  vote.  Indeed,  the  "legislative 
process  [was]  operating  in  an  unimpeded  manner,"  as 
the  House  was  considering  numerous  bills  and  resolu- 
tions relating  to  the  CIA.  553  F.2d  at  200  n.41.  In  addi- 
tion, since  a  judgment  either  way  as  to  the  legality  of 
CIA  activities  would  only  assist  Congressman  Harring- 
ton in  his  general  legislative  duties,  rather  than  decid- 
ing the  fate  of  specific  legislation,  a  judgment  could 
serve  solely  an  advisory  function. 

29-415  O  -  78  -  18 
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The  importance  of  the  Harrington  "particular  con- 
crete injury"  test  was  buttressed  in  the  companion  case 
of  Metcalf  v.  National  Petroleum  Council,  553  F.2d  176 
(D.C.  Cir.  1977).  Senator  Lee  Metcalf  sought  to  enjoin 
the  National  Petroleum  Council  from  functioning  as  a 
federal  advisory  council  because  its  advice  was  allegedly 
influenced  by  special  interests,  in  violation  of  two  feder- 
al statutes.  He  claimed  that  his  duties  as  an  individual 
legislator  and  as  a  subcommittee  member  to  take  "effec- 
tive legislative  action  to  correct  the  illegalities  he 
perceive[d]"  were  impaired  by  receipt  of  biased  informa- 
tion from  the  defendant.  Finding  this  to  be  a  general- 
ized grievance  with  an  unspecified  prospective  impact, 
rather  than  an  injury  in  fact,  the  court  denied  standing 
and  noted  that  Senator  Metcalf  was  free  to  develop 
sources  of  unbiased  information  to  assist  him  in  his 
legislative  role. 

The  Court  of  Appeals  also  used  Metcalf  to  clarify  the 
distinction  between  the  Harrington  and  Kennedy  situa- 
tions. Where  a  legislator's  "official  influence  upon  the 
legislative  process"  is  not  impaired  by  alleged  illegality, 
though  one  channel  of  power  or  source  of  information 
may  be  hampered,  he  has  no  standing  to  entangle  the 
federal  court  in  his  general  legislative  difficulties.  A 
legislator  in  the  Kennedy  type  case  has  standing,  howev- 
er, where  the  court  can  limit  its  inquiry  to  the  "discrete 
aspect"  of  the  process  by  which  a  bill  becomes  law, 
meaning  the  original  vote  and  post-enactment  events 
denying  a  bill's  legal  status.  553  F.2d  at  189  n.127. 

Plaintiffs'  Standing 

The  Representatives  describe,  somewhat  ambiguously, 
two  classes  of  injury  for  which  they  seek  redress.  Their 
complaint  alleges  that  the  President's  failure  to  submit 
the  treaties  to  the  House  has  infringed  their  "constitu- 
tional and  legislative  responsibilities  to  dispose  of  prop- 
erty belonging  to  the  United  States."  This  allegation 
appears  to  encompass  not  only  the  injury  inherent  in 
actual  transfer  of  Canal  Zone  property  without  House 
approval,  but  also  the  President's  submission  of  the 
treaty  property  provisions  to  the  Senate  only.  In  the 
opposition  to  the  motion  to  dismiss,  they  also  assert  a 
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"constitutional  interest  in  protecting  the  integrity  of 
their  votes"  on  specific  bills  and  resolutions  now  pend- 
ing before  the  House,  which  concern  substantive  and 
procedural  aspects  of  Panama  Canal  property  disposi- 
tion.5 

The  two  concepts  of  injury  warrant  separate  discus- 
sion. Because  the  latter  presents  the  less  difficult  issues, 
the  Court  will  first  address  that  concept  of  injury. 

SPECIFIC  BILLS  AND  RESOLUTIONS  PENDING  BEFORE  THE 

HOUSE 

Plaintiffs'  claim  that  President  Carter's  actions  en- 
croached upon  their  right  to  vote  effectively  on  specific 
bills  and  resolutions  pending  before  the  House  repre- 
sents an  attempt  to  come  within  the  holding  of  Kennedy 
v.  Sampson.  The  Kennedy  court,  however,  was  not  im- 
pressed with  the  specificity  of  legislation  upon  which  a 
legislator  hoped  to  vote.  Rather,  the  controlling  factor 
was  that  Senator  Kennedy's  actual  vote  on  a  bill  had 
been  nullified  by  improper  executive  action;  impairment 
of  his  future  vote  was  inextricably  linked  to  his  original 
one.  As  confirmed  in  Metcalf,  where  the  plaintiff  em- 
phasized the  specificity  of  the  subject  matter  involved, 
"[i]t  is  the  injury  which  must  be  specific,  not  merely  the 
interest  on  which  the  injury  has  been  inflicted."  553 
F.2d  at  188. 

However  specific  the  bills  and  resolutions  here,  plain- 
tiff Representatives  are  in  no  stronger  a  position  for 
standing  than  were  Senator  Metcalf  or  Representative 
Harrington.  President  Carter  has  not  frustrated  or  pre- 
vented them  from  voting.  If  the  relevant  bills  and  reso- 
lutions are  snared  in  the  legislative  process,  they  have 
only  their  colleagues  and  themselves  to  blame.  See 
Reuss  v.  Balles,  73  F.R.D.  90,  94-97  (D.D.C.  1976),  appeal 
pending,  No.  77-1012  (D.C.  Cir.).  The  Court  recognizes 
that  plaintiffs  might  welcome  a  judicial  declaration  of 
the  constitutional  status  of  the  defendant's  actions 
before  considering  or  voting  on  the  legislation  now 
pending.  However,  since  a  judicial  decision  concerning 

5  Three  bills  (H.R.  9815,  H.R.  8957,  H.R.  8790)  and  eleven  resolu- 
tions were  all  introduced  in  the  95th  Congress,  1st  Session. 
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the  bills  and  resolutions  would  not  determine  whether 
the  territory  is  to  be  transferred  or  even  whether  the 
House  merits  a  vote  on  the  actual  Panama  Canal  Trea- 
ties, such  a  decision  would  exceed  the  Court's  Article  III 
powers. 

The  Court  also  recognizes  that  a  Senate  vote  on  the 
treaties  could  undermine  the  effectiveness  of  a  House 
vote  on  the  now  pending  bills  and  resolutions.  In  re- 
sponse to  this  dilemma,  however,  the  Court  points  out 
that  it  would  be  improper  for  the  federal  judiciary  to 
attempt  to  schedule  the  legislative  process.  Nor  will  the 
Court  attempt  to  monitor  the  interrelationship  of  the 
House  and  Senate,  particularly  since  the  latter  body  is 
not  a  party  to  this  litigation. 

PANAMA  CANAL  TREATIES 

The  heart  of  this  action  is  plaintiffs'  alleged  constitu- 
tional right  to  cast  an  effective  vote  on  the  treaty  provi- 
sions transferring  American  territorial  control  of  Canal 
Zone  property.  The  asserted  injury  to  the  Representa- 
tives arises  from  the  President's  attempt  to  modify  the 
status  quo  of  property  and  territory  ownership,  as  estab- 
lished by  past  treaties  and  legislation,  without  a  House 
vote.  This  injury  would  magnify  in  the  immediate 
future  if  the  treaties  are  ratified.  So  articulated,  the 
plaintiffs  have  suffered  an  injury  to  their  role  in  the 
legislative  process  under  Article  IV.  However,  to  sup- 
port standing,  they  must  further  demonstrate  a  con- 
crete and  nonspeculative  injury  in  fact  to  their  official 
roles  as  legislators. 

Plaintiffs'  alleged  injury  does  not  fall  into  either  of 
the  legislative  standing  categories.  They  concede  that 
defendant  has  not  nullified  the  effect  of  any  votes  al- 
ready cast  by  them,6  as  happened  in  Kennedy.  Unlike 

6  At  the  oral  argument,  counsel  for  plaintiffs  suggested  that  the 
President's  action  undermined  Congressional  enactment  of  Article 
V  of  the  1955  Panama  treaty,  which  provides  for  the  transfer  of 
certain  real  property  to  the  Republic  of  Panama  "subject  to  the 
enactment  of  legislation  by  the  Congress."  A  legislator  who  voted 
for  a  statute  which  has  been  correctly  enacted  does  not  have  stand- 
ing on  that  basis  alone  to  ensure  enforcement  of  the  legislation.  See 
Metcalf  at  185;  Harrington  v.  Schlesinger,  528  F.2d  455,  459  (4th 
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the  circumstances  in  Harrington,  they  have  not  brought 
this  suit  for  guidance  on  general  appropriations  or  po- 
tential impeachment  proposals;  their  injury  is  not  a 
lack  of  unbiased  information  "bearing  upon"  their  legis- 
lative roles. 

Plaintiffs  argue  that  their  situation  is  more  akin  to 
that  presented  in  Kennedy  than  in  Harrington.  The  ef- 
fectiveness of  Senator  Kennedy's  vote  was  impaired  by 
executive  action  taken  after  his  vote  was  cast;  the  effec- 
tiveness of  their  votes  has  been  aborted  by  Presidential 
action  circumventing  the  role  of  the  House.  The  differ- 
ence in  timing  aside,  plaintiffs  claim  that  their  disen- 
franchisement  is  equally  as  real  and  objective. 

In  essence,  the  House  Members  are  asking  the  Court 
to  interpret  Article  IV  to  mean  that  the  House  is  enti- 
tled to  vote  on  the  same  provisions  concerning  property 
disposition  at  the  same  time  as  the  Senate.  Such  an 
interpretation  would  contradict  the  Kennedy  standing 
requirement  that  a  legislator  must  demonstrate  inter- 
ference with  his  official  influence  on  the  legislative 
process.  Without  attempting  to  usurp  plaintiffs'  legisla- 
tive functions,  the  Court  notes  that  they  have  been  and 
are  now  free  to  introduce,  consider  and  vote  on  legisla- 
tion paralleling  the  Panama  Canal  Treaty,  to  determine 
if  a  majority  of  the  House  approves  transfer  of  territori- 
al sovereignty.7  This  approach  is  admittedly  more  diffi- 
cult than  voting  on  provisions  submitted  by  the  Presi- 
dent to  the  House.  However,  since  the  issue  is  whether 
the  President  has  usurped  plaintiffs'  constitutional 
right  to  vote,  the  comparative  facility  of  different  meth- 
ods of  voting  is  not  determinative.  Just  as  in  Harrington 
and  Metcalf,  the  fact  that  legislators  have  been  ham- 
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Cir.  1975;  McRae  v.  Mathews,  421  F.  Supp.  533,  540  (E.D.N.Y.  1976). 
The  logic  of  this  rule,  which  serves  to  limit  Congressional  interven- 
tion in  every  case  interpreting  federal  laws,  applies  to  enacted 
treaties  as  well  as  statutes. 

7  The  Court  is  in  no  way  implying  that  plaintiffs  would  having 
standing  if  the  House  had  passed  a  resolution  on  the  proper  proce- 
dural role  of  the  House  or  on  the  merits  of  Canal  Zone  territorial 
sovereignty  transfer.  See  the  discussion  of  institutional  and  deriva- 
tive standing  in  Harrington  at  199  n.41. 
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pered  in  their  legislative  functions  is  not  sufficient  to 
show  a  nonspeculative  concrete  injury  in  fact. 

Plaintiff  Representatives  apparently  would  distin- 
guish Harrington  on  the  grounds  that  Congressional  in- 
formation sources  and  CIA  appropriations  are  matters 
more  amendable  to  legislative  control  than  disposition 
of  Canal  Zone  property.  They  would  point  to  the  "shall 
vote"  language  of  Article  IV  to  protect  their  right  to 
have  the  relevant  provisions  submitted  to  them  by  the 
President.  Precedent,  however,  demonstrates  that  plain- 
tiffs overestimate  the  importance  of  Article  IV  to  their 
claims  of  standing. 

This  court  rejected  a  similar  claim  based  on  Article 
IV  in  Public  Citizen  v.  Sampson,  379  F.  Supp.  662 
(D.D.C.  1974),  aff'd  without  opinion,  515  F.2d  1018  (D.C. 
Cir.  1975),  where  several  congressmen  challenged  Gen- 
eral Services  Administration  (GSA)  regulations  which 
authorized  agencies  to  grant  rights  to  patents  and  in- 
ventions developed  with  federal  funds.  The  court  di- 
missed  their  complaint  for  lack  of  standing,  finding  that 
promulgation  of  the  regulations  did  not  cause  an  injury 
in  fact  to  plaintiffs  in  their  legislative  roles,  since  it  was 
' 'beyond  perad venture  that  plaintiff  Congressmen  could 
tomorrow  propose  legislation  regulating  the  contractual 
authority"  of  GSA.  379  F.  Supp.  at  667. 

Admittedly,  patents  do  not  rival  territorial  sovereign- 
ty over  the  Panama  Canal  Zone  in  importance.  Howev- 
er, an  argument  that  the  Court  should  not  apply  the 
holding  in  Public  Citizen  to  this  more  consequential 
case  proves  too  much,  enven  that  the  sovereignty  issues 
here  owe  their  dramatic  significance  to  the  foreign 
policy  context  in  which  the  case  arises.  This  is  not  to 
say  that  interpretation  of  Article  IV,  where  that  Article 
allegedly  conflicts  with  the  President's  treaty  making 
powers,  is  a  nonjusticiable  political  question.  Rather, 
considering  that  plaintiffs  do  have  legislative  avenues 
open  to  them  in  a  situation  rooted  in  international  rela- 
tions, the  Court  justifiably  follows  the  precedent  of 
Public  Citizen  to  find  that  plaintiffs  have  not  demon- 
strated concrete  injury  in  fact.  Nor  is  the  Court  saying 
plaintiffs  are  not  entitled  to  a  judicial  remedy  because 
they  can   pursue   alternative   legislative  solutions.   In- 
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stead,  because  their  official  powers  as  Representatives 
remain  undiminished  in  substance,  they  have  not  suf- 
fered a  particularized,  nonspeculative  injury  in  their 
capacity  as  legislators.  See  Metcalf,  553  F.2d  at  189  & 
n.129.  ' 

In  a  second  relevant  case,  Pressler  v.  Simon,6  Repre- 
sentative Larry  Pressler  alleged  that  two  acts  establish- 
ing procedures  for  adjusting  congressional  pay  rates, 
without  the  traditional  requirement  of  specific  legisla- 
tion, violated  the  Article  I,  Section  1,  requirement  that 
Congressmen  "shall  receive  a  Compensation  for  their 
Services  to  be  ascertained  by  law."  Before  dismissing 
the  case  on  the  merits,  the  court  found  that  Representa- 
tive Pressler  did  not  have  an  injury  in  fact  for  standing 
purposes  at  least  until  his  salary  had  actually  been 
adjusted  by  operation  of  the  acts.  Until  that  time,  even 
though  nonlegislative  salary  recommendations  were  im- 
minent under  the  acts,  any  injury  was  "far  too  specula- 
tive" to  support  standing. 

Plaintiff  Representatives  here  allege  a  similarly  spec- 
ulative injury.  True,  like  Representative  Pressler,  they 
have  a  legitimate  interest  in  their  alleged  constitutional 
mandate  to  vote.  However,  the  Court  cannot  focus  on  an 
impairment  to  that  interest  until  exact  contours  of  the 
injury  are  defined,  until  an  event  equivalent  to  the 
automatic  adjustment  in  Representative  Pressler's 
salary  has  occurred. 

The  President  did  submit  the  treaties  to  the  Senate  in 
September  of  1977,  thereby  revealing  his  decision  to 
bypass  a  House  vote.  However,  many  contingencies 
remain  between  submission  and  entry  into  force  of  the 
treaties.  The  House  is  free  to  vote  on  and  perhaps  ap- 
prove property  provisions  parellel  [sic]  to  those  of  the 
treaties.  The  Senate  may  yet  enact  treaty  amendments 
requiring  full  congressional  authorization  for  transfer  of 
American  property.9  The  Senate  could  disapprove  the 

8  428  F.  Supp.  302  (D.D.C.  1976)  (three-judge  court);  vacated  and 
remanded  for  reconsideration  in  light  of  new  legislation,  431  U.S. 
169  (1977);  Order  reinstating  prior  opinion,  C.A.  No.  76-782  (D.D.C. 
July  19,  1977);  dismissal  aff'd,  46  U.S.L.W.  3452  (Jan.  17,  1978). 

9  Two  such  amendments  were  introduced  in  the  Senate  Foreign 
Relations  Committee:  Amendment  No.  16  to  Ex.  N,  95-1  (Jan.  26, 
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treaties  or  require  amendments  unacceptable  to  the  Re- 
public of  Panama.  Diplomatic  problems  could  arise 
before  or  after  exchange  of  instruments  of  ratification. 

Postulating  that  these  events  will  not  come  to  pass, 
plaintiffs  deny  that  a  judicial  opinion  will  be  only  advi- 
sory at  this  point  in  time.  The  Court  is  not  prepared  to 
second-guess  the  political  contingencies  inherent  in  the 
treaty  making  and  legislative  processes.  Nor  can  the 
Court  now  assess  plaintiffs'  contention  that  ratification 
means  a  fait  accompli,  protected  from  judicial  interfer- 
ence. 

In  short,  the  Court  finds  plaintiffs'  injury  too  specula- 
tive to  fulfill  the  injury  in  fact  requirement  of  standing. 
A  declaratory  judgment  on  the  constitutional  right  of 
the  House  to  vote  on  the  territorial  sovereignty  provi- 
sions would  be  abstract  if  the  treaties  met  a  political 
death  in  the  House,  the  Senate  or  the  executive  branch. 
Insofar  as  plaintiffs'  object  to  an  actual  transfer  of 
American  property  without  House  approval,  the  listed 
contingencies  grow  in  significance.  See  Helms  v.  Vance, 
No.  77-83  (D.D.C.  Mar.  23,  1977),  affd  mem.,  No.  77- 
1295  (D.C.  Cir.  May  3,  1977).10 

Summary  and  Conclusion 

The  sixty  House  Members  have  not  suffered  a  con- 
crete non-speculative  injury  in  fact  to  their  right  to  vote 
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1978);  Reservation  No.  2  to  Ex.  N,  95-1.  These  were  both  tabled 
Report,  supra  note  4  at  123.  They  are,  however,  subject  to  reintro- 
duction  to  the  full  Senate. 

10  Helms  was  a  similar  suit  brought  by  Congressmen  before  the 
President  had  submitted  any  teaties  to  the  Senate.  In  an  opinion 
dismissing  the  suit  as  premature,  the  Honorable  Thomas  Flannery 
considered  the  contingency  of  Senate  ratification  to  be  a  ripeness 
factor.  In  the  instant  case,  as  often  happens  in  discussions  of  justi- 
ciability under  Article  III,  this  Court's  finding  that  any  injury  to 
plaintiffs  is  too  speculative  for  standing  purposes  overlaps  with  the 
ripeness  doctrine. 

The  above  discussion  is  equally  applicable  to  plaintiffs'  sugges- 
tion at  oral  argument  that  their  right  not  to  act  with  respect  to 
disposition  of  American  property  in  the  Canal  Zone  is  being  in- 
jured. Any  such  injury  will  occur,  if  at  all,  only  at  the  point  in  time 
when  the  property  is  actually  transferred. 
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on  the  Panama  Canal  treaties.  Possible  legislative  solu- 
tions are  still  available  to  them,  both  before  and  after 
any  Senate  ratification.  They  have  not  shown  nullifica- 
tion of  their  official  influence  upon  the  legislative  proc- 
ess. Further,  the  ultimate  enactment  of  the  territorial 
sovereignty  provisions  of  the  treaties  is  subject  to  many 
political  contingencies,  all  unpredictable  and  uncontrol- 
lable by  this  Court.  In  the  words  of  the  Supreme  Court, 

[t]o  permit  a  complainant  who  has  no  concrete 
injury  to  require  a  court  to  rule  on  important  con- 
stitutional issues  in  the  abstract  would  create  the 
potential  for  abuse  of  the  judicial  process,  distort 
the  role  of  the  Judiciary  in  its  relationship  to  the 
Executive  and  the  Legislature  and  open  the  Judici- 
ary to  an  arguable  charge  of  providing  "govern- 
ment by  injunction." 

Schlesinger  v.  Reservists  to  Stop  the  War,  418  U.S.  208, 
222  (1974). 

Because  plaintiffs  have  not  met  the  "irreducible  con- 
stitutional minimum"  of  a  concrete  injury  in  fact  to 
their  legislative  roles,  they  do  not  have  standing  and  no 
further  inquiry  is  necessary.  The  Court  lacks  subject 
matter  jurisdiction  and  the  defendant's  motion  to  dis- 
miss must  be  granted. 

Ordered  accordingly. 

Barrington  D.  Parker, 
United  States  District  Judge. 

Entered:  February  20,  1978. 


United  States  District  Court  for  the 
District  of  Columbia 

Civil  Action  No.  77-1733 

Mickey  Edwards,  Member  of  Congress — Oklahoma 
et  al.,  plaintiffs 

V. 

James  Earl  Carter,  President  of  the  United  States, 

defendant 

Order 

On  the  basis  of  the  Memorandum  Opinion  entered  in 
the  above-entitled  action  on  this  date,  it  is  this  20th  day 
of  February,  1978, 

ORDERED  that  the  motion  of  defendant  President 
James  Earl  Carter  to  dismiss  for  lack  of  subject  matter 
jurisdiction  is  granted  and  the  complaint  is  dismissed. 

Barrington  D.  Parker, 
United  States  District  Judge. 
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Mickey  Edwards 
Member  of  Congress,  Oklahoma,  et  ah,  appellants 


James  Earl  Carter 
President  of  the  United  States 


On  Motion  for  Injunction  Pending  Appeal, 

Motion  for  Summary  Reversal,  and 

Motion  for  Summary  Affirmance 

(D.C.  Civil  77-1733) 


Argued  March  10,  1978 

Decided  April  6,  1978 

Daniel  J.  Popeo,  with  whom  Joel  D.  Joseph  and  Paul 
D.  Kamenar  were  on  the  motion  for  an  injunction  pend- 
ing appeal  and  the  motion  for  summary  reversal,  for 
appellants. 


Bills  of  costs  must  be  filed  within  14  days  after  entry  of  judgment.   The 
court  looks  with  disfavor  upon  motions  to  file  bills  of  costs  out  of  time. 
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Robert  E.  Kopp,  Attorney,  Department  of  Justice,  with 
whom  Steven  I.  Frank,  and  Brook  Hedge,  Attorneys,  De- 
partment of  Justice,  were  on  the  motion  for  summary 
affirmance,  for  appellee. 

Before:  Fahy,  Senior  Circuit  Judge,  and  McGowan 
and  MacKinnon,  Circuit  Judges. 

Opinion  Per  Curiam. 

Dissenting  opinion  filed  by  Circuit  Judge  MacKinnon. 

Per  Curiam:  This  is  an  appeal  from  the  District 
Court's  dismissal  of  a  challenge  to  appellee's  use  of  the 
treaty  power  to  convey  to  the  Republic  of  Panama  United 
States  properties,  including  the  Panama  Canal,  located  in 
the  Panama  Canal  Zone.1    Appellants,  sixty  members  of 


1  Two  treaties,  signed  by  the  chief  executives  of  Panama 
and  the  United  States,  were  presented  to  the  Senate  for  rati- 
fication. The  Treaty  Concerning  the  Permanent  Neutrality 
and  Operation  of  the  Panama  Canal  has  now  been  ratified 
by  the  Senate,  see  note  2  infra.  The  Article  conveying  the 
Canal  Zone  properties  to  the  Republic  of  Panama  is  contained 
in  the  Panama  Canal  Treaty: 

Property  Transfer  and  Economic 
Participation  By  The  Republic  of  Panama 

1.  Upon  termination  of  this  Treaty,  the  Republic  of 
Panama  shall  assume  total  responsibility  for  the  man- 
agement, operation,  and  maintenance  of  the  Panama 
Canal,  which  shall  be  turned  over  in  operating  condition 
and  free  of  liens  and  debts,  except  as  the  two  Parties 
may  otherwise  agree. 

2.  The  United  States  of  America  transfers,  without 
charge,  to  the  Republic  of  Panama  all  right,  title  and 
interest  the  United  States  of  America  may  have  with 
respect  to  all  real  property,  including  non-removable 
improvements  thereon,  as  set  forth  below: 

(a)  Upon  the  entry  into  force  of  this  Treaty,  the 
Panama  Railroad  and  such  property  that  was  located  in 
the  former  Canal  Zone  but  that  is  not  within  the  land  and 
water  areas  the  use  of  which  is  made  available  to  the 
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the  House  of  Representatives,  sought  a  declaratory  judg- 
ment that  the  exclusive  means  provided  in  the  Constitu- 
tion for  disposal  of  United  States  property  requires 
approval  of  both  Houses  of  Congress,  see  Art.  IV,  §  3, 
cl.  2,  and  that  therefore  the  Panama  Canal  Zone  may 
not  be  returned  to  Panama  through  the  Treaty  process, 
which  invests  the  treaty-making  power  in  the  President 
by  and  with  the  advice  and  consent  of  two-thirds  of  the 
Senate  present,  see  Art.  II,  §  2,  cl.  2.   Appellee  contends 


United  States  of  America  pursuant  to  this  Treaty.  How- 
ever, it  is  agreed  that  the  transfer  on  such  date  shall  not 
include  buildings  and  other  facilities,  except  housing,  the 
use  of  which  is  retained  by  the  United  States  of  America 
pursuant  to  this  Treaty  and  related  agreements,  outside 
such  areas; 

(b)  Such  property  located  in  an  area  or  a  portion 
thereof  at  such  time  as  the  use  by  the  United  States  of 
America  of  such  area  or  portion  thereof  ceases  pursuant 
to  agreement  between  the  two  Parties. 

(c)  Housing  units  made  available  for  occupancy  by 
members  of  the  Armed  Forces  of  the  Republic  of  Panama 
in  accordance  with  paragraph  5(b)  of  Annex  B  to  the 
Agreement  in  Implementation  of  Article  IV  of  this  Treaty 
at  such  time  as  such  units  are  made  available  to  the 
Republic  of  Panama. 

(d)  Upon  termination  of  this  Treaty,  all  real  prop- 
erty and  non-removable  improvements  that  were  used  by 
the  United  States  of  America  for  the  purposes  of  this 
Treaty  and  related  agreements  and  equipment  related 
to  the  management,  operation  and  maintenance  of  the 
Canal  remaining  in  the  Republic  of  Panama. 

3.  The  Republic  of  Panama  agrees  to  hold  the  United 
States  of  America  harmless  with  respect  to  any  claims 
which  may  be  made  by  third  parties  relating  to  rights, 
title  and  interest  in  such  property. 

4.  The  Republic  of  Panama  shall  receive,  in  addition, 
from  the  Panama  Canal  Commission  a  just  and  equitable 
return  on  the  national  resources  which  it  has  dedicated  to 
the  efficient  management,  operation,  maintenance,  protec- 
tion and  defense  of  the  Panama  Canal  .... 


29-415  O  -  78  . 
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that  the  Constitution  permits  United  States  territory  to 
be  disposed  of  either  through  congressional  legislation  or 
through  the  treaty  process,  and  that  therefore  the  Presi- 
dent's decision  to  proceed  under  the  treaty  power  is  con- 
stitutionally permissible. 

The  District  Court  did  not  reach  the  merits  of  this 
controversy;  rather,  it  dismissed  the  complaint  for  lack 
of  jurisdiction  after  concluding  that  appellants  lacked 
standing  because  they  had  failed  to  demonstrate  injury 
in  fact  from  the  President's  invocation  of  the  treaty 
process.  A  notice  of  appeal  and  a  request  for  a  prelimi- 
nary injunction  pending  appeal  were  immediately  filed 
with  this  court.  Appellee  has  moved  for  summary  affirm- 
ance of  the  District  Court's  judgment  either  on  the 
jurisdictional  ground  stated  by  the  District  Court  or  on 
the  merits  of  appellants'  contention;  appellants  have 
moved  for  summary  reversal.  We  have  heard  oral  argu- 
ment and  have  considered  the  case  on  an  expedited  basis.2 
For  the  reasons  appearing  below,  we  affirm  the  dismissal 
of  the  complaint,  not  on  the  jurisdictional  ground  relied 
on  by  the  District  Court  but  for  failure  to  state  a  claim 
on  which  relief  may  be  granted. 

I 

In  addition  to  its  argument  on  the  merits,  appellee 
has  presented  several  substantial  and  complex  challenges 
to  the  jurisdiction  of  the  federal  courts  to  adjudicate  the 
merits  of  the  constitutional  question  presented  in  this 
case.  We  refer  not  only  to  the  contentions  as  to  lack 
of  standing,  but  also  to  the  arguments  that  appellants' 
action  is  both  premature  and  presents  a  nonjusticiable 
political  question.    Deciding  only  the  jurisdictional  issue 


2  The  Senate  consented  to  The  Neutrality  Treaty  on  March 
14,  1978.  It  is  expected  that  the  vote  on  the  Panama  Canal 
Treaty  will  occur  in  early  April  1978. 
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before  us  could  result  in  this  court,  or  the  Supreme  Court, 
remanding  the  case  for  further  proceedings  either  on  the 
merits  or  on  jurisdictional  issues.  Because  the  merits  of 
this  controversy  present  a  pure  question  of  law,  with  no 
need  of  a  hearing  for  fact  development,  because  these 
merits  are  so  clearly  against  the  parties  asserting  juris- 
diction, and  because  the  judgment  appealed  from  was 
based  on  only  one  of  several  asserted  grounds  of  lack 
of  jurisdiction,  we  believe  it  is  appropriate  to  proceed 
directly  to  the  merits  of  this  case^J  This  conclusion  is 
.bolstered  when  the  time  constraints  imposed  by  the  im- 
mediacy of  Senate  action  on  the  treaties  are  considered. 
See  Adams  v.  Vance,  No.  77-1960  (D.C.  Cir.  Jan.  17, 
1978),  at  8  n.7  and  cases  cited  therein. 

Consequently,  the  precise  question  we  address  is  whether 
the  constitutional  delegation  found  in  Art.  IV,  §  3,  cl.  2 
is  exclusive  so  as  to  prohibit  the  disposition  of  United 
States  property  by  self-executing  treaty — i.e.,  a  treaty 
enacted  in  accordance  with  Art.  II,  §  2,  cl.  2,  which  be- 
comes effective  without  implementing  legislation. 

II 

Article  IV,  §  3,  cl.  2  of  the  Constitution  states  in  its 
entirety : 

The  Congress  shall  have  Power  to  dispose  of  and 
make  all  needful  Rules  and  Regulations  respecting 
the  Territory  or  other  Property  belonging  to  the 
United  States ;  and  nothing  in  this  Constitution  shall 
be  so  construed  as  to  Prejudice  any  Claims  of  the 
United  States,  or  of  any  particular  States. 

Appellants  contend  that  this  clause  gives  Congress  ex- 
clusive power  to  convey  to  foreign  nations  any  property, 
such  as  the  Panama  Canal,  owned  by  the  United  States.3 


3  In  addressing  the  merits,   we  assume  without  deciding 
that  the  Panama  Canal  Zone  real  property  which  would  be 
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We  find  such  a  construction  to  be  at  odds  with  the  word- 
ing of  this  and  similar  grants  of  power  to  the  Congress, 
and,  most  significantly,  with  the  history  of  the  constitu- 
tional debates.4 


conveyed  by  the  Panama  Canal  Treaty  is  indeed  property 
belonging  to  the  United  States.  Appellee  has  not  contended 
otherwise  and  neither  party  has  briefed  this  issue. 

4  The  Senate  Foreign  Relations  Committee  has  thoroughly 
considered  and  rejected  appellants'  argument.  That  Com- 
mittee reported  the  treaties  with  Panama  to  the  full  Senate 
by  a  14  to  1  vote,  and  the  one  dissenting  Senator  did  not  dis- 
pute the  power  of  the  President,  by  and  with  the  advice  and 
consent  of  two-thirds  of  the  Senate  present,  to  transfer  United 
States  property.  See  Exec.  Rept.  No.  95-12  (95th  Cong.,  2d 
Sess.,  Feb.  3, 1978). 

In  addition  to  the  American  Law  Institute's  Restatement  of 
Foreign  Relations  Law,  see  infra,  other  authorities  in  agree- 
ment with  this  conclusion  include  Professor  Louis  Henkin, 
see  L.  Henkin,  Foreign  Affairs  and  the  Constitution 
159-60  (1965);  Dean  Louis  Pollak,  see  124  Cong.  Rec,  No.  8, 
at  5729  (95th  Cong.,  Jan.  30,  1978) ;  Professor  Covey  Oliver, 
see  Hearings  Before  the  Committee  on  Foreign  Relations, 
Part  IV,  at  95,  103,  112-13  (Jan.  19,  1978) ;  and  Professor 
John  Norton  Moore,  see  id.  at  89,  93-94.  The  Attorney  Gen- 
eral and  the  State  Department  Legal  Advisor  have  also  issued 
opinions  that  the  Panama  Canal  may  be  disposed  of  through 
self-executing  treaty.  See  Opinion  of  the  Attorney  General 
to  the  Secretary  of  State,  Aug.  11,  1977;  Hearings  Before 
the  Subcommittee  on  the  Separation  of  Powers  of  the  Sen- 
ate Judiciary  Committee,  Part  I,  at  3-25  (July  29,  1977). 
Raoul  Berger,  in  testimony  before  the  Subcommittee  on 
Separation  of  Powers  of  the  Senate  Judiciary  Committee 
in  the  fall  of  1977,  expressed  a  contrary  position.  His  thesis 
seems  to  be  that  the  President  and  Senate  cannot  exercise  un- 
der the  treaty  power  any  power  granted  to  Congress,  see 
Hearings  Before  the  Subcommittee  on  Separation  of  Powers, 
(95th  Cong.  1st  Sess.,  Nov.  3,  1977).  We  agree  with  Pro- 
fessor Henkin  that  such  a  narrow  view  of  the  treaty  power 
would,  by  "outlaw  [ing]  treaties  on  matters  as  to  which  Con- 
gress could  legislate  domestically,"  "virtually  wipe  out  the 
treaty  power."  L.  Henkin,  supra,  at  149. 

[Continued] 
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The  grant  of  authority  to  Congress  under  the  property 
clause  states  that  "The  Congress  shall  have  Power  .  .  .," 
not  that  only  the  Congress  shall  have  power,  or  that  the 
Congress  shall  have  exclusive  power.  In  this  respect  the 
property  clause  is  parallel  to  Article  I,  §  8,  which  also 
states  that  "The  Congress  shall  have  Power  .  .  .  ."  Many 
of  the  powers  thereafter  enumerated  in  §  8  involve  mat- 
ters that  were  at  the  time  the  Constitution  was  adopted, 
and  that  are  at  the  present  time,  also  commonly  the  sub- 
ject of  treaties.  The  most  prominent  example  of  this  is 
the  regulation  of  commerce  with  foreign  nations,  Art.  1, 
§  8,  cl.  3,  and  appellants  do  not  go  so  far  as  to  contend 
that  the  treaty  process  is  not  a  constitutionally  allowable 
means  for  regulating  foreign  commerce.  It  thus  seems  to 
us  that,  on  its  face,  the  property  clause  is  intended  not 
to  restrict  the  scope  of  the  treaty  clause,  but,  rather,  is 
intended  to  permit  Congress  to  accomplish  through  legis- 
lation what  may  concurrently  be  accomplished  through 
other  means  provided  in  the  Constitution. 

The  American  Law  Institute's  Restatement  of  Foreign 
Relations,  directly  addressing  this  issue,  comes  to  the 
same  conclusion  we  reach: 

The  mere  fact,  however,  that  a  congressional  power 
exists  does  not  mean  that  the  power  is  exclusive  so 
as  to  preclude  the  making  of  a  self-executing  treaty 
within  the  area  of  that  power. 

ALI  Restatement  of  Foreign  Relations  Law    (2d), 
§  141,  at  435  (1965).   The  section  of  the  Restatement  re- 


4  [Continued] 

We  note  that  Professor  Henkin's  treatise  leaves  no  doubt 
but  that  he  is  in  agreement  with  our  position.  The  passage 
quoted  by  the  dissent,  as  is  realized  upon  a  careful  reading 
of  the  passage  itself  (with  its  references  to  "unilateral"  Presi- 
dential action  and  "executive  order  [s]"),  concerns  the  limita- 
tions upon  the  President's  power  to  dispose  of  property 
through  unilateral  executive  action.  See  note  24  infra. 
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lied  on  by  the  dissent  merely  states  that  the  treaty  power, 
like  all  powers  granted  to  the  United  States,  is  limited  by 
other  restraints  found  in  the  Constitution  on  the  exercise 
of  governmental  power  (Rest.  For.  Rel.  §  117 ).5  Of 
course  the  correctness  of  this  proposition  as  a  matter  of 
constitutional  law  is  clear.  See  Reid  v.  Covert,  354  U.S.  1 
(1957) ;  Geoffroy  v.  Riggs,  132  U.S.  258  (1890) ;  Asakura 
v.  Seattle,  265  U.S.  332  (1924),  also  relied  on  by  the 
dissent.  To  urge,  as  does  the  dissent,  that  the  transfer 
of  the  Canal  Zone  property  by  treaty  offends  this  well- 
settled  principle — that  the  treaty  power  can  only  be  ex- 
ercised in  a  manner  which  conforms  to  the  Constitution — 
begs  the  very  question  to  be  decided,  namely,  whether 
Art.  IV,  §  3,  cl.  2  places  in  the  Congress  the  exclusive 
authority  to  dispose  of  United  States  property.6 

There  are  certain  grants  of  authority  to  Congress  which 
are,  by  their  very  terms,  exclusive.  In  these  areas,  the 
treaty-making  power  and  the  power  of  Congress  are  not 
concurrent;  rather,  the  only  department  of  the  federal 
government  authorized  to  take  action  is  the  Congress.  For 
instance,  the  Constitution  expressly  provides  only  one 
method — congressional  enactment — for  the  appropriation 
of  money : 


5  Similarly,  §118(1)  of  the  Restatement  lends  no  support 
to  the  dissent's  position  because  it  is  not  even  relevant  to  the 
issue  before  us.  That  section,  consistent  with  Missouri  v. 
Holland,  252  U.S.  416  (1920),  indicates  that  the  treaty  power 
is  broader  than  the  power  of  Congress  to  enact  legislation. 
The  issue  before  us,  on  the  other  hand,  is  whether  the  treaty 
power  extends  to  an  area  in  which  Congress,  by  virtue  of 
Art.  IV,  §  3,  cl.  2,  does  have  power  to  enact  legislation. 

6  It  is  important  to  understand  the  limited  scope  of  this 
inquiry.  If  Art.  IV,  §  3,  cl.  2  does  in  fact  provide  the  exclu- 
sive means  of  property  disposition,  i.e.,  by  legislation,  clearly 
a  self-executing  treaty  would  be  a  constitutionally  imper- 
missible alternative.  As  the  dissent  repeatedly  indicates,  the 
treaty  power  may  not  encroach  on  delegation  made  exclusively 
to  Congress. 
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No  Money  shall  be  drawn  from  the  Treasury,  but 
in  Consequence  of  Appropriations  made  by  Law. 

Art.  I,  §  9,  cl.  7.  Thus,  the  expenditure  of  funds  by  the 
United  States  cannot  be  accomplished  by  self-executing 
treaty;  implementing  legislation  appropriating  such  funds 
is  indispensable.  Similarly,  the  constitutional  mandate 
that  "all  Bills  for  raising  Revenue  shall  originate  in  the 
House  of  Representatives,"  Art.  1,  §  7,  cl.  1,  appears,  by 
reason  of  the  restrictive  language  used,  to  prohibit  the 
use  of  the  treaty  power  to  impose  taxes.7 

These  particular  grants  of  power  to  Congress  operate 
to  limit  the  treaty  power  because  the  language  of  these 
provisions  clearly .  precludes  any  method  of  appropriating 
money  or  raising  taxes  other  than  through  the  enactment 
of  laws  by  the  full  Congress.  This  is  to  be  contrasted 
with  the  power-granting  language  in  Art.  1,  §  8,  and  in 
Art.  IV,  §  3,  cl.  2.  Rather  than  stating  the  particular 
matter  of  concern  and  providing  that  the  enactment  of  a 
law  is  the  only  way  for  the  federal  government  to  take 


7  The  dissent  argues  that  because  the  power  to  declare  war 
is  exclusively  reserved  to  Congress  by  Art.  1,  §  8,  so  also 
must  be  the  power  to  dispose  of  United  States  property,  which 
power  is  granted  to  Congress  in  the  same  language  as  the 
war-making  power.  Cf.  L.  Henkin,  supra,  at  160  n.**.  The 
sui  generis  nature  of  a  declaration  of  war  and  the  unique 
history  indicating  the  Framers'  desire  to  have  both  Houses 
of  Congress  concur  in  such  a  declaration,  may  place  it  apart 
from  the  other  congressional  powers  enumerated  in  Art.  1, 
§  8  and  in  Art.  IV,  §  3,  cl.  2.  The  history,  discussed  infra, 
of  the  constitutional  convention  and  ratifying  conventions 
with  respect  to  the  property  clause  and  the  treaty  clause, 
on  the  other  hand,  clearly  demonstrates  the  Framers'  inten- 
tion to  allow  disposition  of  the  United  States  property  through 
self-executing  treaty.  Moreover,  while  there  are  numerous 
instances  in  past  treaty  practice  of  the  latter,  we  know  of 
no  instance  in  which  the  United  States  has  been  in  a  state  of 
formally  declared  war  without  a  congressional  declaration 
thereof. 
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action  regarding  that  matter,  these  provisions  state  sim- 
ply that  Congress  shall  have  power  to  take  action  on  the 
matters  enumerated. 

Thus  it  appears  from  the  very  language  used  in  the 
property  clause  that  this  provision  was  not  intended  to 
preclude  the  availability  of  self-executing  treaties  as  a 
means  for  disposing  of  United  States  property.  The  his- 
tory of  the  drafting  and  ratification  of  that  clause  con- 
firms this  conclusion.  The  other  clause  in  Art.  IV,  §  3 
concerns  the  procedures  for  admission  of  new  states  into 
the  Union,  and  the  debates  at  the  Constitutional  Conven- 
tion clearly  demonstrate  that  the  property  clause  v/as  in- 
tended to  delineate  the  role  to  be  played  by  the  Central 
government  in  the  disposition  of  Western  lands  which 
were  potential  new  states.  Several  individual  states  had 
made  territorial  claims  to  portions  of  these  lands;  and  as 
finally  enacted  the  property  clause,  introduced  in  the 
midst  of  the  Convention's  consideration  of  the  admission 
of  new  states,  sought  to  preserve  both  federal  claims  and 
conflicting  state  claims  to  certain  portions  of  the  Western 
lands.8 

The  proceedings  of  the  Virginia  state  ratifying  con- 
vention provide  further  evidence  of  the  limited  scope  of 
the  property  clause.  During  a  debate  in  which  the  mean- 
ing of  the  clause  was  questioned,  Mr.  Grayson  noted 
that  the  sole  purpose  for  including  this  provision  was 
to  preserve  the  property  rights  of  the   states   and  the 


8  The  states'  claims  to  unsettled  Western  (trans- Allegheny) 
regions  were  based  on  charters  granted  to  them  from  Great 
Britain.  Landless  states  argued  that  all  Western  lands  should 
inure  to  the  benefit  of  all  states,  i.e.,  should  be  federal  proper- 
ties. See  H.  Hockett,  The  Constitutional  History  of  the 
United  States  1776-1826, 143-46  (1939) ;  2  M.  Farrand,  The 
Records  of  the  Federal  Convention  of  1787,  461-66  (1937) ; 
3  id.  at  226-27. 
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federal  government  to  the  Western   territory   as   these 
rights  existed  during  the  Confederation.9 

This  history  demonstrates  the  limited  concerns  giving 
rise  to  the  inclusion  of  Article  IV  §  3,  cl.  2  in  the  Con- 
stitution. Whether  or  not  this  historical  perspective 
might  serve  as  a  basis  for  restricting  the  scope  of  con- 
gressional power  under  the  property  clause,  we  view  it 
as  persuasive  evidence  for  rejecting  the  claim  that  Article 
IV  is  an  express  limitation  on  the  treaty  power,  fore- 
closing the  availability  of  that  process  as  a  constitu- 
tionally permissible  means  of  disposing  of  American  in- 
terests in  the  Panama  Canal  Zone. 

Ill 

The  debates  over  the  treaty  clause  at  the  Constitu- 
tional Convention  and  state  ratifying  conventions  even 
more  directly  demonstrate  the  Framers'  intent  to  permit 
the  disposition  of  United  States  property  by  treaty  with- 
out House  approval.    As  originally  reported  to  the  Con- 


9  This  issue  arose  in  a  debate  over  the  treaty  clause  that  was 
not  unlike  the  controversy  before  this  court.  Governor  Ran- 
dolph of  Virginia  stated  that  he  could  "conceive  that  neither 
the  life  nor  property  of  any  citizen,  nor  the  particular  right 
of  any  state,  can  be  affected  by  a  treaty."  He  then  argued 
that  Art.  IV,  §  3  must  be  intended  to  protect  against  the 
dismemberment  of  the  Union.   Mr.  Grayson  replied  that 

[t]his  clause  was  inserted  for  the  purpose  of  enabling 
Congress  to  dispose  of,  and  make  all  needful  rules  and 
regulations  respecting,  the  territory,  or  other  property, 
belonging  to  the  United  States,  and  to  ascertain  clearly 
that  the  claims  of  particular  states,  respecting  territory 
should  not  be  prejudiced  by  the  alteration  of  the  gov- 
ernment, but  be  on  the  same  footing  as  before;  that  it 
could  not  be  construed  to  be  a  limitation  on  the  power  of 
making  treaties. 

3  Elliot's  Debates  in  the  Several  State  Conventions  on 
the  Adoption  of  the  Federal  Convention  504-05  (1907). 
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vention,  authority  to  make  treaties  would  have  been 
entrusted  to  a  majority  of  the  Senate,  without  even  Pres- 
idential participation.10  However,  this  structure  was 
thought  to  entrust  too  much  power  to  the  Senate,  and  the 
provision  was  subsequently  amended  to  include  an  active 
Presidential  role.  Nonetheless,  concern  over  the  exten- 
sive scope  of  the  power  remained ;  particularly  worrisome 
was  the  potential  use  of  treaties  as  a  means  of  effecting 
territorial  cessions.  Elbridge  Gerry  expressed  this  fear 
when  he  noted  that  "[i]n  Treaties  of  peace  the  dearest 
interests  will  be  at  stake,  as  the  fisheries,  territory,  etc. 
In  treaties  of  peace  also  there  is  more  danger  to  the 
extremities  of  the  Continent,  of  being  sacrificed  than  on 
any  other  occasion."  1J 

Concern  about  the  sweeping  character  of  the  treaty 
clause  led  to  several  proposed  amendments  aimed  at  limit- 
ing its  exercise.  One  amendment  would  have  restricted 
this  power  by  requiring  that  "no  Treaty  of  Peace  affect- 
ing Territorial  rights  should  be  made  without  the  con- 
currence of  two  thirds  of  the  (members  of  the  Senate 
present. ) "  12  For  some  delegates,  however,  merely  in- 
creasing the  level  of  Senate  approval  did  not  go  far 
enough  towards  ensuring  the  proper  exercise  of  the 
treaty  power.  Thus  Connecticut's  Roger  Sherman  pro- 
posed an  amendment  providing  that  "no  such  [territorial] 
rights  should  be  ceded  without  the  sanction  of  the  Legis- 
lature." u 

The  Committee  of  Eleven,  in  whose  hands  this  issue 
finally  rested,  rejected  the  proposed  amendment  for  House 


10  The  account  in  the  text  is  from  2  Farrand,  supra,  at 
540-49. 

11  Id.  at  541. 

12  Id.  at  543. 

13  3  Elliot's  Debates,  supra,  at  500. 
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participation.  Instead,  a  provision  requiring  a  two-thirds 
Senate  vote  for  the  passage  of  all  treaties  was  adopted. 
This  choice  clearly  indicates  the  Framers'  satisfaction 
with  a  supermajoritarian  requirement  in  the  Senate, 
rather  than  House  approval,  to  serve  as  a  check  upon 
the  improvident  cession  of  United  States  territory. 

That  the  two-thirds  voting  requirement  did  not  affect 
the  scope  of  the  treaty  power,  but  only  made  ratification 
of  treaties  more  difficult,  was  clearly  understood  at  the 
state  ratifying  conventions.  An  amendment  proposed  at 
the  Virginia  Convention  provided  that 

no  treaty  ceding,  contracting,  restraining,  or  sus- 
pending the  territorial  rights  or  claims  of  the  United 
States  .  .  .  shall  be  made,  but  in  case  of  the  most 
urgent  and  extreme  necessity;  nor  shall  any  such 
treaty  be  ratified  without  the  concurrence  of  three 
fourths  of  the  whole  number  of  the  members  of 
both  houses  respectively.14 

This,  and  a  similar  amendment  offered  at  the  North 
Carolina  Convention,15  evidence  the  broad  interpretation 
given  Article  II,   §  2  at  the  time  of  its  inception.16    As 


14  Id.  at  660. 

15  See  S.  Crandall,  Treaties,  Their  Making  and  En- 
forcement 63  (2d  Ed.  1916) ;  4  Elliot's  Debates,  supra,  at 
115. 

16  James  Madison  stated  that  "I  do  not  conceive  that  power 
is  given  to  the  President  and  Senate  to  dismember  the  empire, 
or  to  alienate  any  great,  essential  right."  But  he  continued 
by  noting  "I  do  not  think  the  whole  legislative  authority 
have  this  power.  The  exercise  of  the  power  must-be  consistent 
with  the  object  of  the  delegation."  3  Elliot's  Debates,  supra, 
at  514.  It  appears,  thus,  that  Madison  was  only  formulating 
a  well-recognized  limitation  on  all  of  the  constitutional  powers, 
namely,  that  the  exercise  of  constitutional  delegations  is 
restrained  by  the  basic  premises  upon  which  the  Union  and 
the  Constitution  were  created. 
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was  true  of  the  effort  at  the  Constitutional  Convention  to 
introduce  House  participation  in  ratification  of  treaties, 
these  state  attempts  to  limit  the  treaty  power  as  now 
contained  in  the  Constitution  also  failed. 

That  those  who  framed  and  ratified  the  Constitution 
rejected  several  express  attempts  to  limit  the  treaty  power 
in  the  manner  now  urged  by  appellants  greatly  under- 
mines the  interpretation  of  that  power  they  press  upon 
us.  From  this  evidence  we  conclude  that  the  disposition 
of  property  pursuant  to  the  treaty  power  and  without 
the  express  approval  of  the  House  of  Representatives  was 
both  contemplated  and  authorized  by  the  makers  of  the 
Constitution. 

IV 

In  view  of  the  lack  of  ambiguity  as  to  the  intended 
effects  of  the  treaty  and  property  clauses,  it  may  be 
surprising  that  judicial  pronouncements  over  the  past 
two  centuries  relating  to  these  constitutional  provisions 
are  somewhat  vague  and  conflicting.  However,  none  of 
the  actual  holdings  in  these  cases  addressed  the  precise 
issue  before  us — whether  the  property  clause  prohibits 
the  transfer  of  United  States  property  to  foreign  nations 
through  self-executing  treaties.  While,  therefore,  neither 
the  holdings  nor  the  dicta  of  these  previous  cases  are 
dispositive  of  the  case  before  us,  we  believe  that  in  the 
main  they  support  the  conclusions  we  have  stated  hereto- 
fore. 

One  line  of  cases,  involving  the  property  clause,  has 
arisen  in  the  context  of  the  division  of  power  between 
the  federal  government  and  the  states.  In  discussing  this 
question,  the  Supreme  Court  has  stated  that  Article  IV 
"implies  an  exclusion  of  all  other  authority  over  [United 
States]   property  which  could  interfere  with  this  right 
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or  obstruct  its  exercise."  ,T  We  think  that  the  most  rea- 
sonable interpretation  of  such  dicta,  occurring  in  the 
context  referred  to,  is  that  there  is  a  lack  of  any  con- 
stitutional basis  for  exercise  of  authority  by  individual 
states  over  United  States  property. ,K   But  that  a  specific 


17  Wisconsin  Cent.  R.R.  Co.  v.  Price  County,  133  U.S.  496, 
504  (1890). 

18  The  dissent  also  relies  upon  Alabama  v.  Texas,  347  U.S. 
272  (1954),  which  upheld  the  Submerged  Lands  Act  of  1953, 
67  Stat.  29.  The  reference  in  that  case  to  Congress'  power 
to  dispose  of  property  "without  limitation"  had  no  application 
to  whatever  limitation  on  Congress'  power  may  be  thought 
to  result  from  use  of  the  treaty  power  to  accomplish  disposal 
of  property.  Rather,  the  salient  question  in  the  case  was 
whether  Congress  could  grant  to  individual  states  indefeasible 
title  to  and  ownership  of  certain  resources  under  submerged 
marginal  ocean  lands.  Thus,  it  appears  that  in  referring  to 
Congress'  power  "without  limitation",  the  Court  was  holding 
that  Congress'  authority  under  Art.  IV,  §  3,  cl.  2  embraces 
any  disposition  of  property  of  the  United  States  chosen  by 
Congress.  See  also  Inter-Island  Co.  v.  Hawaii,  305  U.S.  306 
(1938)  (Under  the  Art.  IV,  §  3  powers  to  regulate,  Congress 
has  the  authority  to  permit  the  Territory  of  Hawaii  to  im- 
pose taxes  on  petitioner's  interstate  business  operations) ; 
United  States  v.  Celestine,  215  U.S.  278  (1909)  (Congress 
has  power  to  retain  federal  jurisdiction  over  crimes  com- 
mitted by  an  Indian  allottee  on  allotted  land  of  an  Indian 
reservation  within  the  confines  of  a  state) ;  Wisconsin  Cent. 
R.R.  Co.  v.  Price  County,  133  U.S.  496  (1890)  (United  States 
property  is  not  subject  to  state  taxation  since  enforcement  of 
such  a  tax  might  result  in  states,  instead  of  Congress,  controlling 
the  disposition  of  federal  property,  contrary  to  Art.  IV,  §  3,  cl.  2); 
Griffin  v.  United  States,  168  F.2d  457  (8th  Cir.  1948)  (county 
resolution  declaring  federally  owned  property  open  for  grazing  is 
invalid  encroachment  upon  power  delegated  to  Congress  to 
regulate  United  States  property). 

Appellants  also  cite  several  cases  that,  while  not  dealing 
with  federal-state  relations,  are  nonetheless  inapplicable  here. 
See  United  States  v.  Fitzgerald,  40  U.S.  (15  Pet.)  405  (1841) 
(an  individual  employee  of  the  federal  government  is  not  em- 
powered by  his  position  to  dispose  of  federal  property  without 
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congressional  power  is  exclusive  against  intrusion  by 
the  states  does  not  necessarily  remove  it  from  the  sphere 
of  the  federal  treaty  power. 

Another  line  of  cases,  involving  the  treaty  clause,  has 
arisen  in  the  context  of  conveyances  by  the  federal  gov- 
ernment to  Indian  tribes.  The  leading  case  on  the  power 
to  convey  such  land  by  self-executing  treaty  is  Holden  v. 
Joy,  84  U.S.  211  (1872).  In  quieting  adverse  claims  to 
certain  lands  west  of  the  Mississippi  which  had  previ- 
ously been  conveyed  to  the  Cherokee  nation  by  treaty,  the 
Court  had  to  determine  the  validity  of  the  original  grant 
to  the  Indians.    The  Court  noted  that 

still  it  is  insisted  that  the  President  and  Senate,  in 
concluding  [a  treaty  for  the  transfer  of  property], 
could  not  lawfully  covenant  that  a  patent  should 
issue  to  convey  lands  which  belonged  to  the  United 
States  without  the  consent  of  Congress.  ...  On  the 
contrary,  there  are  many  authorities  where  it  is 
held  that  a  treaty  may  convey  to  a  grantee  good 
title  to  such  lands  without  an  act  of  Congress  con- 
ferring it.  .  .  . 

Id.  at  247.  Because  later  congressional  enactments  re- 
peatedly recognized  the  validity  of  the  transfer,  the  Court 


further  congressional  authorization) ;  United  States  v.  Gratiot, 
39  U.S.  (14  Pet.)  526  (1840)  (congressional  authorization  to 
lease  publicly  owned  lead  mines  to  individuals  is  within  con- 
stitutional delegation  permitting  "disposal"  of  United  States 
property) ;  Sierra  Club  v.  Hickel,  533  F.2d  24  (9th  Cir.  1970), 
aff'd  sub  nom.  Sierra  Club  v.  Morton,  405  U.S.  727  (1972) 
Congress  had  the  power  to  delegate  regulation  of  the  public 
lands  to  Executive  officers). 

In  Sioux  Tribe  v.  United  States,  316  U.S.  317  (1942),  cited 
by  appellants,  the  Court  held  that  the  President  could  not  by 
Executive  Order  dispose  of  public  lands  without  congressional 
authorization.  However,  the  unilateral  nature  of  Presidential 
action  by  Executive  Order  renders  that  case  inapposite  here. 
Treaties  involve  not  only  Presidential  action  but  senatorial 
participation  as  well. 
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found  it  unnecessary  to  rest  its  decision  on  this  constitu- 
tional basis.  However,  the  principle  espoused  is  repeated 
in  subsequent  Supreme  Court  decisions. 

The  treaty  in  Holden  involved  a  cession  of  non-Indian 
lands  in  return  for  tribal  property.  More  common,  how- 
ever, were  treaties  in  which  Indian  tribes  ceded  to  the 
United  States  portions  of  their  lands  in  return  for,  gen- 
erally, some  money  and  the  creation  of  reservations. 
Usually  these  reservations  consisted  of  tracts  of  territory 
originally  occupied  by  the  tribes  and  excepted  by  the 
treaty  provisions  from  cession  to  the  federal  government. 
In  order  to  fully  comprehend  the  nature  of  the  property 
interest  transferred  by  the  United  States  in  these  reserva- 
tions it  is  necessary  to  understand  the  extent  of  the 
Indians'  legal  title  prior  thereto.  The  law  early  recog- 
nized the  limited  possessory  rights  of  Indians  in  their 
territory.  Ultimate  title,  that  necessary  to  dispose  of  the 
property,  rested  solely  in  the  hands  of  the  federal  gov- 
ernment. Johnson  v.  Mcintosh,  21  U.S.  (8  Wheat.)  542 
(1823).  The  purpose  of  the  reservation  treaties  was  to 
transfer  the  Indian  tribes'  possessory  rights  to  most  of 
their  property  to  the  United  States  in  exchange  for  a  fee 
simple  title  in  excepted  reservations.  Such  treaties,  then, 
clearly  disposed  of  United  States  property  interests. 

Supreme  Court  cases  involving  these  cessions  have  pro- 
vided dicta  similar  to  that  of  Holden  v.  Joy.  In  Jones  v. 
Meehan,  175  U.S.  1  (1899),  the  Court  considered  the 
nature  of  Indian  property  rights  acquired  by  "reserva- 
tion." There,  Chief  Moose  Dung  of  the  Chippewas  had 
"reserved"  a  certain  tract  of  land  in  a  treaty  ceding 
tribal  territory  to  the  United  States.  He  subsequently 
leased  some  of  that  property  to  various  individuals.  A 
challenge  was  made  questioning  the  Chief's  authority 
to  engage  in  that  transaction.  As  framed  by  the  Court, 
the  issue  for  resolution  was  whether  the  treaty  merely 
confirmed   Chief  Moose   Dung's  original  right  of  occu- 
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pancy  in  the  reserved  lands  or  whether  the  treaty 
granted  a  fee  simple  interest  to  the  reservee.  In  holding 
that  a  fee  simple  passed  under  the  treaty,19  the  court 
noted  that  "[i]t  is  well  settled  that  good  title  to  parts 
of  the  lands  of  an  Indian  tribe  may  be  granted  to  indi- 
viduals by  treaty  between  the  United  States  and  the  tribe, 
without  any  act  of  Congress,  or  any  patent  from  the 
Executive  authority  of  the  United  States."  175  U.S.  at 
10.  Thus  the  Court  concluded  that  the  treaty  power 
alone  was  sufficient  to  transfer  the  underlying  United  States 
title  in  the  reserved  lands.  In  a  similar  situation  the  Court  in 
Francis  v.  Francis,  203  U.S.  233,  241-42  (1906),  stated  that  "this 
court  and  the  highest  court  of  Michigan  concur  in  holding  that  a 
title  in  fee  may  pass  by  treaty  without  the  aid  of  an  act  of 
Congress." 

As  is  true  of  most  of  the  cases  in  which  the  Supreme 
Court  has  addressed  the  scope  of  the  treaty  power, 
Holden,  Jones,  and  Francis  involved  the  federal  govern- 
ment's interaction  with  Indian  tribes.  Because  of  the 
sui  generis  nature  of  the  relationship  between  the  Indian 
tribes  and  the  federal  government,  it  might  be  argued 
that  these  decisions  are  not  dispositive.20   We  think,  how- 


19  Jones  v.  Meehan  discussed  and  rejected  as  irreconcilable 
with  later  Supreme  Court  opinions  the  contrary  views  ex- 
pressed by  Attorney  General  Taney  and  Justice  Nelson,  which 
are  also  relied  on  by  the  dissent  in  the  case  before  us.  175 
U.S.   at   12-14. 

20  Although  this  unique  relationship  has  often  been  cited 
as  a  basis  for  distinguishing  "Indian  cases,"  we  question  the 
applicability  of  the  distinction  to  this  case.  This  sui  generis 
relationship  is  traditionally  found  in  the  context  of  individual 
rights,  and  it  does  not  seem  directly  relevant  to  the  scope  of 
the  treaty  power  vis-a-vis  other  sources  of  federal  power. 
The  Supreme  Court  long  ago  noted  that  "the  power  to  make 
treaties  with  the  Indian  tribes  is  as  we  have  seen,  coextensive 
with  that  to  make  treaties  with  foreign  nations."  United 
States  v.  43  Gallons  of  Whiskey,  93  U.S.  188,  197  (1876). 
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ever,  that  they  are  persuasively  supportive  of  the  au- 
thority of  the  President  and  the  Senate  under  the  treaty 
clause. 

V 

While  certain  earlier  judicial  interpretations  of  the 
interplay  between  the  property  clause  and  the  treaty 
clause  may  be  somewhat  confused  and  less  than  disposi- 
tive of  the  precise  issue  before  us,  past  treaty  practice 
is  thoroughly  consistent  with  the  revealed  intention  of  the 
Framers  of  these  clauses.  In  addition  to  the  treaties  with 
Indian  tribes  upheld  in  the  cases  discussed  above,  there 
are  many  other  instances  of  self-executing  treaties  with 
foreign  nations,  including  Panama,  which  cede  land  or 
other  property  assertedly  owned  by  the  United  States.21 
That  some  transfers  have  been  effected  through  a  con- 
gressional enactment  instead  of,  or  in  addition  to,  a 
treaty  signed  by  the  President  and  ratified  by  two-thirds 
of  the  Senate  present  lends  no  support  to  appellants'  posi- 
tion in  this  case,  because,  as  stated  previously,  self-exe- 
cuting treaties  and  congressional  enactments  are  alterna- 
tive, concurrent  means  provided  in  the  Constitution  for 
disposal  of  United  States  property. 

For  instance,  the  Treaty  with  Panama  of  1955,  6  U.S.T. 
2273,  transferred  certain  property  (a  strip  of  water  and 
other  sites  within  the  Canal  Zone)  to  Panama  without 
concurring  legislation  by  the  Congress,  while  transfer  of 
other  property  (owned  by  the  United  States  but  within 
the  jurisdiction  of  Panama)  was,  under  the  terms  of  the 
treaty  itself,  dependent  upon  concurring  legislation  by 
the  Congress.    The  decision  to  cast  some  but  not  all  of 


21  See,  e.g.,  Florida  Treaty  with  Spain  of  1819,  8  Stat.  252 
(256) ;  Treaty  Between  the  United  States  and  Great  Britain 
( Webster- Ashburton  Treaty,  1842),  12  Bevans  82;  Treaty 
between  the  United  States  and  Japan  (June  17,  1971),  23 
U.S.T.  447,  citations  in  note  22  infra. 
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the  articles  of  conveyance  in  non-self-executing  form  was 
a  policy  choice;  it  was  not  required  by  the  Constitution. 

The  transfer  of  property  contemplated  in  the  current 
instance  is  part  of  a  broader  effort  in  the  conduct  of  our 
foreign  affairs  to  strengthen  relations  with  another  coun- 
try, and  indeed  with  the  whole  of  Latin  America.  The 
Framers  in  their  wisdom  have  made  the  treaty  power 
available  to  the  President,  the  chief  executant  of  foreign 
relations  under  our  constitutional  scheme,  by  and  with 
the  advice  and  consent  of  two-thirds  of  the  members  of 
the  Senate  present,  as  a  means  of  accomplishing  these 
public  purposes. 

We  do  not  think  it  is  relevant  that  many  previous 
treaties  couched  in  self-executing  terms  have  been  dif- 
ferent in  scope,  dealing  with  boundary  issues  or  other- 
wise ceding  land  which  was  claimed  both  by  the  United 
States  and  by  a  foreign  nation.22  We  note  first  that  it 
is  hardly  surprising  that  land   transfers  often  involve 


22  See,  e.g.,  The  Treaty  with  Mexico  of  1933  (Rectification 
of  the  Rio  Grande),  9  Bevans  976;  The  Treaty  with  Mexico  of 
1963  (Solution  of  the  Chamizal  Problem),  15  U.S.T.  21;  The 
Treaty  with  Mexico  of  1970  (changing  position  of  Rio  Grande 
to  maintain  boundary),  23  U.S.T.  371;  Florida  Treaty  with 
Spain,  supra  note  21. 

The  dissent  asserts  that  the  treaties  with  Mexico  cited  here- 
in were  not  self- executing.  However,  the  only  portions  of 
these  treaties  dependent  upon  legislation  were  provisions  in 
the  latter  two  treaties  requiring  the  United  States  to  acquire 
certain  property  from  private  individuals  prior  to  ceding  it 
to  Mexico.  Because  such  acquisition  necessitated  appropria- 
tion of  funds,  implementing  legislation  was  required,  see  pp. 
9-10  supra.  Similarly,  the  treaties  with  Panama  also  will 
require  implementing  legislation  for  the  payment  of  annuities 
to  Panama  and  certain  other  provisions  in  the  treaties.  See 
Hearings  Before  the  Subcommittee  on  Separation  of  Powers, 
supra,  at  20  (Department  of  State  Statement  of  Legislation 
Required  to  Implement  Proposed  New  Agreement  with  Pana- 
ma). 
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boundaries  or  other  disputed  territory;  indeed,  it  is  in 
these  situations  that  the  decision  to  dispose  of  land  would 
most  often  be  made.  Second,  the  grant  of  power  to  Con- 
gress in  the  property  clause  is  not  predicated  on  the  ter- 
ritory disposed  of  being  on  a  boundary  or  being  the  sub- 
ject of  conflicting  claims.  Thus  we  do  not  understand  the 
basis  for  appellants'  argument  that,  even  if  that  clause 
does  not  provide  the  exclusive  means  of  disposing  of  dis- 
puted or  boundary  lands,  it  is  the  exclusive  source  of 
power  for  disposing  of  land  concededly  owned  by  the 
United  States.  If  the  status  of  the  land  has  any  bearing 
on  whether  it  may  be  conveyed  without  congressional  en- 
actment under  the  property  clause,23  it  would  seem  to  cut 
in  a  direction  contrary  to  that  urged  by  appellants,  for 
the  Western  lands  that  were  the  focus  of  the  property 
clause  were  the  subject  of  conflicting  claims  by  the  states 
and  the  federal  government. 


It  is  important  to  the  correct  resolution  of  the  legal 
issue  now  before  us  not  to  confuse  what  the  Constitution 
permits  with  what  it  prohibits.  In  deciding  that  Article 
IV,  §  3,  cl.  2  is  not  the  exclusive  method  contemplated  by  the 
Constitution  for  disposing  of  federal  property,  we  hold  that  the 
United  States  is  not  prohibited  from  employing  an  alternative 
means  constitutionally  authorized.24  Our  judicial  function  in 
deciding  this  lawsuit  is  confined  to  assessing  the  merits  of  the 


23  It  is  exceedingly  difficult  to  understand  why  the  consti- 
tutionality of  utilization  of  the  treaty  process  should  depend 
on  whether  the  nation  to  which  the  land  is  conveyed  has  pre- 
viously "claimed"  such  land. 

24  The  dissent  tends  to  obscure  the  distinction  between  the 
treaty  power  and  presidential  power  asserted  to  be  inherent 
in  his  authority  to  conduct  our  foreign  relations.  There  is  no 
doubt  that  the  latter  is  more  restricted  than  the  former.  As 
Professor  Henkin  notes: 

[Continued] 
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claim  of  appellants  that  in  the  conduct  of  foreign  relations  in  this 
matter,  involving,  inter  alia,  the  transfer  of  property  of  the 
United  States,  the  treaty  power  as  contained  in  Article  II,  §  2,  cl. 
2,  was  not  legally  available.  We  hold,  contrarily,  that  this  choice 
of  procedure  was  clearly  consonant  with  the  Constitution. 

For  the  foregoing  reasons,  the  judgment  of  the  District 
Court  dismissing  the  complaint  is 

Affirmed. 


2*  [Continued] 

Whatever,  then,  [the  President]  might  do  by  treaty  or 
other  international  agreement  ...  he  cannot  unilaterally 
regulate  commerce  with  foreign  nations,  or  make  do- 
mestic laws  punishing  piracy  or  defining  offenses  against 
the  nations  or  declare  war.  Equally,  he  cannot  exercise, 
even  for  foreign  affairs  purposes,  the  general  powers 
allocated  to  Congress:  he  cannot  regulate  patents  or 
copyrights  or  the  value  of  money,  or  establish  post  offices, 
or  dispose  of  American  territory  or  property.  .  .  . 

L.  Henkin,  supra  at  94-96  (1972)  (emphasis  added).  A  simi- 
lar view  is  expressed  in  the  1940  Opinion  of  the  Attorney  Gen- 
eral indicating  that  the  President  could  not,  by  executive 
agreement,  transfer  "mosquito"  boats  to  Great  Britain.  39  Op. 
Atty.  Gen.  484  (1940).  Additionally,  the  State  Department  Guide- 
lines, upon  which  the  dissent  draws,  states  that: 

The  President  may  conclude  an  international  agreement 
on  the  basis  of  existing  legislation  or  subject  to  legis- 
lation to  be  enacted  by  the  Congress.  .  .  . 

Department  of  State,  11  Foreign  Affairs  Manual  §  721.2  (a)  2. 
Thus  these  too  recognize  that  the  President,  when  acting 
alone,  has  only  limited  power.  However,  we  are  not  now  faced 
with  determining  the  permissibility  of  territorial  cession 
by  executive  agreement.  Before  us  is  the  much  broader  power 
established  by  the  treaty  clause  of  Art.  II,  §  2,  cl.  2.  Accord- 
ingly, these  authorities  are  not  applicable  here. 
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MacKinnon,  Circuit  Judge,  dissenting:  The  United 
States  Constitution  in  Article  IV,  §  3,  cl.  2  '  provides  that 
"The  Congress  shall  have  power  to  dispose  of  .  .  .  property 
belonging  to  the  United  States  .  .  ."  (emphasis  added). 
Because  of  this  specific  constitutional  provision,  it  is  my 
opinion  that  the  treaty  clause 2  does  not  authorize  the 
President  to  dispose  of  the  large  property  interests  of  the 
United  States  in  the  Panama  Canal  Agreement  without 
the  approval  of  Congress  to  the  transfer  of  the  property 
involved.  Yet  the  pending  treaty  with  the  Republic  of 
Panama  would  violate  the  Constitution  and  disenfranchise 
the  435  members  of  the  House  of  Representatives  from 
voting  as  members  of  "the  Congress"  upon  the  proposal 
to  "dispose  of"  eight  billion  dollars3  worth  of  Canal 
"property  belonging  to  the  United  States."  '  Since  we 
are  supposedly  a  participatory  democracy,  where  the  right 
and  duty  of  the  entire  Congress  to  participate  in  that 
decision  is  clearly  stated  in  the  Constitution,  and  has 
been  recognized  by  prior  Presidents,  it  is  almost  impos- 
sible to  understand  the  motivation  for  excluding  the  House 
of  Representatives  from  exercising  its  constitutional  au- 
thority. 


1  The  Congress  shall  have  Power  to  dispose  of  and  make 
all  needful  Rules  and  Regulations  respecting  the  Terri- 
tory or  other  Property  belonging  to  the  United  States; 
and  nothing  in  this  Constitution  shall  be  so  construed  as 
to  Prejudice  any  Claims  of  the  United  States,  or  of  any 
particular  State. 

U.S.  Const,  art.  IV,  §  3,  cl.  2. 

2  "He  [the  President]  shall  have  power,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  make  treaties  .  .  ."  U.S. 
Const,  art.  II,  §  2,  cl.  2. 

3  Sen.  Exec.  Rept.  95-12,  Exec.  N,  95th  Cong.,  1st  Sess. 
at  99  (Feb.  3,  1978)    (hereafter  "Committee  Report"). 

4  This  opinion  is  confined  to  the  Panama  Canal  Treaty  and 
does  not  involve  the  Neutrality  Treaty  (for  text  of  both 
agreements,  see  Appendix). 
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In  my  opinion,  Senator  Connally  of  Texas,  when  he  was 
Chairman  of  the  Senate  Committee  on  Foreign  Relations, 
correctly  interpreted  the  Constitution  when  he  stated  in 
the  Senate  debate  on  the  procedure  to  be  followed  in 
authorizing  a  transfer  of  United  States  property  to 
Panama : 

The  House  of  Representatives  has  a  right  to  a  voice 
as  to  whether  any  transfer  of  real  estate  or  other 
property  shall  be  made  either  under  treaty  or  other- 
wise. 

88    Cong.    Rec.   9267    (December   3,    1942)     (emphasis 
added). 

Recognizing  that  the  House  of  Representatives  has  a 
vote  on  the  disposition  of  the  Panama  Canal  does  not 
operate  as  a  restriction  on  the  "treaty"  power.  The  Per 
Curiam  opinion  is  in  error  in  treating  this  as  a  matter 
of  "power"  when  it  is  merely  a  question  of  ratification 
procedure.  Treaties  may  still  be  entered  into  by  the 
President  upon  all  subjects  that  are  amenable  to  inter- 
national agreement,  and  to  become  effective  the  "treaty 
provisions"  must  be  ratified  by  two-thirds  of  the  Senate; 
but  if  any  treaty  attempts  to  "dispose  of  .  .  .  territory  or 
property  belonging  to  the  United  States  .  .  ."  and  it  is 
ratified  by  the  Senate,  Art.  IV  of  the  Constitution  still 
requires  the  concurrence  of  the  House  of  Representatives 
to  "carry  out  the  obligations  by  the  enactment  of  legis- 
lation:* Id.,  Senator  Connally,  88  Cong.  Rec.  9270  (De- 
cember 3,  1942)  (emphasis  added).  In  the  transfer  to 
Panama  that  was  the  subject  of  Senator  Connally's  re- 
marks, the  Senate  by  its  vote  acquiesced  in  that  procedure 
and  the  House  joined  the  Senate  in  voting  to  authorize  the 
transfer  of  the  property  to  Panama  before  the  agreement 
was  executed. 

The  net  result  is  that  unless  it  is  previously  approved 
by  the  "Congress,"  i.e.,  the  Senate  and  the  House  of  Rep- 
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resenatatives,5  the  Constitution  prohibits  the  effectuation 
of  a  self-executing  agreement  transferring  the  property 
in  the  Canal  Zone  belonging  to  the  United  States.  The 
Per  Curiam  opinion  reaches  a  different  conclusion,  but 
to  my  mind  does  not  satisfactorily  explain  why  this  enor- 
mous disposition  of  property  to  the  Republic  of  Panama 
should  not  recognize  the  proper  role  of  Congress  in  such 
transfer  as  was  followed  in  all  prior  transfers  where  the 
value  of  the  property  was  infinitesimal  compared  to  what 
is  involved  here.  From  its  conclusion  I  thus  respectfully 
dissent. 

I.   Is  a  Political  Question  Involved? 

At  the  outset,  appellee  defends  on  the  theory  that  this 
case  involves  a  political  question  which  this  court  is  with- 
out authority  to  decide.  In  other  words,  he  contends  that 
the  treaty  clause  of  the  Constitution  gives  him  the  un- 
challengeable option  to  "dispose  of  .  .  .  property  belonging 
to  the  United  States"  without  the  approval  of  "the  Con- 
gress" as  set  forth  in  Art.  IV,  §  3,  cl.  2.*  What  this  as- 
serted defense  amounts  to  is  the  claim  that  since  he  has 
already  decided  to  proceed,  and  has  taken  certain  steps 
that  may  violate  the  Constitution,  the  courts  have  no 
power  to  declare  his  conduct  to  be  unlawful. 

A  question  is  not  deemed  political,  however,  when  its 
resolution  is  committed  to  the  courts  by  the  Constitution. 
Elrod  v.  Burns,  427  U.S.  347,  351  (1976)  (Brennan,  J.) ; 
Baker  v.  Carr,  369  U.S.  186,  217  (1972).  The  issue  here 
is  plainly  one  that  calls  for  a  determination  of  which 
procedure  is  constitutionally  required  to  approve  an  in- 
ternational agreement  that  will  "dispose  ...  of  property 
belonging  to  the  United  States"  of  the  value  of  eight 


5  Since  the  merits  of  the  case  are  reached,  the  discussion  of 
standing  is  set  forth  in  footnote  42,  infra. 

6  See  note  1  supra. 
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billion  dollars  (Sen.  Exec.  Rpt.,  Exec.  N,  95th  Cong., 
1st  Sess.,  at  99  (Feb.  3,  1978)  (hereafter  "Committee 
Report")). 

The  construction  of  treaties  is  the  peculiar  province  of 
the  judiciary.  Jones  v.  Meehan,  175  U.S.  1,  32  (1899). 
This  case  presents  a  question  for  which  there  is  no  "textu- 
ally  demonstrable  constitutional  commitment  of  the  issue 
to  a  coordinate  political  department."  Instead,  the  ques- 
tion is  purely  judicial ;  it  is  committed  by  Art.  Ill,  §  2 
to  the  courts  established  pursuant  to  Art.  Ill,  §  1  in  which 
the  "judicial  power  [is]  vested."  It  is  the  type  of  con- 
troversy that  the  United  States  courts  decide  every  day, 
and  there  is  no  lack  of  judicial  and  manageable  stand- 
ards for  resolving  it.  Nor  is  the  issue  impossible  for 
the  courts  to  decide  without  a  prior  policy  determination 
clearly  involving  non-judicial  discretion.  Since  the  issue 
is  solely  one  of  constitutional  interpretation  and  both 
parties  to  the  controversy  are  firmly  committed  to  ad- 
hering to  the  dictates  of  the  Constitution,  and  it  is  a 
relatively  simple  matter  to  do  so,  a  proper  declaration 
of  the  correct  constitutional  procedure  would  not  embar- 
rass or  indicate  any  lack  of  respect  due  the  two  coordinate 
branches  that  are  represented  by  the  parties  hereto.  It 
should  also  be  added  that  the  issue  is  so  clearly  answered 
by  the  Constitution  that  the  case  does  not  involve  any 
unusual  need  to  adhere  to  any  prior  political  decision. 
Therefore  our  authority  to  decide  the  issue  is  clear.  Baker 
v.  Carr,  supra,  369  U.S.  at  217. 

II.   The  Exclusive  Power  to  Dispose  of  Property 
Belonging  to  the  United  States 

No  contention  is  advanced  by  this  opinion  that  "Article 
II  treaty  power  stops  where  the  power  of  Congress  be- 
gins," (Appellee  Br.,  p.  12)  but  it  is  contended  that  in 
any  international  agreement  the  ratification  or  authoriza- 
tion  procedure   must  conform   to  specific  constitutional 
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provisions.  Therefore,  the  specific  provisions  of  the  Con- 
stitution outside  of  Art.  I,  §  8,  which  designate  "Con- 
gress" as  the  body  to  levy  taxes  (Art.  I,  §  7),  appropriate 
money  (Art.  I,  §  9),  and  dispose  of  Government  property 
(Art.  IV,  §3,  cl.  2),  require  that  international  agree- 
ments that  transgress  into  these  areas  can  only  become 
effective  by  enactments  of  Congress.  The  President  can- 
not violate  any  of  these  provisions  under  the  claimed  need 
or  desire  for  a  self-executing  treaty. 

The  issue  we  are  confronted  with  at  the  outset  concerns 
the  proposal  in  the  Panama  Canal  treaty  (see  Appendix) 
that  would  immediately  replace  the  interest  in  perpetuity 
of  the  United  States  in  the  Panama  Canal  to  act  "as 
though  it  were  sovereign"  with  a  mere  21-year  opera- 
tional right,  would  immediately  transfer  the  entire  Pana- 
ma Railroad  and  certain  other  valuable  structures  (Ap- 
pendix, Art.  XIII ) ,  and  would  eventually  provide  for  the 
automatic  transfer  on  December  31,  1999,  of  whatever 
interest  the  United  States  still  retained  in  the  entire 
Panama  Canal.  Appellee  claims  all  this  can  be  accom- 
plished by  the  pending  Carter-Torrijos  treaty  with  noth- 
ing more  than  Senate  approval;  and  that  the  participa- 
tion of  the  House  in  those  parts  of  the  agreement  that 
dispose  of  property  belonging  to  the  United  States  is  not 
required  and  will  not  be  sought.  Such  construction  con- 
flicts directly  with  the  above-quoted  provision  of  the  Con- 
stitution and  with  past  practices.  A  number  of  Supreme 
Court  decisions  also  contain  statements  which  recognize 
the  exclusive  power  of  Congress  under  Art.  IV,  §  3,  cl.  2 
to  dispose  of  United  States  territory  and  property. 

A.     The  Supreme  Court  Decisions 

The  decision  in  Alabama  v.  Texas,  347  U.S.  272  (1954), 
involved  a  motion  by  the  States  of  Alabama  and  Rhode 
Island  for  leave  to  file  complaints  challenging  the  con- 
stitutionality of  the  Submerged  Lands  Act  of  1953.    In 
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a  Per  Curiam  opinion,  the  motions  were  denied  on  the 
ground  that  Art.  IV,  §  3,  cl.  2  prohibited  such  suits  by 
the  states : 

The  power  of  Congress  to  dispose  of  any  kind  of 
property  belonging  to  the  United  States  "is  vested 
in  Congress  without  limitation."  [Quoting  United 
States  v.  Gratiot,  39  U.S.   (14  Pet.)   526,  537.] 

347  U.S.  at  273  (emphasis  added).7  Much  earlier  in 
Gibson  v.  Chouteau,  80  U.S.  (13  Wall.)  92,  99  (1872), 
the  Court  had  stated: 

"With  respect  to  the  public  domain,  the  Constitu- 
tion vests  in  Congress  the  power  of  disposition  and 
of  making  all  needful  rules  and  regulations.  That 
power  is  subject  to  no  limitations."  [8]  (Emphasis 
added. ) 


7  The  per  curiam  understates  the  significance  of  many  of  the 
cases  discussed  here.  For  example,  the  majority  concedes  that 
United  States  v.  Gratiot,  39  U.S.  (14  Pet.)  526  (1840),  does 
not  involve  a  question  of  state-federal  relations.  While  Gratiot 
did  not  involve  the  precise  situation  presented  by  this  case,  the 
principle  relied  upon  therein — that  the  power  to  dispose  of 
property  rests  exclusively  with  the  Congress — should  simi- 
larly, in  my  view,  guide  our  disposition  here.  The  majority 
seeks  to  distinguish  away  many  of  the  Supreme  Court's  state- 
ments by  noting  that  the  context  in  which  they  were  made 
involve  state-federal  relations  and  not  separation  of  powers. 
Gratiot,  among  other  cases,  does  not  involve  state-federal 
relations.  While  the  holdings  in  those  cases  may  not  control 
our  facts,  it  is  submitted  that  the  principle  relied  upon  in 
those  cases  accurately  states  the  proper  construction  of  the 
provisions  of  the  Constitution  involved  in  this  case. 

8  See  Sierra  Club  v.  Hickel,  433  F.2d  24,  28  (9th  Cir.  1970) , 
aff'd,  405  U.S.  727  (1972):  "Article  IV,  Section  3  of  The 
United  States  Constitution  commits  the  management  and  con- 
trol of  the  lands  of  the  United  States  to  Congress.  That  con- 
gressional power  is  unlimited."  The  Court  stated  in  United 
States  v.  San  Francisco,  310  U.S.  16,  29  (1940):  "The  power 

[Continued] 
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In  Wisconsin  Central  Railroad  Company  v.  Price 
County,  133  U.S.  496,  504  (1890),  the  Court  remarked: 
"[Art.  IV]  implies  an  exclusion  of  all  other  authority 
over  the  property  which  interfere  with  this  right  or  ob- 
struct its  exercise."  This  same  conclusion  was  reached  in 
United  States  v.  Celestine,  215  U.S.  278,  284   (1909)  : 

By  the  second  clause  of  §  3,  art.  4  of  the  Constitu- 
tion, to  Congress,  and  to  it  alone,  is  given  "power  to 
dispose  of  and  make  all  needful  rules  and  regula- 
tions respecting  the  territory  or  other  property  be- 
longing to  the  United  States."     [Emphasis  added.] 

The  Supreme  Court  in  Sioux  Tribe  v.  United  States,  316 
U.S.  317  (1942)  also  acknowledged  the  power  of  the 
Executive  to  withdraw  lands  from  the  territory  subject 
to  their  being  sold,  but  recognized  that  the  power  to 
dispose  of  the  land  rested  in  the  Congress: 

Section  3  of  Article  IV  of  the  Constituiton  confers 
upon  Congress  exclusively  "the  power  to  dispose  of 
and  make  all  needful  rules  and  regulations  respect- 
ing the  territory  or  other  property  belonging  to  the 
United  States." 

316  U.S.  at  324  (emphasis  added).  However,  Congress 
had  previously  revealed  its  awareness  of  this  practice 
and  acquiesced  in  it   (316  U.S.  at  324-25). 

Geofroy  v.  Riggs,  133  U.S.  258  (1890)  remarks: 


8  [Continued] 
over  the  public  land  thus  entrusted  to  Congress  is  without 
limitations."  The  Court  has  also  stated: 

Congress  has  the  same  power  over  [territory}  as  over 
any  other  property  belonging  to  the  United  States;  and 
this  power  is  vested  in  Congress  without  limitation,  and 
has  been  considered  the  foundation  upon  which  the  ter- 
ritorial governments  rest. 

United  States  v.  Gratiot,  39  U.S.  (14  Pet.)  526,  537  (1840) 
(emphasis  added). 


308 


8 


The  treaty  power,  as  expressed  in  the  Constitu- 
tion, is  in  terms  unlimited  except  by  those  restraints 
which  are  found  in  that  instrument  against  the  ac- 
tion of  the  government  or  its  departments,  and  those 
arising  from  the  nature  of  the  government  itself  and 
of  that  of  the  States.  It  would  not  be  contended  that 
it  extends  so  far  as  to  authorize  what  the  Constitu- 
tion forbids,  or  a  change  in  the  character  of  the 
government  or  in  that  of  one  of  the  States,  or  a 
cession  of  any  portion  of  the  territory  of  the  latter, 
without  its  consent.  Fort  Leavenworth  R.  Co.  v. 
Lowe,  114  U.S.  525,  541.  But  with  these  exceptions, 
it  is  not  perceived  that  there  is  any  limit  to  the 
questions  which  can  be  adjusted  touching  any  matter 
which  is  properly  the  subject  of  negotiation  with  a 
foreign  country. 

133  U.S.  at  267  (emphasis  added).  In  my  view,  one  of 
the  "restraints"  to  which  Geofroy  refers  is  the  Art.  IV, 
§  3,  cl.  2  power  vested  in  Congress  to  dispose  of  property. 
By  treaty,  the  President  could  not  sell  or  give  away 
Alaska  to  another  country.  Similarly,  in  my  view,  the 
President  by  treaty  cannot  dispose  of  our  property  in 
the  Panama  Canal  without  authorization  from  Congress. 

Another  decision  which  discusses  the  treaty  power  is 
Asakura  v.  Seattle,  265  U.S.  332   (1924)  : 

The  treaty-making  power  of  the  United  States  is 
not  limited  by  any  express  provision  of  the  Consti- 
tution, and,  though  it  does  not  extend  "so  far  as  to 
authorize  what  the  Constitution  forbids,"  it  does 
extend  to  all  proper  subjects  of  negotiation  between 
our  government  and  other  nations.  Geofroy  v.  Riggs, 
133  U.S.  258,  266,  267;  In  re  Ross,  140  U.S.  453, 
463;  Missouri  v.  Holland,  252  U.S.  416. 

265  U.S.  at  341  (emphasis  added).  Since  the  treaty 
power  does  not  extend  so  far  as  to  authorize  what  the 
Constitution  forbids,  the  power  does  not  extend  so  far 
as  to  permit  the  disposal  of  our  territorial  and  property 
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interest  in  the  Panama  Canal  without  the  approval  of 
Congress  as  required  by  Art.  IV,  §  3,  cl.  2. 

If  the  scope  of  the  treaty  power  were  so  broad  as  to 
permit  such  disposal,  then  the  statements  of  the  Supreme 
Court  would  be  incongruent:  if  the  treaty  power  were 
that  broad,  there  would  be  a  need  to  explain  why  Art.  IV 
was  not  an  express  power  limiting  Art.  II.  Since  there 
are  no  references  to  this  possible  conflict,  it  seems  rea- 
sonable to  state  that  the  Court  never  conceived  that  the 
treaty  power  might  be  so  broad  as  to  permit  disposition 
of  property  covered  by  Art.  IV.  These  cases  are  wholly 
consistent  with  the  Supreme  Court's  rulings  concerning 
the  treaty  power. 

Thus,  the  proper  construction  of  the  constitutional 
provisions  is  straight-forward  and  sensible.  The  treaty 
power  is  not  limited  by  any  express  power  in  the  Con- 
stitution because  it  does  not  extend  so  far  as  to  permit 
the  disposition  of  property  without  an  Act  of  Congress. 
The  power  of  Congress  to  dispose  of  property  has  no 
limit — in  the  language  of  Celestine,  it  resides  in  Congress 
alone;  and  thus,  the  treaty  power  is  not  a  restriction  on 
Congress,  because  it  cannot  operate  to  dispose  of  United 
States  property.9 

B.     Comparison  of  the  Powers  of  Congress  to  Levy  Taxes, 
to  Make  Appropriations  and  to  Dispose  of  Property 

That  Congress  has  exclusive  power  to  dispose  of  United 
States  property  is  also  demonstrated  by  a  comparative 

9  When  Jefferson  was  Secretary  of  State,  he  issued  instruc- 
tions on  March  18,  1792  to  the  American  Commissioners  ne- 
gotiating with  Spain  as  to  the  boundary  between  Georgia  and 
the  Floridas,  stating  that  the  right  to  alienate  even  an  inch  of 
territory  belonging  to  a  member  of  the  Union  did  not  exist 
in  the  central  government.  American  State  Papers  For.  ReL, 
I  252.  Jefferson  was  undoubtedly  referring  in  part  to  the 
limitations  imposed  by  Art.  IV. 
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analysis  of  those  delegated  powers  in  which  the  right  of 
Congress  is  admitted  to  be  exclusive. 

In  overview,  it  is  important  to  realize  that  the  power 
to  make  treaties  does  not  confer  absolute  authority  upon 
the  President  and  the  Senate.  It  is  a  very  broad  power, 
but  it  is  not  unlimited.  As  a  noted  authority  wrote  before 
the  form  of  the  instant  Panama  Treaty  became  a  national 
issue: 

Broad  assertions  and  extravagant  adjectives,  some 
of  them  supported  by  the  Supreme  Court,  might 
leave  the  impression  that  the  President  can  exercise 
virtually  all  the  national  political  power  in  foreign 
affairs,  at  least  concurrently  with  Congress.  In  fact, 
large  areas  have  never  been  claimed  by  him  [ex- 
cept now  in  the  Panama  Canal  Treaty].  In  princi- 
ple, it  would  be  difficult  for  a  President  to  dispute 
that  by  vesting  in  Congress  "all  legislative  Powers 
herein  granted"  and  granting  it  a  comprehensive 
array  of  specific  powers,  the  Constitution  barred  the 
President  from  exercising  these  powers  even  as  re- 
gards foreign  affairs.  Whatever,  then,  he  might  do 
by  treaty  or  other  international  agreement  .  .  .  ,  he 
cannot  unilaterally  regulate  commerce  with  foreign 
nations,  or  make  domestic  laws  punishing  piracy  or 
defining  offenses  against  the  law  of  nations,  or  de- 
clare war.  Equally,  he  cannot  exercise,  even  for 
foreign  affairs  'purposes,  the  general  powers  alio*- 
cated  to  Congress:  he  cannot  regulate  patents  or 
copyrights  or  the  value  of  money,  or  establish  post 
offices,  or  dispose  of  American  territory  or  property; 
he  cannot  enact  necessary  and  proper  laws  to  carry 
into  execution  the  powers  of  Congress  or  even  his 
own  powers,  for  example,  criminal  laws  to  enforce 
an  arms  embargo.  He  cannot  spend  money  on  his 
own  authority  for  foreign  aid,  or  draw  funds  from 
the  Treasury,  without  Congressional  appropriation, 
to  build  an  embassy.  Presumably,  the  unexpressed 
lawmaking  powers  of  Congress  deriving  from  na- 
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tional  sovereignty  are  also  generally  denied  the 
President:  he  cannot  enact  general  immigration 
laws  by  executive  order. 

L.  Henkin,  Foreign  Affairs  and  the  Constitution 
94-96  (1972)  (emphasis  and  matter  in  brackets  added). 
The  foregoing  quotation  does  not  support  the  assertion 
that  Henkin's  treatise  agrees  with  the  conclusion  of  the 
Per  Curiam  opinion.    Cf.  Per  Curiam  op.,  at  6  n.4.10 

The  Per  Curiam  opinion  grasps  at  the  word  "unilater- 
ally" in  one  sentence  and  asserts  therefrom  that  Henkin 
in  the  next  sentence  is  also  speaking  solely  of  the  Presi- 
dent's power  to  act  "unilaterally."  Such  construction  can- 
not be  supported.  Henkin,  in  the  first  sentence,  is  refer- 
ring to  unilateral  action  by  the  President  that  transcended 
what  "he  might  do  by  treaty  or  other  international  agree- 


10  The  Per  Curiam  opinion  states  at  note  4  that  among  the 
authorities  agreeing  with  its  position  is  Prof.  Henkin.  The 
quotation  above  is  from  a  subsection  entitled  "Exclusive 
Powers  of  Congress."  The  subsequent  section  on  "Concurrent 
Powers"  does  not  contain  a  statement  that  the  general  powers 
addressed  in  the  "exclusive  power"  section  can  be  exercised 
concurrently  by  treaty.  This  opinion  does  not  contend  that 
the  Executive  lacks  the  power  to  make  a  treaty  disposing  of 
property  but  rather  that  such  treaty  requires  an  act  of  Con- 
gress to  become  effective.  Henkin  does  not  address  this  ques- 
tion directly,  and  his  comments  are  not  inconsistent  with  this 
position.  See  Henkin,  supra,  at  149.  The  passage  to  which  the 
majority  refers  as  indicating  that  Prof.  Henkin  is  in  accord 
with  its  position  begins  with  the  statement:  "Some  obliga- 
tions, it  is  accepted,  cannot  be  executed  by  the  treaty  itself." 
Examples  follow:  appropriation  of  funds,  enactment  of  crimi- 
nal laws,  and  probably  declaration  of  war.  Nothing  in  that 
passage  states  or  implies  that  the  list  is  exhaustive. 

It  is  not  surprising  that  those  promoting  the  present  treaty 
also  decide  that  they  have  power  to  accomplish  the  result  they 
seek.  It  is  ever  thus  with  usurped  authority.  Cf.  Per  Curiam, 
at  6  n.4.  The  Senate  precedent,  however,  is  directly  contrary. 
See  Part  IV,  and  particularly  pages  41  to  44. 
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merit."  However,  in  the  very  next  sentence,  which  is  the 
critical  sentence,  Henkin  shifts  to  deal  with  the  Presi- 
dent's entire  "foreign  affairs  purposes"  and  these  un- 
questionably refer  to  his  powers  to  enter  into  treaties, 
international  agreements,  as  well  as  to  act  unilaterally 
and  by  "executive  order"  as  referred  to  in  the  last  sen- 
tence of  the  quoted  paragraph.  In  this  broad  context 
Henkin  states  that  the  President  "cannot  .  .  .  dispose  of 
American  territory  or  property  .  .  ."  It  is  absurd  to 
suggest  that  this  statement  by  Henkin  was  only  intended 
to  state  that  the  President  was  prohibited  from  disposing 
of  American  territory  or  property  by  executive  agree- 
ment, and  not  by  treaty,  since  no  person  has  ever  sug- 
gested that  American  territory  could  be  disposed  of  by 
a  mere  executive  agreement  with  another  nation,  much 
less  by  unilateral  action  or  executive  order  without  con- 
gressional approval.  Henkin's  statement  with  respect  to 
the  disposition  of  American  territory  and  property  thus 
included  the  President's  power  to  make  treaties  and  inter- 
national agreements  as  well  as  his  power  to  act  unilater- 
ally and  by  executive  order.  These  are  all  encompassed 
within  "foreign  affairs  purposes."  It  must  thus  be  ad- 
mitted that  the  present  treaty  is  an  attempt  by  the 
President  to  "dispose  of  American  territory  [and]  prop- 
erty .  .  .  for  foreign  affairs  purposes" — and  that  Henkin 
states  this  cannot  be  done  by  treaty.  Thus,  Henkin  is 
not  "in  agreement  with  [the  Per  Curiam]  opinion."  Per 
Curiam,  at  6  n.4.  Not  that  Henkin  is  authoritative  or 
binding — he  is  a  highly  respected  professor. 

The  powers  of  government  insofar  as  they  may  be  exer- 
cised by  treaty,  are  thus  subject  to  the  specific  limitations 
imposed  by  the  Constitution.  First,  Art.  I,  §  7,  cl.  1,  of 
the  United  States  Constitution  provides: 

All  Bills  for  raising  Revenue  shall  originate  in  the 
House  of  Representatives,  but  the  Senate  may  pro- 
pose or  concur  with  Amendments  as  on  other  Bills. 
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Second,  Art.  I,   §  9,  cl.  7,  provides : 

No  Money  shall  be  drawn  from  the  Treasury,  but 
in  Consequence  of  Appropriations  made  by  Law;  and 
a  regular  Statement  and  Account  of  the  Receipts  and 
Expenditures  of  all  public  Money  shall  be  published 
from  time  to  time. 

Henkin  has  stated — and  the  appellee  recognizes — that  in 
a  treaty  the  Executive  cannot  obviate  these  provisions  by 
levying  taxes  or  appropriating  money  from  the  United 
States  Treasury. 

In  1844  the  President  laid  before  the  Senate  a  treaty 
he  had  negotiated  which  for  at  least  three  years  would 
place  the  power  to  exceed  certain  maximum  import  duties 
beyond  the  power  of  Congress.  The  Senate,  however,  took 
the  view  that  the  constitutional  method  of  imposing  regu- 
latory duties  was  by  Act  of  Congress  rather  than  by 
treaty.  2  Hinds'  Precedents  §  1532,  at  998-1001.  In  a 
subsequent  instance  when  the  right  of  the  Senate  to  act 
on  a  treaty  was  questioned,  the  Senate  observed  that  the 
right  of  Congress  to  act  by  legislation  was  admitted  and 
therefore  the  Report  of  the  Senate  Committee  on  Foreign 
Relations  recommended  that  the  treaty  be  amended  by 
inserting:  "This  treaty  shall  not  take  effect  until  the  same 
shall  have  been  approved  by  the  Congress."  2  Hinds' 
Precedents  §  1533,  at  1001-1002.  The  property  transfer 
portion  of  the  present  treaty  could  be  handled  accordingly 
as  all  governments  are  on  notice  of  the  constitutional 
requirements  of  Art.  IV. 

Appellee  also  recognizes,  as  Henkin  states,  supra,  that 
a  Declaration  of  War  is  subject  to  the  same  limitation: 
it  is  beyond  the  President's  unilateral  power  to  declare 
war  by  edict.  Likewise  all  seem  agreed  that  "the  United 
States  cannot  declare  war"  by  treaty.  Henkin,  supra,  at 
159-60.  That  conclusion,  however,  devolves  from  the  pro- 
vision of  Art.  1,  §  8,  which  states  "Congress  shall  have 
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Power  ...  To  declare  War."  There  is  nothing  in  the  Con- 
stitution which  specifically  forbids  a  President  from  de- 
claring war  to  comply  with  a  prior  treaty.  The  Committee 
Report  relies  upon  "the  unique  legislative  history  of  the 
declaration  of  war  clause"  which  supposedly  "clearly  indi- 
cates the  power  was  intended  to  reside  jointly  in  the  House 
and  Senate."  Committee  Report,  at  74.  This  admits  that 
the  House  of  Representatives  has  a  "share  of  the  warmak- 
ing  power,"  id.  To  read  the  clause  as  a  concurrent  power 
would  unconstitutionally  confer  upon  the  President  the 
power  to  declare  war.  However,  since  the  President  is 
commander-in-chief  and  represents  the  nation  in  our 
foreign  relations,  there  is  even  less  reason  to  read  in  the 
necessity  for  House  participation  in  a  declaration  of  war 
from  the  language  of  Art.  I,  §  8,  solely  the  asserted  history 
of  the  clause,  than  there  is  to  give  effect  to  the  separate 
constitutional  limitation  specifically  requiring  an  Act  of 
Congress  to  dispose  of  United  States  property  as  set  forth 
in  Art.  IV,  §  3,  cl.  2.  This,  unlike  the  war  power,  is  one 
of  the  "general  powers  allocated  to  Congress"  that  Hen- 
kin  recognizes  the  President  cannot  exercise  in  a  treaty. 
HEN  KIN,  supra. 

This  then  brings  us  to  the  placement  of  the  power  to 
dispose  of  Government  property.  This  power  is  not 
specifically  included  in  the  general  enumeration  of  powers 
set  forth  in  Art.  I,  §  8,  but  it  is  undoubtedly  one  of  the 
"general  powers"  "necessary  and  proper"  for  carrying 
into  execution  the  previously  enumerated  powers  and 
practically  all  other  powers.  In  a  separate  provision  out- 
side Art.  I,  §  8  (like  the  taxing  and  appropriation  pro- 
visions), Art.  IV,  §  3,  cl.  2  imposes  the  requirement  that 
"The  Congress  shall  have  Power  to  dispose  of  .  .  .  Terri- 
tory or  Property  belonging  to  the  United  States."  (Em- 
phasis added. ) 

In  imposing  a  specific  procedure  outside  Art.  I,  I  8  for 
"Congress"  to  dispose  of  Government  property,  the  Fram- 
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ers  followed  the  same  pattern  as  they  did  with  respect  to 
the  other  general  provisions  of  the  Constitution — levying 
taxes  and  making  appropriations.  Thus,  Art.  IV  in  re- 
quiring action  by  both  Houses  of  Congress  is  cast  in  ex- 
actly the  same  mold  as  the  tax  and  appropriation  powers. 
Therefore,  under  the  format  of  the  Constitution,  dispos- 
ing of  the  United  States'  property  interests  in  the  Pana- 
ma Canal  by  a  donation  is  entitled  to  action  by  the  Con- 
gress to  the  same  extent  as  would  be  an  appropriation 
for  the  same  amount  which  admittedly  could  only  be 
accomplished  by  enactment  of  the  "Congress."  It  must 
thus  be  recognized  that  what  is  clearly  required  in  the 
Carter-Torrijos  Panama  Canal  Treaty  is  exactly  what 
was  done  in  the  1955  treaty  involving  the  Panama  Canal 
Zone:  an  Act  of  Congress  was  required  to  approve  those 
provisions  of  the  treaty  which  called  for  the  disposition 
of  United  States  property.11 

To  say  that  the  Constitution  is  loose  in  this  particular, 
and  that  it  permits  the  President  to  have  a  free  choice  be- 
tween bypassing  the  House,  as  is  proposed  here,  and 
submitting  the  matter  to  the  House  and  the  Senate  as 
was  done  in  1955,  is  to  permit  an  important  constitutional 
provision  to  be  bypassed  in  the  name  of  expediency — the 
exact  motivation  for  which  is  not  readily  apparent.  If 
there  is  any  policy  inherent  in  this  decision,  it  should  be 
to  determine  that  at  least  a  majority  of  the  nation's 
representatives  who  have  been  elected  on  a  one  man- 
one  vote  apportionment  support  the  property  disposition 
portions  of  the  treaty.    Even   a  casual   survey   of  the 


11  At  that  time  Congress,  in  accordance  with  the  language 
of  the  treaty,  did  enact  legislation  enabling  the  transfers 
agreed  to  in  the  treaty  to  be  perfected.  Pub.  L.  85-223,  71 
Stat.  509  (August  30,  1957)  had  the  purpose  of  "authoriz  [ing] 
and  direct  [ing]  the  fulfillment  of  those  provisions  of  the  [1955 
Treaty],  which,  subject  to  authorization  by  the  Congress, 
provided  for  the  conveyance  of  various  lands  and  improve- 
ments to  the  Republic  of  Panama.  .  .  ."  (Emphasis  added). 
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treaty  (see  Appendix)  indicates  that  a  great  deal  of 
implementing  legislation  is  required  and  contemplated, 
and  it  has  been  recognized  since  1796,  see  text  at  24, 
infra,  that  the  President  and  the  Senate  cannot  foreclose 
the  House  of  Representatives  from  exercising  its  inde- 
pendent constitutional  authority  in  all  respects. 

There  are  two  other  obvious  matters  which  appear  to 
require  implementing  legislation  that  a  treaty  cannot 
assure : 

(1)  Art.  Ill,  §  5,  requires  the  Panama  Canal  Com- 
mission (constituted  by  and  in  conformity  with  the  laws 
of  the  United  States,  see  Art.  Ill,  §  3)  to  pay  the  Re- 
public of  Panama  for  municipal  services  "ten  million 
United  States  dollars  .  .  .  per  annum."  The  treaty  does 
not  provide  that  this  sum  will  be  paid  annually  from 
Canal  tolls,  which  in  any  event  are  covered  into  the 
United  States  Treasury,  and  an  appropriation  may  be 
required.    At  page  9  the  Per  Curiam  opinion  states: 

Thus,  the  expenditure  of  funds  by  the  United  States 
cannot  be  accomplished  by  self-executing  treaty  .  .  . 

I  agree.  From  the  foregoing  it  also  appears  that  this 
"self-executing  treaty  [does]  require  the  expenditure  of 
funds  by  the  United  States  .  .  ."  Hence,  as  the  Per  Curi- 
am opinion  states,  the  transfer  "cannot  be  accomplished" 
and  the  treaty  cannot  be  valid  in  its  present  form. 

The  treaty  is  self-executing  in  that  it  purports  to  create 
an  annual  liability  of  the  United  States  for  the  sum  of 
$10  million.  It  appears,  from  note  22  at  page  20  of  the 
Per  Curiam  opinion,  that  the  majority  agree  with  this 
interpretation. 

(2)  Art.  X,  §  9  of  the  treaty  also  authorizes  the  affilia- 
tion of  employees  of  the  Panama  Canal  Commission  with 
local  and  international  unions,  that  they  may  negotiate 
collective  bargaining  contracts  with  the  Panama  Canal 
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Commission,  and  that  labor  relations  with  employees 
"shall"  be  conducted  in  accordance  with  forms'  of  collec- 
tive bargaining  established  by  the  United  States  after 
consultation  with  employee  unions.  This  apparently 
makes  a  collective  bargaining  contract  mandatory  and  in 
operation  might  require  all  Panama  Canal  workers  to 
belong  to  a  particular  labor  organization.  It  seems  to  be 
pure  legislation  with  respect  to  the  employee  relations  of 
the  United  States'  employees  and  is  very  far-reaching. 
The  briefs  do  not  discuss  the  issue  and  no  authority  has 
been  cited  in  support  of  this  obvious  legislative  action. 

It  would  thus  appear  to  be  extremely  doubtful  that  the 
President  is  authorized  to  commit  the  United  States  to 
all  of  this  procedure  without  approval  of  Congress. 

C.  The  Restatement  of  Foreign  Relations  Law  and  the 
Constitutional  Requirements  for  the  Disposition  of 
United  States  Property 

The  Restatement,  Second,  Foreign  Relations  Law  of  the 
United  States,  is  hardly  authority  for  the  proposition  that 
the  power  to  dispose  of  property  concurrently  resides  in 
Art.  II  and  in  Art.  IV  of  the  Constitution.  The  majority 
cite,  as  the  section  most  strongly  supporting  the  con- 
current power  notion,  a  sentence  in  comment  (f)  to  sec- 
tion 141 : 

The  mere  fact,  however,  that  a  Congressional  power 
exists  does  not  mean  that  the  power  is  exclusive  so 
as  to  preclude  the  making  of  a  self-executing  treaty 
within  the  area  of  that  power. 

Per  Curiam  at  7.  In  applying  this  broad  single  sentence 
to  the  specific  constitutional  power  here  vested  in  Con- 
gress, the  majority  ignore  the  general  thrust  of  the 
Restatement. 

The  section  of  the  Restatement  which  explains  the 
relative  boundaries  of  the  treaty  power  and  the  powers 
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delegated  to  Congress  is  section  118(1).  That  section 
states  that  the  power  of  Congress  to  enact  legislation 
does  not  limit  the  treaty  power ;  but  in  so  providing,  that 
section  does  not  stand  for  the  proposition  that  property 
belonging  to  the  United  States  may  be  disposed  of  by 
treaty  without  approval  by  the  Congress.  Section  118(1) 
states : 

An  international  agreement  made  by  the  United 
States  as  a  treaty  may  deal  with  any  matter  as  to 
which  the  United  States  has  the  constitutional  'power 
to  make  an  international  agreement  under  the  rules 
stated  in  §  117.    [Emphasis  added.] 

Comment   (b)   to  that  section  states: 

b.  Treaty  power  and  power  of  Congress  com- 
pared. The  treaty  power  of  the  United  States  is 
not  limited  by  the  extent  of  the  powers  delegated  to 
the  Congress  by  the  Constitution.  This  follows  from 
the  fact  that  the  treaty  power  is  itself  an  independ- 
ent power  granted  to  the  President  and  the  Senate 
under  the  Constitution. 

Nothing  in  section  118,  however,  supports  a  power  to 
dispose  of  government  "property"  by  treaty  without  the 
consent  of  the  Congress.  The  Constitution  vests  that 
power  in  Congress  by  a  separate  provision.  In  so  doing, 
the  grant  to  Congress  of  the  power  does  not  operate  to 
impose  a  limitation  on  the  power  of  the  President  to  enter 
into  international  agreements  but  instead  merely  pro- 
vides the  necessary  implementing  procedure  that  must 
be  complied  with  under  the  Constitution  before  certain 
international  agreements  become  fully  effective  to  accom- 
plish their  stated  purpose. 

This  opinion  does  not  contend  for  its  thesis,  as  the 
Per  Curiam  opinion  attributes  (rightly  or  wrongly)  to 
Profressor  Raoul  Berger,  "that  the  President  cannot 
exercise  under  the  treaty  power  any  power  granted  to 
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Congress  .  .  ."  Per  Curiam,  at  7  n.4.  Admittedly  such 
construction  would  "virtually  wipe  out  the  treaty  power," 
as  Henkin  states.  Furthermore,  however,  this  opinion 
does  not  contend,  as  the  Per  Curiam  opinion  might  con- 
clude, that  the  President  under  his  treaty  power  can 
exercise  practically  all  the  powers  granted  to  Congress. 
That  would,  to  paraphrase  Henkin,  "virtually  wipe  out 
the  legislative  power"  in  many  recognized  fields. 

To  be  more  specific,  and  to  deal  with  the  facts  of  this 
case,  rather  than  attempting  to  write  broad  dicta,  this 
opinion  does  contend  that  the  treaty  power  cannot  wipe 
out  powers  granted  to  Congress  with  the  specificity  indi- 
cated in  Art.  IV,  §  3,  cl.  2.  Beyond  that  this  opinion 
draws  no  line;  but.  to  my  mind  it  seems  clear,  for  the 
following  and  other  reasons,  that  the  placement  of  this 
separate  paragraph  in  an  article  and  section  removed 
from  Art.  I,  §  8  carries  with  it  somewhat  the  same 
purpose  to  indicate  exclusive  congressional  power  that  one 
derives  from  the  location  outside  Art.  I,  §  8  of  those 
provisions  which  impart  exclusivity  to  Congress  in  the 
exercise  of  the  taxing  and  appropriation  powers. 

The  foregoing  interpretation  is  consistent  with  the 
language  of  section  117  of  the  Restatement,  which  is 
referred  to  in  section  118.    Section  117  provides: 

(1)  the  United  States  has  the  power  under  the 
Constitution  to  make  an  international  agreement  if 

*  *  » 

(b)  the  agreement  does  not  contravene  any  of 
the  limitations  of  the  Constitution  applicable  to  all 
powers  of  the  United  States. 

Comment  (d)  states: 

No  power  granted  to  the  United  States  by  the  Con- 
stitution is  unlimited.  The  power  of  the  United 
States  to  make  international  agreements  is  not  an 
exception  to  this  rule.    The  extent  of  each  power 
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grounded  in  the  Constitution  must  be  determined 
not  only  by  the  constitutional  language  granting  it 
but  also  by  the  restrictions  placed  upon  it  by  other 
constitutional  limitations. 

The  comment  seems  to  be  addressed  in  part  to  such  con- 
stitutional restrictions  as  were  added  by  the  Bill  of 
Rights.  For  example,  the  President  and  the  Senate  could 
not  cause  a  treaty  to  go  into  effect  which  abridges  the 
freedom  of  speech  of  the  American  citizenry.  The  power 
of  Congress  to  dispose  of  "property"  fits  precisely  within 
this  same  classification  but  may  have  a  stronger  base  in 
the  intendment  of  the  Framers  since  it  was  part  of  the 
original  Constitution.  Other  constitutional  limitations — 
here  Art.  IV,  §  3,  cl.  2 — thus  place  restrictions  upon  the 
manner  of  implementing  the  treaty  power :  property  can- 
not be  disposed  of  without  the  approval  of  Congress.  Sec- 
tion 117  is  consistent  with  this. 

Section  141(3),  which  is  relied  upon  by  the  majority, 
does  not  disparage  this  analysis  in  any  respect.  That 
section  provides : 

A  treaty  cannot  be  self-executing  under  the  rule 
stated  in  Subsection  (1)  and  have  the  effect  stated 
there  to  the  extent  that  it  involves  governmental 
action  that  under  the  Constitution  can  be  taken  only 
by  the  Congress. 

(Emphasis  added.)  By  way  of  illustration,  comment  (f) 
states : 

/.  Constitutional  limitation  on  self-executing 
treaties.  Even  though  a  treaty  is  cast  in  the  form 
of  a  self-executing  treaty,  it  does  not  become  effec- 
tive as  domestic  law  in  the  United  States  upon  be- 
coming binding  between  the  United  States  and  the 
other  party  or  parties,  if  it  deals  with  a  subject 
matter  that  by  the  Constitution  is  reserved  exclu- 
sively to  Congress.  For  example,  only  the  Congress 
can  appropriate  money  from  the  treasury  of  the 
United  States.    (Emphasis  in  original) 
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Illustration : 


8.  The  United  States  enters  into  a  treaty 
with  state  A  under  which  A  agrees  to  cede  a 
portion  of  its  territory  to  the  United  States  in 
return  for  payment  of  $7,200,000.  Advice  and 
consent  to  the  ratification  of  the  treaty  is  given 
by  the  Senate  and  it  is  ratified  by  the  Presi- 
dent. The  ratification  does  not  have  the  effect 
of  appropriating  the  $7,200,000.  Further  action 
to  this  effect  must  be  taken  by  both  Houses  of 
Congress.    (Emphasis  added). 

The  mere  fact,  however,  that  a  Congressional 
power  exists  does  not  mean  that  the  power  is  exclu- 
sive so  as  to  preclude  the  making  of  a  self-executing 
treaty  within  the  area  of  that  power.  Thus  the  fact 
that  Congress  has  power  to  regulate  commerce  with 
foreign  nations  does  not  mean  that  the  making  of  a 
self-executing  treaty  dealing  with  foreign  commerce 
is  precluded;  in  fact,  many  provisions  in  treaties 
dealing  with  foreign  trade  and  commerce  are  self- 
executing. 

The  comment  explicitly  states  that  a  treaty  cannot  be 
self-executing  if  it  deals  with  a  subject  that  is  reserved 
exclusively  to  Congress.  Art.  IV,  §  3  provides  that  Con- 
gress "shall,"  thus  exclusively,  dispose  of  property  of  the 
United  States,  just  the  same  as  "only  the  Congress  can 
appropriate  money  from  the  treasury  of  the  United 
States."  The  two  powers,  i.e.,  dispose  of  property  and 
appropriate  money,  are  practically  identical,  and  there 
is  every  reason  to  suspect  that  the  Framers  intended  that 
both  powers  should  be  exclusively  exercised  by  Congress. 
A  disposition  of  Government  property  is  to  all  intents  and 
purposes  an  appropriation  thereof.  The  Rules  of  the 
House  of  Representatives  originally  adopted  in  1794  and 
amended  in  1874  and  1896  have  equated  the  appropriation 
of  property  with  other  appropriations: 
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All  .  .  .  bills  making  appropriatwris  of  money,  or 
property  or  requiring  such  appropriation  to  be  made 
.  .  .  shall  first  be  considered  in  a  Committee  of  the 
Whole  .  .  . 

Rules  of  the  House  of  Representatives,  95th  Cong.  (1977), 
Rule  XXIII,  If  1,  §865  (emphasis  added).  In  addition, 
Rule  XIII,  If  1,  §  742  speaks  of 

First.  A  calendar  of  the  Committee  of  the  Whole 
House  on  the  state  of  the  Union,  to  which  shall  be 
referred  .  .  .  bills  of  a  public  character  directly  or 
indirectly  appropriating  money  or  property. 

(Emphasis  added.)  See  4  Hinds'  Precedents  §  4840,  at 
1050  (1907). 

It  is  unreasonable  to  suggest  that  the  Constitution  is 
more  concerned  with  the  transfer  of  eight  billion  dollars 
of  United  States  funds  from  the  Treasury  than  with  the 
transfer  of  eight  billion  dollars  of  United  States  property. 
And  the  potential  earning  power  of  the  Canal  makes  it 
much  more  valuable  even  than  eight  billion  in  dollars.12 


12  In  footnote  7,  the  Per  Curiam  opinion  states  that  "there 
are  numerous  instances  in  past  treaty  practice  [of  the]  .  .  . 
disposition  of  United  States  property  through  self -executing 
treaty."  The  correctness  of  this  statement  is  challenged.  See 
Part  VI  hereof.  There  is  no  instance  in  the  entire  history  of 
the  United  States  that  has  been  brought  to  our  attention  where 
any  disposition  of  United  States  property  even  approaching 
the  character  and  magnitude  here  involved  was  ever  handled 
by  a  self-executing  treaty. 

Said  footnote  further  states  that  "we  know  of  no  instance 
in  which  the  United  States  has  been  in  a  state  of  formally  de- 
clared ivar  without  a  congressional  declaration  thereof."  (Em- 
phasis added.)  That  is  a  safe  statement  because  a  "formally 
declared  war"  can  never  exist  without  a  congressional  declara- 
tion thereof.  Thus,  the  statement  by  its  limitations  implicitly 
carries  its  own  proof.  However,  if  the  statement  was  intended 
to  convey  the  impression  that  the  President  has  never  usurped 
the  Congressional  power  to  declare  war,  it  must  be  recognized 


323 


23 


It  was  observed  in  the  discussion  of  the  Supreme  Court 
precedents  that  it  is  undisputed  that  the  treaty  power  is 
not  limited  by  the  extent  of  the  powers  delegated  to  the 
Congress.  Yet  this  does  not  mean  that  the  general  treaty 
power,  so  far  as  it  exists,  can  overrun  specific  constitu- 
tional provisions.  To  state  the  proposition  otherwise,  the 
treaty  power  is  not  so  broad  in  the  first  instance  that  it 
permits  the  disposition  of  property  of  the  United  States 
to  be  made  other  than  in  the  manner  specifically  provided 
for  by  Art.  IV,  §  3,  cl.  2.  The  treaty  power  clearly  allows 
the  President  with  the  approval  of  the  Senate  to  establish 
rights  and  obligations  between  this  nation  and  other 
countries.  However,  the  actual  power  to  dispose  of  prop- 
erty exclusively  rests  in  the  Congress — which  includes  the 
House  of  Representatives,  i.e.,  a  treaty  cannot  without 
the  approval  of  both  houses  transfer  property  belonging 
to  the  United  States.  Justice  Jackson,  when  as  Attorney 
General  in  1940  he  advised  President  Roosevelt  on  the 
fifty  destroyers  transaction  with  Great  Britain,  held  that 
the  exchange  for  British  bases  was  permissible  because 
Congress  has  previously  given  the  President  such  statu- 
tory authority  to  transfer  unneeded  naval  vessels.  He 
further  advised,  however,  that  since  Congress  had  not  by 
law  given  greater  authority,  the  President  was  precluded 
from  transferring  new  mosquito  boats  that  were  under 
construction.  39  Op.  Atty  Gen.  484  (1940),  86  Cong. 
Rec.  11355.  This  recognized  that,  even  in  those  critical 
times,  only  Congress  could  authorize  the  disposition  of 
United  States  property. 


that  there  is  no  difference  in  the  format  of  the  grant  of  that 
exclusive  power  to  Congress  from  the  grant  to  Congress  of  the 
power  to  dispose  of  territory  and  property.  Therefore,  by  the 
same  token,  the  President  has  no  more  power  from  the  word- 
ing of  the  Constitution  to  dispose  of  United  States  territory 
and  property  than  he  does  to  declare  war. 
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It  is  unquestioned  that  the  negotiation  of  treaties  rests 
solely  in  the  President.  As  Justice  Sutherland  declared 
for  the  Court  in  1936 : 

He  alone  negotiates.  Into  the  field  of  negotiation, 
the  Senate  cannot  intrude;  and  the  Congress  itself 
is  powerless  to  invade  it  .  .  . 

United  States  v.  Curtiss-W  right  Corp.,  299  U.S.  304,  319 
(1936).  From  the  earliest  times  of  our  country,  however, 
as  reflected  in  a  resolution  adopted  by  the  House  of  Rep- 
resentatives in  1796,  it  has  been  established : 

That  when  a  treaty  stipulates  regulations  on  any 
of  the  subjects  submitted  by  the  Constitution  to  the 
power  of  Congress,  it  must  depend  for  its  execution 
as  to  such  stipulations  on  a  law  or  laws  to  be  passed 
by  Congress,  and  it  is  the  constitutional  right  and 
duty  of  the  House  of  Representatives  in  all  such 
cases  to  deliberate  on  the  expediency  or  inexpediency 
of  carrying  such  treaty  into  effect,  and  to  determine 
and  act  thereon  as  in  their  judgment  may  be  most 
conducive  to  the  public  good. 

5  Annals  of  Congress  782  (1967)  (emphasis  added). 
The  House  of  Representatives  in  1871  adopted  a  resolu- 
tion to  similar  effect.  Cong.  Globe,  42d  Cong.,  1st  Sess. 
835  (1871).  Senate  Document  92-83,  92d  Cong.,  2d  Sess., 
488,  notes  that  the  early  precedents  which  prohibited  a 
treaty  from  circumventing  the  constitutional  appropria- 
tion power  of  Congress  (Art.  I,  §9),  have  "apparently 
been  uniformly  adhered  to"  since  1796 J13 

The  last  paragraph  of  comment  (f),  from  which  the 
majority  quote,  only  illustrates  the  necessity  for  analyz- 


13  Citation  is  made  to:  S.  Crandall,  Treaties,  Their  Making 
and  Enforcement  (Washington:  2d  ed.  1916),  171-182;  1  W. 
Willoughby,  The  Constitutional  Law  of  the  United  States 
(New  York:  2d  ed.  1929),  549-552.  See  also  H.  Rept.  4177, 
49th  Cong.,  2d  sess.  (1887).  Cf.  De  Lima  v.  Bidwell,  182  U.S. 
1,  198  (1901). 
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ing  each  case  separately.  This  is  precisely  what  the 
majority  has  not  done.  The  mere  fact  that  a  congres- 
sional power  exists  is  not,  by  itself,  enough  to  render  a 
treaty  touching  that  power  ineffective  without  legislative 
action.  However,  there  are  some  congressional  powers — 
appropriation,  revenue,  and  disposal  of  property — which 
are  so  basic  to  the  legislative  function  and  are  so  in- 
trinsically legislative  that  the  treaty  power  cannot  oper- 
ate without  the  concurrent  exercise  of  the  congressional 
power.  The  power  to  dispose  of  property  is  a  power  with 
specific  constitutional  limitations,  substantially  identical 
to  the  appropriation  power,  and  by  the  Constitution,  like 
the  appropriation  power  and  the  power  to  levy  taxes,  it 
rests  exclusively  with  the  Congress.  The  transfer  of  prop- 
erty to  the  Republic  of  Panama  requires  an  Act  of  "Con- 
gress" pursuant  to  Art.  IV,  §  3,  cl.  2.  Section  141(3)  is 
consistent  with  this  approach. 

In  short,  it  does  not  appear  that  anything  in  the  Re- 
statement supports  the  proposition  that  the  Panama 
Canal,  the  Panama  Railroad,  and  the  other  United  States 
property  which  the  Carter-Torrijos  Treaty  proposes  to 
convey  to  Panama,  can  be  transferred  except  by  the 
"Congress."  The  treaty  power  is  thus  not  unlimited  and 
any  treaty  which  disposes  of  substantial  government 
property  must,  in  that  respect,  be  approved  by  both  houses 
of  Congress  before  coming  into  full  force. 

D.     Exclusive  Language  and  the  Placement  of  Article  IV 

Appellee  advances  two  other  arguments  for  the  proposi- 
tion that  the  power  to  dispose  of  United  States  property 
rests  concurrently  in  the  Executive  and  the  Congress. 
First,  it  is  suggested  that  since  the  property  disposal 
clause  does  not  use  the  same  "exclusive  language"  as  the 
appropriations  and  revenue  clauses,  the  power  to  dispose 
of  property  must  be  concurrent.  See  Appellee  Br.  at  9. 
Second,  it  is  argued  that  the  property  disposal  clause  is 
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found  in  Art.  IV  which  deals  with  state-federal  and 
state-state  relationships.  This,  it  is  argued,  strongly  sug- 
gests that  the  provision  was  intended  to  distribute  power 
between  the  state  and  federal  governments  rather  than 
among  the  three  branches  of  the  federal  government. 
Id.  This  argument,  however,  is  an  incomplete  answer. 
This  is  so  because  once  a  power  is  distributed  between 
the  state  and  federal  government  it  must  still  be  dis- 
tributed between  the  three  departments  that  constitute 
the  three  federal  departments. 

The  first  argument,  that  because  the  property  disposal 
clause  does  not  use,  what  is  termed,  "exclusive"  language, 
the  power  rests  concurrently  in  the  Executive  and  the 
Congress,  misapprehends  the  nature  of  Art.  IV. 

Of  course  the  terminology  by  which  a  power  is  dele- 
gated to  Congress  is  significant,  and  may  be  completely 
controlling  in  determining  the  scope  of  the  President's 
treaty  power;  but  each  situation  must  be  considered 
separately  on  its  peculiar  facts.  //  any  reasonably  gen- 
eral statement  were  to  be  formulated  for  drawing  the 
line  at  a  point  where  the  President's  treaty  power  termi- 
nates, it  would  be  at  that  point  where  the  Constitution 
indicates  that  a  legislative  power  was  to  be  exercised. 
That  applies  to  the  taxing  and  appropriation  power.  And 
it  is  submitted  that  the  Constitution  is  addressing  itself  to 
legislative  enactment  in  Art.  IV  when  it  confers  the 
power  on  Congress  "to  dispose  and  make  all  needful 
Rules  and  Regulations  respecting  the  Territory  or  other 
Property  belonging  to  the  United  States  .  .  .  ."  Certainly 
to  "make  all  needful  Rules  and  Regulations"  refers  to 
legislation.  This  clause  is  the  source  of  the  power  that 
Congress  exercised  for  more  than  a  century  in  legislating 
for  our  territories,  before  they  became  states.14  Providing 


14  E.g.,  Dorr  v.  United  States,  195  U.S.  138,  149  (1904) 
("We  conclude  that  the  power  to  govern  territory,  implied  in 
the  right  to  acquire  it,  and  given  to  Congress  in  the  Consti- 
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for  the  disposition  of  property  of  the  United  States  must 
also  be  recognized  as  a  close  counterpart  to  enactments 
providing  for  the  appropriation  of  money  to  the  United 
States.  The  paragraph  is  thus  referring  throughout  to 
action  by  Congress. 

Thus,  the  fact  that  the  property  disposal  clause  does 
not  refer  specifically  to  the  "House,"  or  to  a  "law"  as  in 
the  taxing  and  appropriation  clauses,  is  not  controlling, 
because  it  otherwise  indicates  that  the  Congress  shall 
have  power  to  legislate  for  the  territories  and  property 
belonging  to  the  United  States.  It  further  lays  down  a 
very  broad  restriction  on  all  acts  of  the  legislature, 
executive  and  judiciary,  i.e.,  that  nothing  said  in  the 
Constitution  should  be  construed  to  prejudice  any  claims 
of  the  United  States  or  of  any  State.15 


tution  in  article  U,  §  3,  .  .  .  does  not  require  that  body  to  enact 
for  ceded  territory,  not  made  a  part  of  the  United  States  by 
congressional  action,  a  system  of  laws  which  shall  include 
the  right  of  trial  by  jury,  and  that  the  Constitution  does  not, 
without  legislation,  and  of  its  own  force,  carry  such  right  to 
territory  so  situated."  [emphasis  added] ) ;  Benner  v.  Porter, 
50  U.S.  235,  240  (1850)  ("[The  territorial  governments]  are 
not  organized  under  the  Constitution,  nor  subject  to  its  com- 
plex distribution  of  the  powers  of  government  .  .  .  but  are 
the  creations,  exclusively,  of  the  Legislative  Department,  and 
subject  to  its  supervision  and  control."  [emphasis  added] ) ; 
American  Insurance  Co.  v.  356  Bales  of  Cotton,  26  U.S.  511, 
542  (1828)  ("Florida  continues  to  be  a  territory  of  the  United 
States;  governed  by  virtue  of  that  clause  in  the  Constitution 
which  empowers  Congress  'to  make  all  needful  rules  and  regu- 
lations, respecting  the  territory,  or  other  property  belonging 
to  the  United  States.' "  [emphasis  added] ) . 

18  In  the  passage  of  Henkin  relied  upon  the  majority,  the 
following  statement  appears  in  a  footnote: 

It  has  been  suggested  that  treaties  that  deal  with  matters 
on  which  Congress  could  legislate  could  not  be  self- 
executing  ...  In  the  numerous  instances  in  which  acts 
of  Congress  were  held  to  supersede  treaty  provisions  .  .  ., 
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It  is  a  gross  understatement  to  construe  the  constitu- 
tional powers  conferred  by  Art.  I,  §  8  and  Art.  IV,  §  3, 
cl.  2  merely  as  though  "these  provisions  state  simply 
that  Congress  shall  have  power  to  take  action  on  the 
matters  enumerated."  Per  Curiam,  at  10  (emphasis 
added).  The  first  error  in  this  statement  is  to  include 
the  separate  and  special  provision  contained  in  Art.  IV, 
§  3,  cl.  2  with  the  general  enumeration  of  powers  set 
forth  in  Art.  I,  §  8.  The  difference  in  composition  and 
location  of  these  two  sections  indicated  a  difference  in 
purpose  and  intent.  The  Constitution  in  Art.  IV  does 
"[state]  the  particular  matter  of  concern,  i.e.:  the  "power 
to  dispose  of  and  make  all  needful  Rules  and  Regulations 
respecting  the  Territory  or  other  property  belonging  to 
the  United  States  ..."  It  has  long  been  recognized  that 
expressly  conferring  this  power  on  Congress  implies  an 
exclusion  of  all  other  authority  over  the  property  which 
could  interfere  with  this  right  or  obstruct  its  exercise." 


there  was  no  suggestion  that  the  treaty  was  not  law  any- 
how since  it  could  not  be  self-executing. 

Henkin,  supra,  at  159  (in  note).  This  section  is  discussing 
the  effect  of  treaties  as  law — and  not  where  the  power  to 
implement  the  treaty  resides.  In  this  regard,  a  later  state- 
ment in  the  footnote  is  relevant: 

Congress  has  often  insisted  that  treaties  modifying  tariffs 
are  not  self-executing  and  require  Congressional  imple- 
mentation, and  the  Executive  has  generally  acquiesced. 
Crandall,  Treaties  195-200  ...  In  recent  years  tariffs  have 
been  the  subject  of  executive  agreements  authorized  by 
Congress  or  requiring  Congressional  implementation. 

Id.  At  best,  one  could  say  that  Henkin  has  made  some  state- 
ments, which  if  read  out  of  their  context,  might  lead  to  con- 
flicting results.  It  is  my  view  that  his  statement  at  94-96, 
quoted  above,  is  definitive  and  conclusive — the  Executive  may 
not  use  his  foreign  affairs  powers  to  dispose  of  United  States 
territory  or  property,  since  that  power  is  specifically  vested  in 
the  Congress  by  Article  IV — and  points  to  a  position  opposite 
to  the  per  curiam. 
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Wisconsin  Cent.  R.R.  Co.  v.  Price  County,  133  U.S.  496, 
504  (1890)  ;  Van  Brocklin  v.  State  of  Tennessee,  117  U.S. 
151,  167-168  (1886).  The  specific  grant  of  power  to  Con- 
gress implicitly  operates  to  deny  that  the  power  vests 
elsewhere.  United  States  v.  MacCollom,  426  U.S.  317,  321 
(1976)  ;  Passenger  Corp.  v.  Passengers  Assn.,  414  U.S. 
453,  458  (1974)  ;  T.I.M.E.  v.  United  States,  359  U.S.  464, 
471  (1959)  ;  Botany  Worsted  Mills  v.  United  States,  278 
U.S.  282,  289  (1929). 

The  second  argument  also  inaccurately  analyzes  Art. 
IV.  It  is  too  narrow  a  view  of  the  property  disposal 
clause  to  say  that  it  is  found  in  Art.  IV,  which  deals 
with  state-federal  and  state-state  relationships,  and  to 
conclude  therefrom  that  the  whole  provision  must  be  con- 
sidered solely  as  distributing  power  between  the  state 
and  federal  governments  rather  than  among  the  three 
branches  of  the  federal  government.  Such  argument 
ignores  the  fact  that  the  Constitutional  Convention  went 
further  and  specifically  designated  which  of  the  three 
departments  was  to  exercise  the  power  to  dispose  of 
United  States  property,  to-wit:  "The  Congress  .  .  ."  As 
previously  noted,  the  power  is  essentially  legislative  and 
the  "Power"  to  exercise  it  was  placed  in  the  Congress, 
where  the  Constitution  placed  other  general  and  specific 
legislative  authority. 

It  is  also  significant  that  the  Constitution  in  Art.  IV 
also  placed  the  power  in  "The  Congress"  to  enact  general 
laws  to  implement  the  full  faith  and  credit  clause  and  to 
admit  new  states.  The  designation  of  Congress  to  exercise 
these  powers  cannot  be  blandly  dismissed  as  though  the 
Constitution  also  left  these  pmvers  in  the  air  so  that  the 
President  could  exercise  them  if  he  so  desired.  Would 
anyone  suggest  that  the  President  by  treaty  can  admit 
new  states? 

The  location  of  Art.  IV,  §  3,  as  indicated  by  prior  dis- 
cussion, was  principally  a  function  of  the  Framers'  con- 
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cern  with  the  claims  of  particular  states  to  territory 
granted  in  their  original  charters.  This  was  inextricably 
related  to  state-state  and  federal-state  relations  but  it 
also  directly  involved  the  separation  of  powers  between 
the  Congress  and  the  President;  and  insofar  as  United 
States  versus  States'  "claims"  were  concerned,  the  Judi- 
ciary were  also  very  much  involved.  This  great  concern 
with  disposition  of  territory  and  the  claims  thereto  caused 
Section  3  to  be  placed  in  Article  IV,  but  the  language  of 
the  clause — which  also  addresses  property,  which  did  not 
figure  as  importantly  in  the  Framers'  expressed  concern 
relative  to  the  grants  under  Royal  charters,  should  not  be 
narrowed  as  a  result  of  its  mere  placement.  The  language 
of  the  clause  is  unequivocal:  "The  Congress  shall  have 
Power  to  dispose  of  .  .  .  Property  belonging  to  the 
United  States." 

This  indicates  that  exclusivity  of  the  powers  in  Art.  IV, 
§  3,  cl.  2,  is  vested  in  the  Congress  because  if  the  President 
and  the  Senate,  in  the  absence  of  any  specific  grant  to 
that  effect,  were  construed  to  possess  the  power,  the  Con- 
gress would  thereby  be  excluded  in  many  instances  from 
exercising  the  power  and  the  mandatory  (shall)  grant  of 
the  power  to  the  Congress  would  be  negated.  It  is  recog- 
nized that  some  of  the  powers  vested  in  Congress  by  Art.  I, 
§  8  have  been  the  subjects  of  treaties  and  that  the  man- 
datory character  of  that  section  may  thereby  have  been 
obviated  to  some  extent.  That  section,  however,  contains 
a  great  many  designated  powers  covering  a  wide  spec- 
trum of  legislative  activity  and  it  is  recognizable  that 
treaties  might  properly  involve  the  same  subjects  in  a 
non-legislative  manner. 

Art.  IV,  §  3,  cl.  2,  however,  is  very  specific  and  limited. 
It  refers  only  to  territory  and  property  (the  claims  also 
refer  to  territory  and  property) .  Thus,  the  specific  nature 
and  limited  scope  of  the  paragraph  are  reasons  why  the 
ratification  procedure  thus  required  should  not  be  taken 
from  Congress  and  obviated  by  self-executing  treaties. 


331 


31 


Such  construction  is  also  supported  by  the  historical 
fact  that  the  recognized  intent  of  the  Convention  in  this 
paragraph  was  to  restrict  the  power  to  dispose  of  terri- 
tory or  property  and  this  was  the  only  place  such  intent 
is  addressed.  Had  the  convention  intended  to  authorize 
the  disposition  of  property  as  an  incident  of  the  treaty 
power,  it  would  have  been  very  easy  to  do  so  by  merely 
inserting  before  the  semi-colon  in  Art.  IV,  §  3,  el.  2 : 
"(which  may  also  be  disposed  of  by  treaty)."  The  fact 
that  the  disposition  of  territory  clause  was  followed  by  a 
separate  restriction  of  general  import  to  the  entire  Consti- 
tution which  critically  implicated  state-state  and  federal- 
state  relations — while  also  implicating  the  distribution  of 
powers  among  the  three  branches — should  not  cause  the 
separate  grant  of  broad  power  to  dispose  of  territory 
and  property  to  be  construed  narrowly. 

The  contention  that  the  placement  of  the  power  with 
respect  to  property  and  territory  in  Art.  IV  is  an  indica- 
tion of  a  limiting  effect  overlooks  some  other  significant 
features  of  the  content  of  the  paragraph  and  its  loca- 
tion. Art.  IV  is  the  first  Article  after  the  three  first  Arti- 
cles which  provided  for  the  distribution  of  the  powers  of 
government  between  the  Congress,  the  President,  and  the 
Judiciary.  Art.  IV  is  also  the  last  Article  in  the  Constitu- 
tion that  can  be  said  to  deal  with  the  allocation  of  gov- 
ernmental powers :  the  remaining  Articles  provide  for  the 
manner  of  amendment  (Art.  V) ;  recognize  prior  debts, 
provide  for  the  supremacy  of  federal  law  and  the  oath 
of  office  (Art.  VI) ;  and  provide  for  the  manner  of  ratify- 
ing the  Constitution  (Art.  VII).  The  Articles  after  IV 
are  thus  largely  procedural  and  declaratory,  and  the 
Articles  before  IV  are  each  confined  to  a  separate  depart- 
ment of  government.  Thus,  Art.  IV  was  the  appropriate 
place,  after  those  sections  in  Art.  IV  which  place  certain 
limitations  on  the  states,  and  before  the  broad  guarantee 
by  the  whole  "United  States"  of  a  Republican  form  of 
Government,  for  the  Convention  to  make  provision  with 
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respect  to  "Territory  [and]  other  Property  belonging  to 
the  United  States"  and  further  to  add  the  very  broad 
assurance  applicable  to  all  departments,  the  United  States, 
and  the  States  that  "nothing  in  this  Constitution"  shall 
prejudice  any  claims  of  the  United  States  or  the  states. 
This  is  so  because  the  Convention  intended  to  restrict  all 
three  departments  in  some  respect  and  it  would  be  con- 
trary to  the  arrangement  of  the  Articles  to  place  such 
restriction  in  any  of  the  first  three  Articles  that  were 
each  devoted  to  a  single  department.  Article  IV,  §  3  was 
the  obvious  place  to  insert  its  present  contents  and  by 
such  placement  its  obvious  meaning  was  not  restricted. 

Art.  IV  covers  four  areas:  (1)  the  disposition  and 
regulation  of  United  States  territory;  (2)  the  disposition 
and  regulation  of  United  States  property;  (3)  claims  of 
the  United  States;  and  (4)  claims  of  any  particular  state. 
Actually  these  are  all  closely  related.  With  respect  to 
these  areas  of  concern,  the  Convention  provided  that  Con- 
gress should  exercise  the  power  to  dispose  and  regulate 
territory  and  property,  and  then  restricted  the  power  so 
conferred  by  providing,  in  effect,  that  none  of  the  powers 
conferred  on  the  Congress,  the  President,  or  the  Courts 
("nothing  in  this  Constitution")  shall  be  construed  to 
prejudice  "any  claims  of  the  United  States  or  of  any  par- 
ticular State." 

The  claims  so  referred  to  were  claims  to  "territory"  in 
the  West  under  Royal  Charters  which  during  the  Conven- 
tion were  among  the  greatest  concerns  of  some  of  the 
states.  It  is  thus  apparent  that  the  most  propitious  place 
to  restrict  the  power  of  the  Congress,  the  President,  and 
the  Courts  from  dealing  with  this  matter,  was  after  the 
first  three  Articles  and  following  the  provision  concerning 
Congress'  power  to  dispose  and  regulate  territory  and 
property.  It  would  not  have  been  appropriate  to  place 
the  restrictive  language  of  Art.  IV,  §  3,  cl.  2,  in  any  of 
the  first  three  Articles,  as  that  would  have  suggested 
that  the  limiting  language  of  the  clause  had  some  special 
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relation  to  one  particular  branch  of  the  federal  govern- 
ment rather  than  to  all  three  branches.  Placing  the  provi- 
sion after  those  Articles,  and  after  the  territory  and 
property  provision,  gives  the  limitation  greater  force  and 
clarity.10  Therefore,  the  location  of  the  territory  and 
property  clause  in  Art.  IV  does  not  in  any  way  limit  the 
effect  of  its  plain  language  to  confer  those  powers  on 
Congress  as  it  prescribes.  Furthermore,  coupling  the  reg- 
ulatory and  disposition  powers  over  "Territory  [and] 
other  Property  belonging  to  the  United  States,"  because 
the  regulatory  power  is  so  completely  legislative,  is  indi- 
cative of  an  intent  to  refer  to  the  disposition  power  also 
in  its  legislative  context. 

III.    Established  State  Department  Procedures 
for  International  Agreements 

In  bypassing  the  House  of  Representatives,  the  pending 
agreement  does  not  conform  to  established  procedures  of 
the  Department  of  State.  These  have  been  codified,  set 
forth,  and  designated  as  the  "Circular  175  Procedure." 
Department  of  State,  11  Foreign  Affairs  Manual  §  700 
etseq.  (Oct.  25,  1974). 


16  The  rules  applicable  to  the  construction  of  a  statute  also 
apply  to  the  construction  of  a  Constitution.  Badger  v.  Hoidale, 
88  F.2d  208,  211  (8th  Cir.  1937)  (construing  Minnesota  Con- 
stitution);  Davis  v.  Synhorst,  225  F.  Supp.  689,  691  (S.D. 
Iowa  1964)  (construing  Iowa  Constitution:  "Rules  applicable 
to  statutory  construction  are  similar  to  constitutional  con- 
struction"). "The  established  rule  is  that  if  there  exists  a 
conflict  in  the  provisions  of  the  same  act,  the  last  provision  in 
point  of  arrangement  must  control."  Lodge  1858,  American 
Federation  of  Government  Employees  v.  Webb,  No.  76-1821, 
slip  op.  at  30  (D.C.  Cir.  March  20,  1978)  (emphasis  added), 
and  cases  cited  at  id.,  slip  op.  at  30-32,  n.  31.  Here,  the  fact 
that  Art.  IV,  §  3,  cl.  2  was  placed  after  Articles  I,  II,  and  III  is 
entitled  to  some  weight  in  construing  the  intendment  of 
Art.  IV;  it  points  to  the  conclusion  that  the  language  of  the 
property  disposition  clause  is  not  concerned  simply  with  state- 
state  and  state-federal  relations. 
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In  its  Circular  175  Procedure,  the  Department  of  State 
recognizes  four  types  of  International  Agreements: 
Treaties  which  may  be  ratified  by  the  Senate  where  to  do 
so  would  not  "contravene  the  United  States  Constitu- 
tion .  .  ."  (Id.,  §  721.2(a),  emphasis  added).  The  Pro- 
cedure also  recognizes  three  types  of  agreements  other 
than  treaties : 

(1)  Agreements  Pursuant  to  Treaty 

The  President  may  conclude  an  international 
agreement  pursuant  to  a  treaty  brought  into  force 
with  the  advice  and  consent  of  the  Senate,  whose 
provisions  constitute  authorization  for  the  agree- 
ment by  the  Executive  without  subsequent  action  by 
the  Congress; 

(2)  Agreements  Pursuant  to  Legislation 

The  President  may  conclude  an  international 
agreement  on  the  basis  of  existing  legislation  or 
subject  to  legislation  to  be  enacted  by  the  Congress; 
and 

(3)  Agreements  Pursuant  to  the  Constitutional 
Authority  of  the  President 

The  President  may  conclude  an  international 
agreement  on  any  subject  within  his  constitutional 
authority  so  long  as  the  agreement  is  not  incon- 
sistent with  legislation  enacted  by  the  Congress  in 
the  exercise  of  its  constitutional  authority. 

Department  of  State,  11  Foreign  Affairs  Manual  §  721.2 
(a)  (Oct.  25,  1974)  (emphasis  added). 

The  Circular  175  Procedure  also  provides  in  the  "Con- 
siderations for  Selecting  Among  Constitutionally  Author- 
ized Procedures"  for  international  agreements  that  con- 
sideration shall  be  given  to: 

c.  Whether  the  agreement  can  be  given  effect 
without  the  enactment  of  subsequent  legislation  by 
the  Congress; 

d.  Past  U.S.  practice  as  to  similar  agreements. 
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{Id.,  §721.3).  Following  these  guidelines  established  by 
the  Department  of  State,  it  is  obvious  that  those  por- 
tions of  the  treaty  providing  for  the  transfer  of  property 
to  Panama  are  in  effect  outside  the  treaty  power.  This 
follows  because  the  United  States  Constitution  requires 
the  additional  approval  of  the  House  of  Representatives, 
or  the  reference  to  the  necessity  for  the  enactment  of 
subsequent  legislation  by  Congress,  because  Art.  IV, 
§  3,  cl.  2  provides  that  "The  Congress  shall  have  Power 
to  dispose  of  .  .  .  Property  belonging  to  the  United 
States  .  .  ."  (emphasis  added).  No  party  to  this  case 
questions  that  the  treaty  in  its  present  form  seeks  to 
dispose  of  property  belonging  to  the  United  States  with- 
out approval  by  Congress.17  This  is  true  both  as  to  the 
right  to  act  as  sovereign  in  the  territory  and  as  to  our 
actual  ownership  of  soil  and  fixtures  which  constitute 
property.  The  instant  Panama  Canal  Treaty,  insofar  as 
it  purports  to  dispose  of  the  Canal  territory  and  property, 


17  Indeed,  it  is  beyond  serious  dispute  that  if  the  treaty  be- 
comes effective,  the  United  States  will  dispose  of  property. 
Art.  XIII  of  the  Treaty  provides:  "The  United  States  of 
America  transfers,  without  charge,  to  the  Republic  of  Panama 
all  right,  title  and  interest  the  United  States  of  America  may 
have  with  respect  to  all  real  property,  including  non-removable 
improvements  thereon  .  .  ."  We  may  take  judicial  notice  of 
the  public  dispute  as  to  the  nature  of  the  interest  this  country 
presently  possesses  in  the  territory  of  the  Canal  Zone  from  its 
treaty  right  to  act  in  perpetuity  as  though  sovereign — whether 
it  be  a  fee  interest  or  a  leasehold.  In  any  event,  the  interest  is 
a  "property  interest."  Irrespective  of  the  nature  of  this  inter- 
est, this  nation  is  definitely  transferring  a  property  interest 
in  the  fixtures  and  other  improvements  made  on  the  real 
property.  This  includes  the  entire  Panama  Railroad,  which 
the  United  States  purchased  as  authorized  by  Congress  (32 
Stat.  481)  and  all  the  other  real  property  that  the  United 
States  purchased  from  the  individual  owners  of  the  land, 
including  the  property  and  other  interests  of  the  French 
Canal  Company  for  which  the  U.S.  paid  $40  million.  (See 
32  Stat.  481).  All  of  this  is  property  within  the  meaning  of 
Art.  IV.   A  substantial  payment  was  also  made  to  Columbia. 
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thus  includes  provisions  of  the  second  type,  section  721.2 
(a) 2,  supra,  which  the  State  Department  procedure  cor- 
rectly interprets  the  Constitution  to  provide  that: 

The  President  may  conclude  .  .  .  subject  to  legisla- 
tion to  be  enacted  by  the  Congress  .  .  . 

Thus,  the  property  disposition  portion  of  the  treaty  under 
the  Constitution  constitutes  a  severable  international 
agreement  that  cannot  constitutionally  come  into  force 
unless  the  entire  "Congress"  approves  that  transfer. 

Obviously  Congress  may  not  be  required  to  approve 
other  parts  of  the  treaty.  It  should  also  be  recognized 
that  attempting  to  bypass  the  House  of  Representatives 
with  the  scheme  which  is  framed  as  a  "self-executing 
treaty"  ignores  that  part  of  the  Department  of  State 
Procedure  which  states  that  "[p]ast  U.S.  practice  as  to 
similar  agreements"  shall  be  followed.  Id.,  §  721.3d.  And, 
lest  the  Per  Curiam  opinion  insist  that  its  attempt  to  dis- 
tinguish "executive  agreements"  was  successful  and  au- 
thorizes the  treaty  procedure  presently  being  followed,  the 
"past  practices"  in  Panama  were  in  complete  accordance 
with  the  views  expressed  in  this  opinion.  See  Part  IV, 
infra;  but  cf.  Per  Curiam  op.,  n.24. 

IV.    Past  U.S.  Practices  Involving  Similar 
Agreements  with  Panama 

A.    Prior  Panamanian  Treaties 

The  procedure  to  be  used  in  conveying  United  States 
property  to  Panama  confronted  President  Eisenhower  in 
1955  in  the  Eisenhower-Remon  Treaty  with  the  Republic 
of  Panama  which,  inter  alia,  disposed  of  some  "property 
of  the  United  States"  in  Colon  and  Panama  City.  That 
Eisenhower-Remon  Treaty  provided  in  Art.  V: 

The  United  States  of  America  agrees  that,  subject 
to   the   enactment   of   legislation   by   the   Congress, 
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there  shall  be  conveyed  to  the  Republic  of  Panama 
free  of  cost  all  the  right,  title  and  interest  held  by 
the  United  States  of  America  or  its  agencies  in  and 
to  certain  lands  and  improvements  in  territory  under 
the  jurisdiction  of  the  Republic  of  Panama  [etc.] 
.  .  .  The  lands  and  improvements  referred  to  in  the 
preceding  sentence  and  the  determinations  by  the 
United  States  of  America  respecting  the  same,  sub- 
ject to  the  enactment  of  legislation  by  the  Congress, 
are  designated  and  set  forth  in  Item  2  of  the  Memo- 
randum of  Understandings  Reached  which  bears  the 
same  date  as  this  Treaty.  The  United  States  of 
America  also  agrees  that,  subject  to  the  enactment 
of  legislation  by  the  Congress,  there  shall  be  con- 
veyed to  the  Republic  of  Panama  free  of  cost  all 
its  right,  title  and  interest  to  the  land  and  improve- 
ments in  the  area  known  as  PAITILLA  POINT  and 
that  effective  with  such  conveyance  the  United  States 
of  America  shall  relinquish  all  the  rights,  power  and 
authority  granted  to  it  in  such  area  under  the  Con- 
vention signed  November  18,  1903. 

Treaty  of  Mutual  Understanding  and  Cooperation  Be- 
tween the  United  States  of  America  and  the  Republic  of 
Panama,  6  U.S.T.  2274,  2278-79  (Jan.  25,  1955)  (em- 
phasis added). 

Thereafter,  Congress  enacted  Public  Law  85-223, 
71  Stat.  509  (1957),  which  authorized  such  disposi- 
tion.18   This  is  the  most  substantial  example  of  United 


18  Public  Law  85-223  of  August  30,  1957  provided: 

Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  as- 
sembled, 

TITLE  I— CONVEYANCE  OF  PROPERTY  TO  THE 
REPUBLIC  OF  PANAMA  AND  FISCAL  ADJUST- 
MENTS BY  PANAMA  CANAL  COMPANY 

Sec.  101.  It  is  hereby  declared  to  be  the  purpose  of  this 
title— 
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States  past  practices  that  exists.  It  also  transferred  land 
to  Panama.  The  treaty  itself  called  for  congressional  en- 
actment.  In  my  opinion,  that  same  procedure  is  required 


( 1 )  to  authorize  and  direct  the  fulfillment  of  those 
provisions  of  the  Treaty  of  Mutual  Understanding 
and  Cooperation  between  the  United  States  of  Amer- 
ica and  the  Republic  of  Panama  signed  on  January 
25,  1955,  and  of  the  memorandum  of  understandings 
reached  signed  on  the  same  date,  which  contemplate, 
subject  to  authorization  by  the  Congress,  the  con- 
veyance of  various  lands  and  improvements  to  the 
Republic  of  Panama,  including,  but  not  limited  to, 
conveyance  of  the  lands  and  improvements  in,  and 
simultaneous  relinquishment  of  all  right,  power  and 
authority  in,  the  area  known  as  Paitilla  Point,  and 
including  the  removal  of  the  railway  terminal  opera- 
tions of  the  Panama  Canal  Company  from  the  city  of 
Panama  and  the  conveyance  of  the  lands  and  im- 
provements known  as  Panama  Railroad  Yard  in  the 
city  of  Panama;  and 

(2)  to  authorize  and  provide  for  the  adjustments 
in  the  fiscal  obligations  of  the  Panama  Canal  Com- 
pany necessitated  by  the  aforesaid  conveyances. 

Sec.  102.  (a)  In  accordance  with  and  subject  to  the 
provisions  of  article  V  of  the  Treaty  of  Mutual  Under- 
standing and  Cooperation  between  the  United  States  of 
America  and  the  Republic  of  Panama  signed  on  Janu- 
ary 25,  1955,  and  item  2  of  the  memorandum  of  under- 
standings reached  signed  on  same  date — 

(1)  the  Secretary  of  State  is  authorized  and  di- 
rected to  convey  to  the  Republic  of  Panama  free  of 
cost  all  the  right,  title,  and  interest  held  by  the 
United  States  of  America  or  its  agencies  in  and  to 
the  land  and  improvements  in  the  area  known  as 
Paitilla  Point  and  in  the  areas  designated  in  para- 
graphs 1,  2,  and  3  of  paragraph  (a)  of  said  item  2; 
and 

(2)  the  Panama  Canal  Company  is  authorized  and 
directed  to  remove  its  operations  and  withdraw  from 
the  other  lands  and  improvements  designated  in  said 
item  2,  and  to  convey  to  the  Republic  of  Panama  free 
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here  by  the  property  disposition  provision  of  the  Constitu- 
tion and  by  the  Department  of  State's  Circular  175 
Procedure. 

The  Committee  Report  asserts  that  Articles  VI  and  VII 
of  the  Eisenhower-Remon  Treaty  of  1955  is  an  example 
of  a  self-executing  treaty  which  authorizes  the  transfer 
of  territory  or  property  belonging  the  United  States  to 
other  nations  without  a  "prior  Congressional  act  authoriz- 


of  cost  all  the  right,  title,  and  interest  held  by  the 
Panama  Canal  Company  and  the  United  States  of 
America  in  and  to  said  other  lands  and  improve- 
ments. 

(b)  The  market  value  of  the  property  of  the  Panama 
Canal  Company  conveyed  under  this  directive  or  by  opera- 
tion of  articles  VI  or  VII  of  the  treaty  and  the  net  capital 
loss,  if  any,  as  established  by  the  Panama  Canal  Company 
and  approved  by  the  Director  of  the  Bureau  of  the 
Budget,  sustained  in  the  disposal,  relocation,  or  realiza- 
tion of  any  facility  or  other  property  of  the  Panama  Canal 
Company  rendered  excess,  wholly  or  in  part,  by  operation 
of  articles  V  or  XII  of  the  treaty  or  items  2,  6,  9,  or  10 
of  the  memorandum  of  understandings  reached  shall  be 
treated  as  extraordinary  expenditures  and  losses  incurred 
through  directives  based  on  national  policy  and  not  re- 
lated to  the  operations  of  the  corporation,  within  the 
meaning  of  section  246(d)  of  title  2  of  the  Canal  Zone 
Code,  as  added  by  the  Act  of  June  29,  1948  (ch.  706,  62 
Stat.  1075).  The  market  value  of  Canal  Zone  Govern- 
ment property  conveyed  under  this  directive  shall  be  re- 
moved from  the  capital  investment  of  the  United  States 
in  the  Canal  Zone  Government  without  charge  to  the 
costs  of  operation  of  that  agency.  There  are  hereby  au- 
thorized to  be  appropriated  such  amounts  as  may  be  re- 
quired for  the  necessary  replacement  of  property  or 
facilities  of  the  Panama  Canal  Company  or  Canal  Zone 
Government  conveyed  or  rendered  excess  as  the  result  of 
the  treaty  or  memorandum,  such  amounts  to  be  charged 
to  the  Panama  Canal  Company  or  the  Canal  Zone  Govern- 
ment, respectively. 

Approved  August  30, 1957.   (71  Stat.  509) 
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ing  such  transfer."  Committee  Report  at  68,  69  (em- 
phasis added).  Close  examination  does  not  support  that 
conclusion.  Naturally,  enactment  of  an  act  prior  to  the 
treaty  is  not  necessary — but  the  Committee  Report  sug- 
gests that  an  act  prior  to  the  transfer  is  not  necessary; 
and  the  intent  of  the  Committee  Report,  the  Attorney 
General's  Opinion,  and  the  wording  of  the  present  Treaty 
provide  for  the  transfer  of  the  property  the  instant  the 
instruments  of  ratification  are  exchanged,  thereby  com- 
pletely eliminating  the  House  of  Representatives  from  any 
constitutional  role  in  the  transfer  of  United  States  prop- 
erty. Art.  V  of  the  1955  treaty  belies  the  Senate's  and 
appellee's  position.  And  the  two  provisions  in  Articles  VI 
and  VII  only  related  to  minor  boundary  matters.  Art. 
VI 19  concerned  the  modification  of  a  boundary  line  be- 
tween the  City  of  Colon  and  the  Canal  Zone;  this  article 
replaced  Art.  V  of  the  Boundary  Convention  of  Sep- 
tember 2,  1914 20  and  modified  Art.  VIII  of  the  Hull- 
Alfaro  Treaty,  which  had  been  signed  on  March  2,  1936.21 
Art.  VII  concerned  a  boundary  modification  near  Man- 
zanillo  Island.22. 

The  asserted  "self-executing"  nature  of  Articles  VI 
and  VII  of  the  1955  treaty  therefore  do  not  provide 
precedential  authority  for  disposing  of  the  Panama  Canal 
property  without  congressional  approval.  First,  rectifica- 
tion of  boundaries  is  a  distinct  matter  from  the  disposition 
of  the  staggering  amount  of  property  in  question  here.23 


19  6  U.S.T.  at  2279-85. 

20  38  Stat.  1900. 

21  The  treaty  is  reprinted  at  84  Cong.  Rec.  9825-33  (1939). 

22  6  U.S.T.  at  2285. 

23  The  per  curiam  opinion  at  notes  22-23  and  the  accompany- 
ing text  addresses  the  boundary  rectification  point,  and  con- 
cludes that  whether  there  is  a  dispute  about  the  property  or 
territory  has  nothing  to  do  with  whether  the  President  can 
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Boundary  rectification  ordinarily  involves  a  dispute  about 
which  country  owns  the  property;  the  subsequent  agree- 
ment is  more  like  a  disposition  of  claims  than  of  prop- 


dispose  of  the  same.  This,  in  my  opinion,  is  not  correct: 
(1)  the  prior  practices  in  this  unique  area  are  relevant,  as 
the  Circular  175  Procedure  provides;  (2)  a  bona  fide  boundary 
dispute  is  clearly  not  the  same  thing  as  disposing  of  our  undis- 
puted property  in  the  Panama  Canal.  The  point  that  the  West- 
ern lands  were  the  subject  of  conflicting  claims,  which  causes 
the  majority  to  conclude  that  status  has  no  bearing  on  whether 
congressional  enactment  is  required  to  convey  land,  is  not 
analogous:  it  is  not  so  much  the  status  of  the  land  itself  that 
is  crucial  but  the  nature  of  the  dispute  and  its  relation  to  that 
status — that  is,  in  all  prior  boundary  settlements  which  appel- 
lee contends  involved  a  cession,  the  dispute  concerned  claims 
of  the  grantor  and  grantee,  and  the  settlement  was  of  those 
claims.  A  dispute  between  two  states,  or  between  two  private 
individuals,  over  a  tract  does  not,  by  itself,  give  the  land  a 
peculiar  status  that  removes  it  from  the  Art.  IV  require- 
ment; thus,  land  that  is  subject  to  competing  claims  of  two 
states  of  the  United  States  would  still  require  an  act  of  Con- 
gress for  conveyance  to  a  foreign  country. 

Note  23  of  the  per  curiam  opinion  asserts  difficulty  in 
understanding  how  the  validity  of  using  the  treaty  process 
should  in  any  way  depend  upon  whether  the  nation  to  whom 
the  land  is  conveyed  previously  "claimed"  the  land.  The 
explanation  is  not  difficult  but  the  statement  of  the  per  curiam 
opinion  involves  a  false  assumption,  i.e.,  that  the  property 
which  the  treaty  recognizes  as  belonging  to  a  prior  claimant 
would  be  "conveyed"  by  the  treaty.  To  so  state  is  an  inac- 
curate description,  particularly  of  those  treaties  in  the  early 
days  to  which  the  per  curiam  opinion  refers  at  19  n.21, 
where  there  was  considerable  ignorance  of  the  territory  in- 
volved. Since,  for  instance,  Spain  claimed  the  western  lands 
to  the  42nd  parallel,  the  fact  of  their  claim,  based  as  it  was 
on  the  recognized  right  of  discovery,  some  minimal  explora- 
tion in  the  most  far  reaching  regions  and  very  minor  settle- 
ment, when  that  claim  is  recognized  in  a  treaty  by  the  United 
States  it  is  almost  impossible  to  conclude  in  view  of  our 
negligible  exploration  or  settlement  of  the  fringes  of  the 
Spanish  claim  that  the  United  States  was  actually  disposing 
of  territory  or  property  belonging  to  it.   What  rights  we  did 
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erty,  for  the  question  of  whether  there  even  exists  "United 
States  property"  is  the  entire  matter  in  dispute.24 


possess  in  the  eastern  area  flowed  from  the  Louisiana  Pur- 
chase from  France  of  what  had  originally  been  territory 
claimed  by  Spain.  Such  situations  are  generally  recognized 
as  not  being  an  alienation  of  territory  but  merely  a  recogni- 
tion of  the  particular  claim  and  a  determination  of  the  in- 
validity of  the  losing  claim.  See  n.24.  It  follows,  that  since 
we  admitted  our  claim  was  inferior,  that  the  treaty  in  that 
respect  did  not  dispose  of  any  territory  or  property  belonging 
to  the  United  States.  Here,  however,  the  title  of  the  United 
States  to  the  property  in  question  is  recognized  by  all. 

24  Writing  in  1929,  Willoughby  stated:  "In  several  treaties  in 
settlement  of  boundary  disputes  areas  previously  claimed  by 
the  United  States  as  its  own  have  been  surrendered  to  foreign 
powers.  These,  however,  can  scarcely  be  considerd  as  in- 
stances of  the  alienation  of  portions  of  its  own  territory,  for 
the  fact  that  the  treaties  were  assented  to  by  the  United  States 
is  itself  evidence  that  it  was  conceded  that  the  claim  that  the 
areas  in  question  belong  to  the  United  States  was  unfounded. 
There  has  been  no  instance  in  which  territory,  indisputably 
belonging  to  the  United  States,  has  been  alienated  to  another 
power."  1  W.  Willoughby,  The  Constitutional  Law  of  the 
United  States  572  (2d  ed.  1929)   (emphasis  added). 

Crandall  writes  that  resolutions  were  introduced  in  the 
House  in  1820  following  the  Florida  treaty  of  1819,  which 
would  have  asserted  that  no  treaty  purporting  to  alienate  any 
portion  of  the  territory  belonging  to  the  United  States  could 
be  valid  without  the  concurrence  of  Congress,  but  no  vote  was 
taken  on  the  matter.  In  the  debates  on  the  resolution,  Mr. 
Clay,  who  introduced  the  resolution,  stated  that  a  treaty  could 
fix  the  boundaries  of  the  United  States  without  the  concur- 
rence of  Congress  "when  the  fixation  of  the  limits  simply  was 
the  object.  ...  in  all  these  cases,  the  treaty-making  power 
merely  reduces  to  certainty  that  which  was  before  unascer- 
tained. It  announces  the  fact;  it  proclaims  in  a  tangible  form 
the  existence  of  the  boundary;  it  does  not  make  a  new  bound- 
ary; it  asserts  only  where  the  new  boundary  was.  But  it  can- 
not under  color  of  fixing  a  boundary  previously  existing, 
though  not  in  fact  marked,  undertake  to  cede  away,  without 
the  concurrence  of  Congress,  whole  provinces."  He  stated 
that  if  the  subject  was  mixed,  i.e.,  partly  cession  and  partly 
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Second,  in  comparing  the  amount  of  property  allegedly 
disposed  of  by  Articles  VI  and  VII  to  the  amount  being 
disposed  in  the  present  treaties,  it  is  clear  that  the  1955 
disposition,  in  relative  terms,  was  even  less  than  de 
minimus.  Third,  and  most  significantly,  Congress  did 
approve  Articles  VI  and  VII  in  its  1957  statute.25  Sec- 
tion 102(b)  of  the  statute  in  its  last  line  "authorized  to  be 
appropriated  such  amounts  as  may  be  required  for  the 
necessary  replacement  of  property  or  facilities  .  .  .  con- 
veyed or  rendered  excess  as  the  result  of  the  treaty  or 
memorandum  .  .  .  ."  Unlike  Section  102(a)  which  only 
addressed  the  matters  contained  in  Art.  V  of  the  treaty, 
section  102(b)  addressed  all  three  articles — V,  VI  and 
VII — and  the  authorization  of  appropriations  for  replace- 
ment of  conveyed  property  constituted  approval  by  Con- 
gress of  the  content  of  Articles  VI  and  VII. 


fixing  a  boundary,  the  consent  of  Congress  was  necessary. 
Mr.  Clay  believed  that  the  Florida  treaty  was  more  than  a 
boundary  determination. 

Mr.  Lowndes,  of  South  Carolina,  took  a  different  position 
and  contended  there  could  be  no  adjustment  of  a  claim  to  a 
boundary  without  some  cession  of  supposed  right  by  one  or 
the  other  party.  Mr.  Anderson,  of  Kentucky,  believed  that 
the  treaty  power  must  permit  boundary  settlements:  "Its  fre- 
quent operation  on  the  settlement  of  differences  of  this  kind, 
must  have  been  contemplated  by  the  Convention;  and  it  could 
never  have  been  intended,  that,  in  a  general  grant  of  power, 
it  should  be  construed  not  to  apply  to  cases,  which  had  been 
invariably,  in  all  countries,  the  subjects  of  its  operation." 

Boundary  rectification  is  not  an  example  of  cession  of  ter- 
ritory. In  addition  to  being  an  adjustment  of  claims,  it  is 
supported  by  prior  practices,  as  Mr.  Anderson  points  out:  the 
prior  practice  of  boundary  rectification  involves  a  matter  dif- 
ferent from  the  wholesale  relinquishment  of  large  areas  of 
undisputed  territory. 

S.  Crandall,  Treaties,  Their  Making  and  Enforcement 
227-29  (1916). 

25  See  note  17  supra,  §  102  (b) . 
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However,  even  if  Articles  VI  and  VII  did  involve  a 
disposition  of  property  which  Congress  did  not  initially 
approve,  it  may  be  that  those  Articles  were  themselves 
unconstitutional.  Even  Congress'  silent  acquiescence  in 
that  small  disposition — assuming  that  is  what  may  have 
happened  temporarily — cannot  alter  the  proper  constitu- 
tional procedures  mandated  under  Art.  IV  of  the  United 
States  Constitution  for  the  transfer  by  the  Panama  Canal 
treaty  of  United  States  property  of  the  staggering  value 
here  being  disposed  of. 

It  is  also  convincing  that  in  1932,  in  another  transfer 
of  property  to  Panama,  the  Government  considered  it  to 
be  necessary  to  obtain  prior  specific  congressional  author- 
ization even  for  a  minor  disposition  of  property  from 
the  Canal  Zone  to  the  Republic  of  Panama.  Public  Law 
No.  117,  47  Stat.  145  (May  3,  1932),  authorized  the 
Secretary  of  State  to  effect  with  the  Republic  of  Panama 
a  modification  of  the  boundary  line.26   This  slight  aliena- 


ge it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  as- 
sembled, That  with  respect  to  that  parcel  of  land  in  the 
Panama  Canal  Zone  known  as  the  Paitilla  Point  Military 
Reservation,  title  to  which  was  acquired  by  the  Govern- 
ment of  the  United  States  under  the  conventions  con- 
cluded on  November  18,  1903,  and  September  2,  1914, 
between  the  United  States  and  Panama,  the  Secretary 
of  State  be,  and  he  is  hereby,  authorized  and  empowered 
to  effect  with  the  Republic  of  Panama  a  modification  of 
the  boundary  line  between  the  Panama  Canal  Zone  and 
the  Republic  of  Panama  so  that  such  line  shall  then  run 
as  follows:    [Property  description] 

Sec.  2.  Nothing  contained  in  this  Act  shall  be  con- 
strued to  authorize  the  Secretary  of  State  to  convey  or  to 
surrender  to  the  Government  of  Panama  the  title  which 
the  Government  of  the  United  States  now  holds  in  that 
parcel  of  land  which  may  be  detached  from  the  Panama 
Canal  Zone  by  virtue  of  the  provisions  of  section  1  of  this 
Act. 

[Continued] 
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tion  was  not  a  boundary  correction  but  was  in  fact  a 
cession  of  land  made  necessary  by  the  requirements  of 
international  law  with  respect  to  embassies.27 

During  World  War  II,  there  were  discussions  between 
Panama  and  the  United  States  concerning  disposition  of 
bases  and  the  transfer  of  waterworks  and  railroad  lots. 
On  May  18,  1942,  an  agreement  on  the  lease  of  defense 
sites  was  made  between  the  two  countries.28  A  more  sig- 
nificant agreement  was  reached  that  same  day,29  which, 
based  upon  an  exchange  of  notes,  provided : 

When  the  authority  of  the  Congress  of  the  United 
States  shall  have  been  obtained  therefor,  the  Gov- 
ernment of  the  United  States  will  transfer  to  the 
Government  of  the  Republic  of  Panama  free  of  cost 
all  of  its  rights,  title  and  interest  in  the  system  of 
sewers  and  waterworks  in  the  cities  of  Panama  and 
Colon. 


M  [Continued] 

Sec.  3.  No  civil  or  criminal  case  that  may  be  pending 
in  the  courts  of  the  Panama  Canal  Zone  at  the  time  this 
Act  shall  become  effective  shall  be  affected  thereby,  either 
as  to  its  present  status  or  as  to  future  proceedings,  in- 
cluding final  judgment  or  disposition. 

Approved,  May  3, 1932. 

27  This  boundary  change  was  not  a  boundary  dispute  where 
there  would  be  no  cession.  See  note  24  supra.  Instead,  the 
United  States  wanted  to  build  a  new  legation  in  Panama,  and 
the  chosen  site  was  in  the  Zone.  A  legation  could  not  be  built 
on  United  States  territory;  hence,  the  property  was  alienated 
to  Panama,  which  then  retransferred  the  property  back  to  the 
United  States'  jurisdiction,  but  with  diplomatic  immunity  and 
immunity  from  local  jurisdiction  for  use  as  a  legation.  75 
Cong.  Rec.  4652-57  (1932). 

28  Agreement  for  the  Lease  of  Defense  Sites  in  the  Republic 
of  Panama,  57  Stat.  1232  (May  18, 1942). 

29  Agreement  between  the  United  States  of  America  and 
Panama  respecting  general  relations,  59  Stat.  1289  (May  18, 
1942). 


29.41S    O  .   7H 
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59  Stat,  at  1289  (emphasis  added).  The  agreement  also 
provided : 

The  President  will  seek  the  authority  of  Congress 
of  the  United  States  to  transfer  to  the  Republic  of 
Panama  free  of  cost  all  of  its  rights,  title  and  in- 
terest to  the  lands  belonging  to  or  of  which  the 
Panama  Railroad  Company  now  has  usufruct  in  the 
cities  of  Panama  and  Colon  which  are  not  currently 
or  prospectively  needed  for  the  maintenance,  opera- 
tion, sanitation  and  protection  of  the  Panama  Canal, 
or  of  its  auxiliary  works,  or  for  the  operation  of 
the  Panama  Railroad. 

59  Stat,  at  1290  (emphasis  added).  These  agreements 
thus  recognized  the  constitutional  necessity  for  Congress 
to  approve  the  disposition  of  United  States  property.  On 
May  3,  1943,  Congress  enacted  the  legislation  necessary 
to  effectuate  the  transfer.  Public  Law  No.  48,  57  Stat. 
74  (May  3,  1943  ).30  These  are  thus  not  examples  of  self- 
executing  transfers  by  treaty. 


30  Resolved  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled, 
That  the  President  of  the  United  States  be,  and  is  hereby, 
authorized  to  transfer  to  the  Republic  of  Panama  all  of 
the  right,  title,  and  interest  of  the  United  States  in  and 
to  water  and  sewerage  systems  installed  by  the  United 
States  in  the  cities  of  Panama  and  Colon:  Provided,  how- 
ever, That  pending  the  establishment  of  an  independent 
water-supply  system,  and  so  long  as  the  Republic  of 
Panama  desires  to  utilize  a  supply  of  water  from  the 
Canal  Zone,  it  shall  pay  quarterly  to  the  appropriate 
Canal  Zone  authorities  the  rate  of  B/0.09  per  one  thou- 
sand gallons  or  such  other  reasonable  rate  as  may  be 
agreed  upon  by  both  Governments:  And  provided  further, 
That  the  turning  over  to  the  Government  of  the  Republic 
of  Panama  of  the  physical  properties  of  the  water  and 
sewerage  systems  and  the  administration  thereof,  includ- 
ing the  collection  of  the  water  rates,  does  not  in  any  way 
modify  the  existing  arrangement  in  respect  to  responsibil- 
ity for  the  public  health  services  of  the  cities  of  Panama 
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Appellee  also  cites  the  "Convention  of  May  24,  1950 
[with  the  Republic  of  Panama]  for  Change  in  the  Bound- 
ary and  the  Grant  of  Certain  Corridors,  6  U.S.T.  462," 


and  Colon  as  specified  in  the  second  paragraph  of  article 
VII  of  the  Convention  between  the  United  States  of 
America  and  Panama,  signed  at  Washington,  November 
18, 1903. 

Sec.  2.  The  Panama  Railroad  Company  is  hereby  au- 
thorized to  convey  to  the  Republic  of  Panama,  in  whole  or 
in  part,  all  of  its  right,  title,  and  interest  in  and  to  so 
much  of  the  lands  of  the  Panama  Railroad  Company 
located  in  the  cities  of  Panama  and  Colon  as,  in  the  opin- 
ion of  the  Secretary  of  War,  are  no  longer  needed  for  the 
operation  of  the  Panama  Railroad  or  for  the  operation, 
maintenance,  sanitation,  or  defense  of  the  Panama  Canal: 
Provided,  That  any  such  instruments  of  conveyance  shall 
contain  a  provision  under  which  the  Panama  Railroad 
Company  and  any  of  its  successors  in  interest  agrees  to 
fully  protect  the  Government  of  the  United  States  against 
any  claims  for  damages  or  losses  heretofore  or  hereafter 
incurred  by  any  lessee  of  any  of  the  lands  covered  lby 
such  conveyance.  The  authority  conferred  by  this  section 
shall  not  be  exercised  after  June  30,  1944. 

(a)  Any  conveyance  of  any  land  in  pursuance  of  the 
authority  contained  herein  shall  be  deemed  to  release  any 
and  all  reversionary  rights  of  the  United  States  in  said 
property. 

(b)  The  provisions  of  the  joint  resolution  entitled 
"Joint  resolution  authorizing  the  disposal  of  certain  lands 
held  by  the  Panama  Railroad  Company  on  Manzanillo 
Island,  Republic  of  Panama,"  approved  July  10,  1937,  so 
far  as  they  may  conflict  with  the  provisions  of  this  joint 
resolution,  are  hereby  modified  accordingly. 

Sec.  3.  There  is  hereby  authorized  to  be  appropriated 
out  of  any  moneys  in  the  Treasury,  not  otherwise  appro- 
priated, a  sum  not  to  exceed  $2,700,000,  to  enable  the 
Secretary  of  the  Treasury  to  pay  to  the  Republic  of 
Panama  an  amount  equivalent  to  the  principal  and  inter- 
est paid  by  that  government  on  account  of  the  credit  of 
$2,500,000  made  available  to  it  by  the  Export-Import 
Bank   for  the   construction  of  Panama's   share   of   the 
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Appellee's  Supplemental  Memorandum,  March  17,  1978, 
at  3,  as  an  example  of  a  treaty  which  demonstrates  "that 
under  well  established  historical  practice  treaties  with 
foreign  countries  have  ceded  rights  to  property  of  the 
United  States,"  id.,  at  4.  Reference  is  also  made  to  Art. 
VI  in  the  1955  treaty  with  respect  to  "a  small  portion  of 
the  Colon  and  of  the  Colon  corridor."  Id.,  at  4. 

The  Convention  of  August  9,  1950  is  entitled  "Colon 
Corridor  and  Certain  Other  Corridors  Through  the  Canal 
Zone."  6  U.S.T.  461.  In  Art.  II  thereof  the  Republic  of 
Panama  transferred  certain  tracts  of  land  from  the  city 
of  Colon  to  the  Canal  Zone  as  a  boundary  change  and 
provided  that  said  property  would  be  incorporated  "to 
form  part  of  the  canal  Zone  in  the  same  manner  as  though 
[said  lands]  had  been  included  within  the  grants  con- 
tained in  the  [boundary]  convention  of  November  18, 
1903  ..."  6  U.S.T.  465. 

Thereafter  in  Art.  Ill  the  United  States  transferred  to 
the  Republic  of  Panama  "jurisdiction  over  the  corridor" 
(emphasis  added).  This  included  the  Colon  corridor  and 
another  corridor  through  a  small  portion  of  the  Canal 
Zone.  The  purpose  of  these  transfers  was  so  that  "the 
city  of  Colon  may  enjoy  direct  means  of  land  communica- 
tion under  Panamanian  jurisdiction  with  other  territory 
under  jurisdiction  of  the  Republic  of  Panama  ..."  6 
U.S.T.  465.  This  was  something  less  than  a  transfer  of 
"territory  or  property"  because  Art.  V  of  the  convention 
provided  that  the  provisions  previously  referred  to  [con- 
ferring jurisdiction  over  corridors]  "shall  not  affect  the 
rights  and  obligations  of  either  of  the  two  high  contract- 
ing parties  under  the  treaties  or  other  international  agree- 


Chorrera-Rio  Hato  Highway,  and  to  pay  to  the  Export- 
Import  Bank  an  amount  sufficient  to  liquidate  the  remain- 
ing- obligation  of  the  Republic  of  Panama  to  that  bank  on 
account  of  the  aforesaid  credit. 

Approved  May  3, 1943. 
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ments  now  in  force  between  the  two  countries,  nor  be 
considered  as  a  limitation,  definition,  restriction  or  re- 
strictive interpretation  of  such  rights  and  obligations  .  .  ." 
6  U.S.T.  469. 

The  reference  to  prior  "treaties  or  other  international 
agreements  now  in  force  between  the  two  countries  .  .  ." 
included  reference  to  the  treaty  of  November  18,  1903 
which  provides  that  the  grants  to  the  United  States  by 
the  Republic  of  Panama  should  not  "interfere  with  the 
rights  of  way  over  the  public  roads  passing  through  the 
said  Zone  .  .  .  unless  said  rights  of  way  .  .  .  shall  conflict 
with  rights  .  .  .  granted  to  the  United  States."  Art.  VI, 
33  Stat.  2235.  Thus,  there  being  no  conflict  with  United 
States'  rights,  the  convention  of  1950  insofar  as  it  related 
to  highway  corridors  was  dealing  with  a  subject  in  which 
the  Republic  of  Panama  had  reserved  certain  rights  from 
the  earliest  treaty.  Therefore,  the  recognition  of  Pana- 
ma's "jurisdiction"  over  a  highway  corridor,  which  the 
agreement  provided  the  United  States  had  a  right  to  use, 
and  which  did  not  take  any  land  out  of  the  Canal  Zone 
proper,  is  not  an  instance  where  property  owned  by  the 
United  States  was  disposed  of.  From  the  inception  of  the 
1903  treaty,  the  United  States  had  never  possessed  the 
right  to  "interfere  with  the  rights  of  way  over  public 
roads  passing  through  said  Zone"  (Art.  VI).  The  neces- 
sity for  appellee  to  attempt  to  rely  upon  such  unsupport- 
ing  authority  is  an  indication  of  the  great  weakness  of 
his  position. 

The  present  case  boils  down  to  this:  President  Eisen- 
hower in  1955  recognized  his  constitutional  obligation  to 
obtain  authority  from  Congress  to  transfer  a  depot  of  the 
Panama  Railroad  to  the  Republic  of  Panama;  but  the 
appellee  presently  contends  he  does  not  need  congressional 
approval  to  transfer  the  entire  Panama  Railroad  and  very 
substantial  amounts  of  other  property  to  the  same  party, 
and  to  reduce  the  entire  interest  of  the  United  States  in 
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the  colossal  Panama  Canal  to  a  21-year  partnership  with 
Panama  solely  in  its  operation. 

With  respect  to  prior  treaties  and  agreements  between 
the  United  States  and  Panama,  the  "past  U.S.  practice," 
as  demonstrated  above,  has  recognized  the  necessity  of 
approval  by  Congress  and  has  sought  such  approval  by 
legislation  whenever  United  States  territory  or  property 
was  conveyed  to  Panama.  Heretofore  every  transfer  of 
United  States'  property  to  Panama  has  been  authorized 
in  advance  or  subsequently  ratified  by  action  of  Con- 
gress.31 The  proposed  agreement  flies  in  the  face  of  all 
these  "past  U.S.  practices"  and  this  violates  established 
procedures  of  the  State  Department. 

B.     Senate   Debate   in   19 US   over   Transfer   of    United 
States  Property  to  Panama. 

The  Joint  Resolution  of  1943  which  transferred  the 
waterworks  and  some  of  the  property  of  the  Panama  Rail- 
road to  Panama  (57  Stat.  74)  was  the  subject  of  debate 
in  the  Senate  in  which  some  Senators  expressed  the  opin- 
ion that  the  disposition  should  have  been  made  by  Treaty, 
and  not  by  resolution  of  both  Houses  {see  88  Cong.  Rec. 
9320  et  seq.).  The  scope  of  Art.  IV  was  discussed  at 
considerable  length.  Senator  Hiram  Johnson  of  California 
argued  that  the  resolution  was  dealing  with  "property  of 
the  United  States"  and  that  the  Senate  should  "perform 
its  constitutional  function"  by  disposing  of  it  by  treaty. 
However,  his  views  did  not  prevail  against  those  pointing 
to  the  specific  character  of  the  language  in  Art.  IV,  §  3, 
cl.  2. 

On  December  3,  1942,  Senator  Connally  of  Texas, 
Chairman  of  the  Senate  Foreign  Relations  Committee, 
discussed  the  pending  Senate  Joint  Resolution  162,  which 


31  Appellee's  claims  with  respect  to  the  minor  matters  re- 
ferred to  in  Articles  VI  and  VII  of  the  1955  Eisenhower- 
Remon  Treaty  are  answered  at  39-43,  supra. 
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was  to  similar  effect  as  the  House  Joint  Resolution  which 
eventually  authorized  the  transfer.  He  quickly  addressed 
the  sentiment  that  a  treaty  should  be  the  implementation 
instead  of  a  Joint  Resolution  by  the  Congress : 

Mr.  President,  I  am  and  have  been  and  in  the 
future  shall  continue  to  be  ardent  in  my  mainte- 
nance of  the  integrity  and  the  rights  of  the  Senate 
of  the  United  States  in  all  its  proper  functions  as  a 
branch  of  the  Government;  but  the  matter  covered 
by  the  joint  resolution  has  to  be  passed  by  the  Con- 
gress sooner  or  later  in  some  form,  for  the  simple 
reason  that  under  the  Constitution  of  the  United 
States,  Congress  alone  can  vest  title  to  property 
which  belongs  to  the  United  States.  The  Constitu- 
tion itself  confers  on  Congress  specific  authority  to 
transfer  territory  or  lands  belonging  to  the  United 
States.  So,  if  ive  had  a  formal  treaty  before  us  and 
if  it  should  be  ratified,  it  still  would  be  necessary 
for  the  Congress  to  pass  an  act  vesting  in  the  Re- 
public of  Panama  the  title  to  the  particular  tracts  of 
land;  because  "the  Congress"  means  both  bodies. 

The  House  of  Representatives  has  a  right  to  a  voice 
as  to  whether  any  transfer  of  real  estate  or  other 
property  shall  be  made  either  under  treaty  or  other- 
wise. 

88  Cong.  Rec.  9267  (Dec.  3,  1942)  (emphasis  added). 
Senator  Vandenberg  of  Michigan  then  intervened  to  in- 
quire why  the  disposition  of  the  waterworks  and  some 
property  owned  by  the  Panama  Railroad  could  not  be  by 
executive  agreement.  They  became  somewhat  sidetracked, 
whereupon  Senator  O'Mahoney  of  Wyoming  queried  why 
the  disposition  should  not  be  by  treaty?  In  the  course  of 
responding,  Senator  Connally  stated : 

Mr.  President,  I  referred  earlier  in  my  remarks 
to  the  constitutional  requirement  that  Congress  shall 
exercise  consent  in  the  case  of  the  disposal  of  real 
estate.  Article  IV,  section  3,  of  the  Constitution, 
among  other  things,  provides: 
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The  Congress  shall  have  authority  to  dispose  of 
and  make  all  needful  rules  and  regulations  respect- 
ing the  territory  or  other  property  belonging  to  the 
United  States. 

So  that,  in  any  event,  it  would  be  necessary  to 
have  congressional  action  even  though  there  were  a 
treaty.  In  this  case  it  would  be  necessary  to  have 
congressional  action  parting  with  title  to  these  prop- 
erties. 

88  Cong.  Rec.  9269  (Dec.  3,  1942)  (emphasis  added). 
In  response  to  a  query  from  Senator  Taft  of  Ohio,  Senator 
Connally  made  the  point  that  a  treaty  could  be  substituted 
for  the  joint  resolution  if  there  was  subsequent  enacting 
legislation : 

Mr.  TAFT.  I  am  somewhat  hazy  on  the  subject 
of  why  an  executive  agreement  should  be  confirmed 
by  legislation  instead  of  being  made  the  subject  of  a 
treaty.  I  myself  have  had  considerable  difficulty  in 
drawing  the  line.  It  does  not  seem  to  me  that  the 
mere  fact  that  some  legislation  is  necessary  to  imple- 
ment this  particular  agreement  necessarily  excuses 
it  from  being  made  the  subject  of  a  treaty. 

Mr.  CONNALLY.  As  a  legal  proposition  I  think 
the  Senator  from  Ohio  is  correct.  The  mere  fact 
that  legislation  is  required  does  not  necessarily  mean 
that  we  could  not  first,  by  means  of  a  treaty,  assume 
the  obligations,  and  then  carry  out  the  obligations 
by  the  enactment  of  legislation.  I  will  say  very 
frankly  to  the  Senator  from  Ohio — I  do  not  think  he 
was  present  awhile  ago  when  we  discussed  that 
question — that  the  Senator  from  Texas  is  not  pre- 
pared with  the  accuracy  of  a  civil  engineer  to  draw 
the  boundary  line  between  what  can  be  done  by 
executive  agreement  and  what  can  be  done  by  a 
treaty. 

88  Cong.  Rec.  9270  (Dec.  3,  1942).  (Emphasis  added). 
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The  next  day,  Senator  Johnson  of  California  spoke 
against  the  resolution,  as  described  above.  Senator  Tun- 
nell  responded: 

There  are  different  methods,  apparently,  by  which 
questions  of  international  moment  are  met.  This 
is  not  a  new  question.  Sometimes  those  who  have 
objected  to  the  course  of  the  Executive  have  been 
more  fortunate  than  those  who  are  now  making  this 
objection.  In  this  instance  the  Constitution  specifi- 
cally provides  for  this  method.  In  article  IV,  section 
3,  second  paragraph,  I  find  this  language : 

The  Congress  shall  have  power  to  dispose  of  and 
make  all  needful  rules  and  regulations  respecting 
the  Territory  or  other  property  belonging  to  the 
United  States. 

It  seems  to  me  that  if  any  other  method  than  that 
of  transfer  by  Congress  had  been  attempted,  we 
should  have  been  met  by  the  objection  that  Congress 
was  the  only  power  by  which  this  territory  or  this 
property  could  be  disposed  of.  There  is  no  other 
method  or  authority  to  dispose  of  property  of  the 
Nation  than  that  which  is  reposed  in  the  Congress. 

88  Cong.  Rec.  9322  (Dec.  4,  1942)  (emphasis  added). 
The  Joint  Resolution  passed  40  to  29.  88  Cong.  Rec. 
9320  (Dec.  4,  1942). 

It  cannot  be  said  from  this  that  the  procedure  there 
adopted  by  the  President  and  the  Congress  to  transfer 
property  to  Panama  has  the  same  effect  as  a  binding 
judicial  precedent.  It  must  be  recognized,  however,  that 
the  Senate  did  understand  the  nature  and  importance  of 
the  issue  and  its  constitutional — and  political — ramifica- 
tions; and  in  an  instance  where  United  States  property 
of  much  less  value  than  is  here  involved  was  being  trans- 
ferred, the  Senate  did  decide  that  the  proper  procedure 
called  for  legislative  action  of  the  Congress.  In  our  review 
of  past  practices,  it  is  also  important  that  this  was  an- 
other case  involving  the  transfer  of  land  to  Panama. 
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V.  The  History  of  the  Treaty  Clause  in  the  Con- 
stitutional Convention  and  its  Relation  to  the 
Disposition  of  Property  Belonging  to  the  United 
States 

Appellee  contends  that  the  Constitutional  Convention 

adopted  a  proposal  that  required  two-thirds  of  the 
Senate  to  concur  in  all  treaties,  including  peace 
treaties  involving  cessions  of  territory.  2  Farrand, 
supra,  at  544,  549  .  .  .  [which]  demonstrate  [s]  that 
the  framers  of  the  Constitution  contemplated  the 
transfer  of  United  States  territory  and  property  by 
treaty. 

Appellee  Br.  at  11  (emphasis  added).  No  such  proposal 
was  finally  adopted.  On  September  4,  1787  the  working 
draft  of  the  proposed  Constitution  provided : 

Sect.  4.  The  President  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  have  power  to  make 
treaties  .  .  .  But  no  Treaty  shall  be  made  without 
the  consent  of  two-thirds  of  the  Members  present. 

2  Farrand,  The  Records  of  the  Federal  Convention 
of  1787,  495  (rev.  ed.  1929)    (hereafter  "Farrand"). 

On  September  7,  the  words  " (except  Treaties  of  Peace)" 
were  added  after  the  word  "Treaty."  **  2  Farrand,  533. 
Under  this  amendment,  a  majority  vote  of  the  Senate 
could  have  ratified  a  peace  treaty.  Thereupon  a  motion 
was  made  to  add  the  following  amendment : 

But  no  Treaty  of  Peace  shall  be  entered  into,  where- 
by the  United  States  shall  be  deprived  of  any  of 
their  present  Territory  or  rights  without  the  con- 
currence of  two-thirds  of  the  members  of  the  Senate 
present. 


32  2  Farrand  533  states:  "which  passed  in  the  affirmative." 
See  also,  id.,  541. 
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2  Farrand,  534.  This  amendment  was  defeated  by  ad- 
journment, 2  Farrand  534,  543,  and  was  never  offered 
again. 

The  very  next  day,  as  the  first  order  of  business,  the 
convention  struck  the  previously  adopted  amendment,  i.e., 
"(except  Treaties  of  Peace)"  from  then  section  4  by  a 
vote  of  eight  states  to  three.  2  Farrand  544,  548-549. 
Thus,  even  that  clause  never  became  part  of  the  treaty 
provision. 

Thus,  the  convention  eventually  rejected  the  proposal 
that  peace  treaties  should  be  ratified  by  a  majority  vote 
of  the  Senate,  and  by  adjourning,  it  also  rejected  the  pro- 
posal to  add  a  specific  provision  that  treaties  of  peace 
transferring  United  States  Territory  or  rights  would  re- 
quire a  two-thirds  vote  if  other  peace  treaties  could  be 
ratified  by  majority  vote.  Appellee's  brief  and  argument 
overlook  these  facts. 

The  mere  offering,  consideration,  and  rejection  of  the 
amendment  as  to  United  States  "territory  and  rights" 
does  not  support  appellee's  claim  "that  the  framers  of 
the  Constitution  contemplated  the  transfer  of  United 
States  territory  and  property  by  treaty."  M  Appellee  Br. 
at  11  (emphasis  added).  Had  the  amendment  with  re- 
spect to  the  "territory  and  rights"  become  part  of  the 
treaty  clause  of  the  Constitution,  appellee's  interpretation 
would  have  been  correct,  but  that  amendment,  contrary 
to  appellee's  representation,  never  even  reached  the  voting 

33  None  of  the  debates  or  amendments  at  the  convention  re- 
ferred to  United  States  "property."  The  concern  of  the  dele- 
gates was  with  territorial  and  other  rights,  such  as  naviga- 
tional rights  on  rivers  and  offshore  fishing  rights  and  the 
rights  of  sovereignty  over  such  land  and  areas.  Property 
rights,  such  as  the  United  States  owns  in  the  physical  prop- 
erty of  the  Panama  Railroad  and  the  Panama  Canal  which 
were  purchased  or  constructed  on  land  that  was  purchased, 
were  not  debated  in  the  convention.  The  clarity  of  the  refer- 
ence to  "property"  eliminated  need  for  debate. 
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stage.  2  Farrand,  534,  543.  Thus,  the  convention  pro- 
ceedings with  respect  to  that  amendment  do  not  support 
appellee's  present  contention,  and  the  temporary  inclusion 
of  peace  treaties  does  not  support  an  interpretation  that 
the  naked  treaty  power  which  was  eventually  voted  in- 
cluded the  right  to  cede  territory.  Even  if  a  "Peace 
Treaty"  could,  they  are  a  peculiar  breed  with  their  own 
characteristics,  and  insofar  as  they  cede  property  they 
are  usually  recognizing  that  the  property  has  already 
passed  from  their  domain.  The  conclusive  answer  to  that 
argument,  however,  is  that  we  are  not  here  concerned 
with  a  "Peace  Treaty." 

Doubtlessly,  the  two  members  who  offered  the  amend- 
ment with  respect  to  "territory  and  rights"  were  of  the 
view  that  treaties  could  transfer  territory  and  rights  of 
the  United  States  (to  be)  and  of  the  particular  states; 
but  these  amendments  were  defeated  and  there  is  no  indi- 
cation that  the  movers  (Williamson  and  Spaight,  2  Far- 
rand 543)  took  cognizance  of  the  provision  of  the  present 
Art.  IV,  §  3,  cl.  2,  which  at  that  time  was  in  its  present 
form,  except  for  its  reference  to  "Legislature"  which  was 
later  changed  to  "Congress"  (2  Farrand  459,  466). 

In  this  matter,  however,  we  should  be  guided  more  by 
the  action  of  the  Convention  as  a  whole  and  by  the  inter- 
pretation evident  from  rejection  of  the  proposed  amend- 
ment by  a  substantial  majority  of  states.  In  this  inquiry 
there  is  nothing  in  the  convention  proceedings  to  refute 
the  conclusion  that  the  majority  rejected  the  amendment 
because  it  interpreted  the  then-existing  broader  language 
that  became  Art.  IV,  §  3,  cl.  2  as  providing  better  protec- 
tion for  their  interests  through  Congress  than  would  have 
been  possible  through  the  defeated  addendum  to  the  treaty 
clause.  In  believing  they  had  guaranteed  that  no  territory 
or  property  belonging  to  the  United  States  could  be  dis- 
posed of  except  by  the  Congress  the  Framers  of  the 
Constitution  were  concerned  lest  the  President  and  10 
Senators   (two-thirds  of  a  bare  quorum),  possibly  from 
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only  5  states,  would  be  empowered  to  dispose  of  United 
States  territory  and  property.  This  was  a  real  concern 
because  the  Senators  under  the  Constitution  were  to  be 
"chosen  by  the  [state]  Legislature"  and  were  to  be  repre- 
sentatives of  the  states,  whereas  the  "House  of  Repre- 
sentatives [was]  .  .  .  chosen  ...  by  the  People,"  and  was 
considered  to  be  their  direct  representatives — much  like 
the  House  of  Commons  in  England.  In  those  days  trans- 
portation from  the  outlying  states  of  the  newly  formed 
nation  was  also  slow,  uncertain  and  difficult  and  there 
was  always  the  possibility  that  the  Senate  might  be  meet- 
ing with  short  quorums.  Hence  the  Framers  were  con- 
cerned that  the  assured  broader  representation  of  the 
House  should  be  reflected  whenever  the  President  sought 
to  dispose  of  Government  territory  or  property  particu- 
larly to  foreign  powers.  The  House  of  Representatives 
was  also  apportioned  equally  throughout  the  United  States 
on  the  basis  of  population.  Despite  the  Seventeenth 
Amendment  providing  for  direct  election  of  Senators,  they 
are  still  elected  from  states  without  any  apportionment 
based  on  population  and  the  language  of  Art.  IV,  §  3, 
cl.  2,  has  not  been  changed  or  altered  in  any  respect. 
Therefore,  the  territorial  and  property  disposition  provi- 
sion retains  the  same  intent  as  when  it  was  originally 
composed  by  Gouverneur  Morris  and  adopted  by  the 
Constitutional  Convention — 11  states  to  1. 

Any  member  who  relied  on  what  became  the  prop- 
erty disposition  clause  of  Art.  IV  would  have  voted  for 
adjournment  on  September  7  against  the  territorial 
amendment  discussed  above,  and  would  have  had  no  re- 
luctance to  vote  for  the  Constitution  in  the  form  in  which 
it  was  submitted  with  Art.  IV,  §  3,  cl.  2  as  at  present.34 


34  In  other  words,  appellee's  argument  reasons  as  follows: 
At  the  outset,  the  draft  of  section  4  under  consideration  said 
that  a  treaty  required  for  approval  a  two-thirds  vote  of  the 
Senate.  A  majority  throught  that  peace  treaties  were  good, 
and  therefore  adopted  an  amendment  excepting  peace  treaties 
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The  majority  also  refers  to  the  history  of  the  state 
ratifying  conventions,  and  concludes  therefrom  that  the 
states — in  addition  to  the  Framers — were  satisfied  that  a 
two-thirds  requirement  in  the  Senate,  rather  than  full 
congressional  approval,  served  as  an  adequate  check  on 
the  alienation  of  United  States  territory. 

Such  a  broad  conclusion  cannot  be  drawn  from  the  his- 
tory of  the  state  conventions.  Typical  of  the  majority's 
position  is  reliance  on  a  proposed  amendment  at  the  Vir- 
ginia ratifying  convention,  which  read  in  full  as  follows: 

[N]o  commercial  treaty  shall  be  ratified  without  the 
concurrence  of  two  thirds  of  the  whole  number  of 
the  members  of  the  Senate;  and  no  treaty  ceding, 
contracting,  restraining,  or  suspending,  the  terri- 
torial rights  or  claims  of  the  United  States,  or  any 
of  them,  or  their,  or  any  of  their  rights  or  claims 
to  fishing  in  the  American  seas,  or  navigating  the 


from  the  two-thirds  requirement  (and  thereby  requiring  only 
a  majority) .  But  at  least  two  of  the  Framers  thought  that  this 
authorized  the  transfer  of  territory  with  only  a  majority 
vote,  and  therefore  sought  to  except  peace  treaties  that  trans- 
ferred territory  from  the  peace  treaty  exception  (which  would 
require  a  two- thirds  vote  to  transfer  property) .  Eventually 
all  amendments  were  defeated,  and  a  two-thirds  vote  was  re- 
quired for  all  treaties.  Appellee  reasons  that  since  the  two 
Framers  above  "got  their  way,"  the  Convention  believed  that 
territory  could  be  transferred  by  treaty  without  an  Act  of 
Congress.  This  does  not  necessarily  follow,  as  the  text  demon- 
strates. It  may  have  been  that  when  the  two  Framers  pro- 
posed their  amendment,  a  substantial  number  of  the  conven- 
tion realized  that  the  amendment  could  well  pass,  and  that  that 
would  create  a  conflict — or  perhaps  erase — the  action  taken 
earlier,  namely  Art.  IV,  sec.  3,  cl.  2,  which  allowed  only 
Congress  to  dispose  of  property  and  territory.  Faced  with 
this  prospect,  a  majority  might  have  decided  to  abandon  the 
peace  treaty  exception  altogether,  so  as  to  preserve  the  lan- 
guage in  Art.  IV  without  compromise.  Their  reconsideration 
of  the  peace  treaty  exception,  and  its  eventual  rejection,  is 
consistent  with  this  interpretation. 
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American  rivers,  shall  be  made,  but  in  cases  of  the 
most  urgent  and  extreme  necessity ;  nor  shall  any  such 
treaty  be  ratified  without  the  concurrence  of  three 
fourths  of  the  whole  number  of  the  members  of  both 
houses  respectively. 

3  Elliot's  Debates  in  the  Several  State  Conventions 
on  the  Adoption  of  the  Federal  Convention  660 
(1907).  Irrespective  of  the  statements  of  the  participants 
of  the  Virginia  convention,  who  may  well  have  been  labor- 
ing under  the  mistaken  pretense  that  Art.  VI  was  not 
operative  in  this  area  or  who  may  not  have  even  thought 
about  that  section  at  all,  a  wholly  permissible  conclusion 
to  be  drawn  from  the  rejection  of  this  amendment  was 
that  the  provision  in  Art.  IV  for  a  vote  of  the  full  Con- 
gress for  disposition  of  territory  or  property  was  an  ade- 
quate safeguard.  The  statements  of  parties  who  suggested 
such  amendments,  in  their  honest  but  mistaken  fear  that 
the  treaty  power  alone  allowed  the  disposition  of  territory 
or  property  in  circumstances  such  as  are  here  present, 
and  then  had  their  amendment  defeated,  do  not  constitute 
an  authoritative  interpretation  of  the  scope  of  Art.  II. 

VI.    Eleven  Prior  Treaties 

Appellee's  brief  and  the  Committee  Report 35  both  refer 
to  eleven  treaties  supplied  by  the  Department  of  State 
and  argue  that  such  treaties  were  couched  in  self -executing 
terms  and  constitute  examples  of  the  transfer  of  United 
States  territory  or  property  to  other  nations,  and  in  some 
instances  to  individuals,  urithout  a  prior  congressional  act 
authorizing  such  transfer.  It  is  further  asserted  that 
these  instances  support  the  contention  that  Art.  IV,  §  3, 
cl.  2  of  the  Constitution  permits  the  President  through 
a  treaty  to  dispose  of  property  belonging  to  the  United 


Committee  Report,  at  68. 
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States  without  approval  of  "the  Congress."  3fi  We  exam- 
ine each  of  these  treaties  for  verification  of  the  asserted 
interpretation;  and  we  find  little  or  no  support  therefor. 

A.     Indian  Treaties 

1.  The  Treaty  with  the  Cherokee  Nation  of  December 
29,  1835  (78  Stat.  478).— This  treaty  was  preceded  by 
the  Act  of  May  28,  1830,  by  which  Congress  authorized 
the  exchange  of  western  lands  for  the  Cherokee's  eastern 
lands  in  connection  with  their  removal  to  lands  west  of 
the  Mississippi  River.  However,  the  1835  treaty,  in  some 
respects,  exceeded  the  statutory  authorization  as  to  the 
lands  that  were  to  be  transferred,  and  citizens  who  took 
title  to  some  lands  subsequently  transferred  from  the  In- 
dians were  subjected  to  attacks  upon  their  title.  Holden 
v.  Joy,  84  U.S.  (17  Wall.)  211  (1872),  involved  such  a 
controversy.  The  Court  held,  in  effect,  that  those  who 
received  land  from  the  Indians  acquired  good  title  because 
Congress,  by  appropriating  some  four-and-one-half  million 
dollars  to  carry  out  the  treaty,  had  in  effect  ratified  the 
ultra  vires  acts  of  the  treaty  negotiators.  In  so  ruling, 
the  Court's  opinion  recognized  the  issue  as  to  whether  a 
treaty  could  convey  lands  belonging  to  the  United  States, 
but  then  stated : 

It  is  not  necessary  to  decide  the  question  in  this  case, 
[whether  the  treaty  conveyed  title  without  Con- 
gressional approval]  as  the  treaty  in  question  has 
been  fully  carried  into  effect,  and  its  provisions  have 
been  repeatedly  recognized  by  Congress  as  valid. 

84  U.S.  (17  Wall.)  at  247.37   Thus,  far  from  holding  that 


36  Id. 

37  At  17  U.S.  247,  the  Court  stated: 

[T]here  are  many  authorities  where  it  is  held  that  a 
treaty  may  convey  to  a  grantee  a  good  title  to  such  lands 
without  an  act  of  Congress  conferring  it,  and  that  Con- 
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a  treaty  can  transfer  property  belonging  to  the  United 
States  without  Congress,  the  case  recognizes  the  require- 
ment of  congressional  authorization  and  holds  that  when 


gress  has  no  constitutional  power  to  settle  or  interfere 
with  rights  under  treaties,  except  in  cases  purely  political. 

The  cases  cited  in  the  footnote  to  this  statement  do  not  support 
the  argument  that  the  President  by  Treaty  is  empowered  to 
transfer  the  Panama  Canal  and  Railroad.  The  cases  cited  are: 

1.  Wilson  v.  Wall,  73  U.S.  (6  Wall.)  83,  89  (1867).  This 
case  is  only  authoritative  on  part  of  the  Holden  statement,  and 
has  no  significance  for  the  transfer  of  the  Panama  Canal  and 
Railroad.  A  treaty  between  the  United  States  and  the  Choc- 
taw Indian  Tribe  entitled  each  Choctaw  head  of  family  to  a 
section  of  land.  The  treaty  was  signed  in  1830;  in  1834,  Wall, 
a  Choctaw,  entered  into  an  agreement  with  Wilson  to  trans- 
fer the  land  to  him  as  soon  as  he  obtained  it.  He  made  the 
transfer  in  1836,  and  was  paid  $750.  Wall's  children  then 
sued  Wilson  for  the  land,  alleging  a  constructive  trust  in  their 
favor.  Wilson  claimed  a  bona  fide  purchaser  defense.  The  Ala- 
bama Supreme  Court  held  for  plaintiffs,  and  the  Supreme 
Court  reversed. 

Congress  became  involved  in  1841;  complaints  concerning 
the  Indians  losing  the  land  in  the  manner  above  caused  Con- 
gress to  enact  a  statute  clarifying  part  of  the  treaty.  The 
Court  said  what  Congress  did  would  not  affect  the  case: 

Now,  while  it  is  freely  conceded  that  this  construction 
given  to  the  treaty  should  form  a  rule  for  the  subsequent 
conduct  of  the  department,  it  cannot  affect  titles  before 
given  by  the  government,  nor  does  it  pretend  to  do  so. 
Congress  has  no  constitutional  power  to  settle  the  rights 
under  treaties  except  in  cases  purely  political.  The  con- 
struction of  them  is  the  peculiar  province  of  the  judiciary, 
when  a  case  shall  arise  between  individuals.  The  legisla- 
ture may  prescribe  to  the  Executive  how  any  mere  ad- 
ministrative act  shall  be  performed,  and  such  was  the 
only  aim  and  purpose  of  this  act. 

73  U.S.  (6  Wall.)  at  89.  Thus,  this  case  merely  holds  that  a 
subsequent  act  of  Congress  cannot  affect  titles  that  were  valid 
when  conveyed.  It  does  not  control  or  even  offer  any  assist- 
ance on  the  facts  in  the  instant  case. 

[Continued] 
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land  is  transferred  in  a  treaty  in  excess  of  statutory  au- 
thorization, the  transfer  may  be  legalized  by  a  subsequent 
act  of  "Congress"  which  in  some  affirmative  manner  indi- 
cates approval  of  the  otherwise  ultra  vires  act. 


37  [Continued] 

2.  American  Insurance  Co.  v.  356  Bales  of  Cotton,  26  U.S. 
(1  Pet.)  511,  542  (1828),  involved  the  validity  of  the  judg- 
ment of  a  Territorial  Court  which  ordered  the  purchaser  of 
cotton  salvaged  from  a  shipwreck  off  Key  West  to  make  resti- 
tution to  the  insurer.  The  court  held  in  an  opinion  by  Chief 
Justice  Marshall  that  the  treaty  with  Spain  ceded  Florida  to 
the  United  States  and  thereafter  Congress  was  authorized 
to  provide  for  the  creation  of  territorial  courts  with  admiralty 
jurisdiction.  This  upheld  the  establishment  of  a  territorial 
court  by  the  territorial  legislature.  The  Court  simply  noted 
that  Congress  passed  an  act  authorizing  a  Territorial  Gov- 
ernment, and  that  such  government  was  thereby  authorized  to 
establish  the  court  in  question. 

3.  Foster  v.  Neilson,  27  U.S.  (2  Pet.)  254  (1829):  This 
case  involved  a  dispute  over  land  that  was  located  in  territory 
acquired  by  the  Louisiana  Purchase  (the  Treaty  of  Paris, 
1803).  Plaintiffs  claimed  under  a  grant  from  the  Spanish 
Governor  in  1804;  defendants  answered  that  the  land  had 
been  ceded  to  the  United  States  by  France  in  1803,  and  that 
plaintiffs  grant  was  void.  The  dismissal  of  the  petition  was 
affirmed  by  the  Supreme  Court.  First,  the  Court  said  that  the 
"Legislature"  had  undertaken  certain  acts  amounting  to  a 
construction  of  the  1803  Treaty  which  the  court  could  not  op- 
pose. The  Acts  were  passed  by  Congress,  and  concerned  rules 
and  regulations  for  the  management  of  the  new  territories. 

A  question  like  this  respecting  the  boundaries  of  nations, 
is,  as  has  been  truly  said,  more  a  political  than  a  legal 
question;  and  in  its  discussion,  the  courts  of  every  country 
must  respect  the  pronounced  will  of  the  Legislature,  [i.e., 
Congress] . 

27  U.S.  (2  Pet.)  at  309. 

Part  of  the  case  also  involved  the  construction  of  Art.  VI 
of  the  1819  Treaty  with  Spain  which  provided  in  effect  that 
grants  from  Spain  prior  to  the  Treaty  would  be  respected  by 
the  United  States,  i.e.,  "ratified  and  confirmed."  The  question 
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2.  The  Treaty  of  October  2,  1863  with  the  Red  Lake 
and  Pembina  Bands  of  Chippewa  Indians  (13  Stat.  667). 
— Appellee  points  to  Art.  IX  of  this  treaty  signed  by 


was  whether  the  treaty  was  self-executing  with  respect  to 
the  grants,  or  whether  an  Act  of  Congress  was  necessary  to 
"ratify  and  confirm"  and  thereby  respect  the  grants.  The 
Court  said  the  Legislature  must  act;  that  it  had  not  done  so 
here,  and  thus  prior  laws  would  be  respected.  The  Court 
stated: 

A  treaty  is  in  its  nature  a  contract  between  two  nations, 
not  a  Legislative  Act.  .  .  .  Our  Constitution  declares  a 
treaty  to  be  the  law  of  the  land.  It  is,  consequently,  to  be 
regarded  in  courts  of  justice  as  equivalent  to  an  Act  of 
the  Legislature,  whenever  it  operates  of  itself  without 
the  aid  of  any  legislative  provision.  But  when  the  terms 
of  the  stipulation  import  a  contract — when  either  of  the 
parties  engages  to  perform  a  particular  act — the  treaty 
addresses  itself  to  the  political,  not  the  judicial  depart- 
ment; and  the  Legislature  must  execute  the  contract  be- 
fore it  can  become  a  rule  for  the  court.  ■, 

27  U.S.  (2  Pet.)  at  314  (emphasis  added).  This  is  not  in- 
consistent with  the  position  that  a  legislative  provision  is  nec- 
essary under  Art.  IV  to  convey  property  of  the  United  States. 
This  case  is  not  authority  for  the  proposition  that  Congress 
has  no  role;  if  anything,  it  tends  the  other  way. 

4.  Worcester  v.  Georgia,  31  U.S.  (6  Pet.)  515  (1834).  This 
case  concerns  a  treaty  with  the  Cherokees.  Petitioner  (a  mis- 
sionary) was  a  prisoner  who  claimed  that  the  law  under  which 
he  was  convicted  was  void,  being  repugnant  to  the  United 
States  Constitution.   The  opinion  stated: 

[The  Constitution]  confers  on  Congress  the  powers  of 
war  and  peace:  of  making  treaties,  and  of  regulating 
commerce  with  foreign  nations,  and  among  the  several 
States,  and  with  the  Indian  tribes.  The  powers  compre- 
hend all  that  is  required  for  the  regulation  of  our  inter- 
course with  the  Indians.  They  are  not  limited  by  any  re- 
strictions on  their  free  actions.  .  .  The  Constitution,  by 
declaring  treaties  already  made,  as  well  as  those  to  be 
made,  to  be  the  supreme  law  of  the  land,  has  adopted 
and  sanctioned  the  previous  treaties  with  the  Indian  na- 
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President  Lincoln  as  an  alleged  transfer  of  property  not 
consented  to  by  Congress.  That  article  provided:  "there 
shall  be  set  apart  from  the  tract  hereby  ceded   [to  the 


tions,  and  consequently  admits  their  rank  among-  those 
powers  who  are  capable  of  making  treaties  .  .  . 

This  language  of  the  case  does  not  approach  the  issues  raised 
by  the  attempt  to  transfer  and  convey  the  Panama  Canal 
and  Railroad  and  other  United  States  property. 

5.  Crews  v.  Burcham,  66  U.S.  (1  Black)  352  (1861)  is 
another  case  involving  a  reservation  of  Indian  lands.  The  de- 
cision holds  that  the  reservation  creates  an  equitable  estate. 
The  opinion  does  not  discuss  the  authority  or  power  of  Con- 
gress. 

6.  The  Kansas  Indians,  72  U.S.  (5  Wall.)  737  (1866): 
The  issue  here  was  whether  land  belonging  to  the  Shawnees 
was  taxable  by  a  county  government.  It  was  held  that  so  long 
as  the  "treaties  and  laws  of  Congress"  protect  the  Indians, 
they  are  immune  from  the  operation  of  state  laws.  This  rec- 
ognizes the  authority  of  treaties  and  Congress  in  said  mat- 
ters. The  scope  and  authority  of  Congress  was  not  otherwise 
discussed. 

7.  Mitchel  v.  United  States,  34  U.S.  (9  Pet.)  711  (1895) 
similarly  does  not  control  here.  Mitchel  and  the  United  States 
both  claimed  certain  land  in  Florida  under  deeds  of  convey- 
ance. Mitchel's  claims  were  based  on  deeds  from  Indian  tribes, 
and  the  United  States  claims  were  asserted  on  the  basis  of 
the  treaty  with  Spain.  The  issue  was  whose  deed  was  superior. 
In  stating  the  facts,  the  Court  remarked: 

In  taking  possession  of  Florida  pursuant  to  the  treaty, 
and  in  establishing  a  government  in  and  over  it,  Congress 
have  acted  on  the  same  principles  as  those  which  were 
adopted  by  this  court  in  the  former  cases.  In  the  Act  of 
1821,  for  carrying  the  treaty  into  execution,  Congress 
authorizes  the  vesting  the  whole  poiver  of  government  in 
such  person  as  the  president  may  direct  for  the  main- 
taining the  inhabitants  in  the  free  enjoyment  of  their 
property. 

34  U.S.  (9  Pet.)  at  736  (emphasis  added).  In  so  acting  Con- 
gress was  relying  upon  Art.  IV,  §  3,  cl.  2,  which  was  the  source 
of  its  power  to  "make  all  needful  Rules  and  Regulations  re- 
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United  States  by  the  Bands  of  Chippewa  Indians]  a  reser- 
vation of  (640)  six  hundred  and  forty  acres  near  the 
mouth  of  Thief  River  for  the  Chief  'Moose  Dung'  .  .  ." 


specting  the  Territory  .  .  ."  (Emphasis  added).  Thus,  the 
power  to  make  rules  and  regulations  concerning  the  proper 
management  of  the  new  territories  was  recognized  as  existing 
in  Congress,  and  since  the  power  to  dispose  of  United  States 
property  is  subject  to  the  same  language  of  the  Constitution, 
there  is  some  support  for  concluding  that  such  power  was 
also  vested  exclusively  in  Congress.  Of  course,  there  are  some 
inherent  differences  between  the  acquisition  of  property  and 
the  government  of  property  after  it  is  acquired;  but  we  are  not 
dealing  here  with  a  contemporaneous  disposition  of  property 
that  is  being  acquired,  but  instead  are  dealing  with  property 
that  has  belonged  to  the  United  States  for  a  long  time,  some 
of  it  since  1903.  So  any  reason  for  applying  a  different  rule 
as  to  exclusivity  is  non-existent. 

Thus  there  is  no  reason  why  Congress  should  not  be  recog- 
nized as  possessing  the  exclusive  power  to  dispose  of  Govern- 
ment property.  In  other  words,  if  disposition  of  property  is  a 
concurrent  power,  the  power  in  general  must  be  concurrent 
with  respect  to  all  aspects  of  Art.  IV,  §  3,  cl.  2.  Since  such 
power  is  not  concurrent  with  respect  to  rules  and  regula- 
tions of  newly  acquired  territory,  it  should  not  be  concurrent 
with  respect  to  the  other  powers  in  the  relevant  paragraph. 

8.  United  States  v.  Brooks,  51  U.S.  (10  How.)  442  (1850), 
involved  the  construction  of  a  supplemental  article  to  a  treaty 
with  the  Caddo  Indians.  It  held  that  Indian  Lands  reserved  to 
Indians  by  treaty  were  held  by  them  in  fee  simple  since  they 
acquired  perfect  title  by  treaty.  Since  it  involves  land  re- 
served for  Indians,  it  is  in  the  same  category  as  the  other 
Indian  treaty  cases  and  it  does  not  affect  this  case. 

9.  Doe  v.  Wilson,  64  U.S.  (23  How.)  457,  461  (1859),  in- 
volved Indian  lands,  but  contains  no  reference  to  the  scope  of 
Congress'  authority  to  dispose  of  property.  The  decision  holds 
the  Indian  was  a  tenant-in-common  with  the  United  States  and 
that  the  deed  of  conveyance  by  the  Indian,  which  he  executed 
prior  to  selection  of  the  lands,  conveyed  the  interest  he  would 
have  taken  if  living. 

[Continued] 
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The  validity  of  the  reservation  to  Chief  Moose  Dung  was 
involved  in  Jones  v.  Meehan,  175  U.S.  1  (1899),38  which 
considered  the  validity  of  a  subsequent  lease  made  by  one 
who  inherited  from  the  chief.  Appellee  cites  the  court's 
decision  upholding  the  lease  for  the  rule  that  property  of 
the  United  States  may  be  transferred  to  individuals  by 
treaty  between  the  United  States  and  Indian  tribes  with- 
out any  act  of  Congress  or  any  patent  from  the  President. 
When  the  facts  of  this  Indian  treaty  are  analyzed,  it  is 
clear,  however,  that  the  authority  of  the  case  is  limited 
to  reservations  of  land  made  in   treaties  between  the 


37  [Continued] 

10.  The  last  two  cites  are  Blair  v.  Pathkiller,  2  Yerg.  407 
(1830),  and  Harris  v.  Doe,  4  Blackf.  369  (1837).  They  are 
state  cases. 

Blair  v.  Pathkiller,  a  Tennessee  decision,  involved  a  claim 
of  title  and  the  affect  of  Indian  Treaties  and  state  statutes 
enacted  before  the  adoption  of  the  Constitution  of  the  United 
States.  The  reservation  of  640  acres  to  the  head  of  each  Indian 
family  was  held  valid  pursuant  to  treaties  with  the  Cherokees 
of  1817  and  1819.  The  court  pointed  out  that  part  of  the 
consideration  paid  to  the  Cherokee  Nation  for  its  title  to  the 
land  ceded  was  the  reservation  to  the  Indians  of  certain  lands 
which  were  the  subject  of  the  litigation. 

Harris  v.  Doe  is  an  Indiana  Supreme  Court  decision  on  an 
action  in  ejectment  from  land  ceded  by  the  Miami  Indians  by 
treaty  to  the  United  States  and  by  the  same  treaty  granted  to 
Lafontaine  and  son,  the  predecessors  in  title  of  the  defendant. 
The  trial  judge  charged  the  jury  that  it  could  consider  as  evi- 
dence a  special  law  of  Congress  as  confirming  the  fee  in  the 
predecessor  of  the  defendant.  This  decision  is  subject  to  the 
same  infirmities  as  support  for  appellee's  treaty  contention  as 
the  other  Indian  Treaty  cases  and  is  additionally  weakened  by 
the  fact  that  Congress  did  find  it  necessary  to  enact  a  law  to 
confirm  the  title  of  one  who  claimed  under  a  treaty. 

38  In  the  Supreme  Court,  Later-Secretary  of  State,  Frank  B. 
Kellogg,  was  a  counsel  on  the  brief  of  appellee  and  Cushman 
K.  Davis,  one  of  the  Plenipotentiaries  of  the  United  States  in 
the  1898  Treaty  with  Spain,  argued  the  case. 
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United  States  and  Indian  tribes,  which  were  treated  as 
being  akin  to  nations.  See  following  discussion  of  the 
Indian  treaties. 

3.  Summary. — The  early  treaties  with  Indian  tribes 
are  sui  generis  as  treaties.  They  are  not  treaties  in  the 
ordinary  sense  of  the  word  as  all  have  recognized  since 
Congress  in  1871  enacted  a  law  prohibiting  any  "contract 
by  treaty"  with  any  Indian  tribe  or  nations : 

That  hereafter  no  Indian  nation  or  tribe  within  the 
territory  of  the  United  States  shall  be  acknowledged 
or  recognized  as  an  independent  nation,  tribe,  or 
power  with  whom  the  United  States  may  contract  by 
treaty:  Provided,  further,  That  nothing  herein  con- 
tained shall  be  construed  to  invalidate  or  impair  the 
obligation  of  any  treaty  heretofore  lawfully  made 
and  ratified  with  any  such  Indian  nation  or  tribe. 

Act  of  March  3,  1871,  16  Stat.  566.  Had  Indian  treaties 
been  true  treaties  in  the  constitutional  sense  Congress 
could  not  have  prohibited  the  President  from  so  contract- 
ing by  treaty.  While  the  Act  took  the  form  of  providing 
that  Indian  tribes  shall  not  be  "acknowledged  or  recog- 
nized" as  "independent,"  the  statute  clearly  prohibited  the 
President  from  negotiating  treaties  with  any  Indian  tribe 
that  was  "independent."  The  Act  was  thus  in  form  a 
clear  restriction  on  the  treaty  power,  but  actually  it  recog- 
nized that  the  Indian  treaties  were  something  different 
than  the  treaties  referred  to  in  the  Constitution. 

They  have  special  features  that  generally  make  them 
inapplicable  as  authority  that  a  treaty  can  dispose  of 
other  types  of  United  States  property  without  an  Act  of 
Congress.  This  is  true  because  generally  the  subject  of 
the  Indian  treaties  was  land  owned  and  occupied  by  the 
Indians,  which  the  United  States  was  buying  or  acquiring. 
The  treaty  "reserved"  some  of  the  land  for  the  Indians. 
Thus,  property  of  the  United  States  was  not  disposed  of 
by  the  treaty. 
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Attorney  General  Taney  in  an  opinion  on  September 
20,  1833  stated:  "These  reservations  [of  Indian  land  in 
treaties]  are  excepted  out  of  the  grant  made  by  treaty 
and  did  not  pass  by  it.  Consequently  the  title  remains  as 
it  was  before  the  treaty,  that  is  to  say  the  lands  reserved 
are  still  held  under  the  original  title."  175  U.S.  at  12. 
Mr.  Justice  Nelson  in  Gaines  v.  Michelson,  50  U.S.  (9 
How.)  356  (1850),  pointed  out  that  in  such  transactions, 
"it  was  so  much  carved  out  of  the  territory  ceded,  and 
remained  to  the  Indian  occupant,  as  he  had  never  parted 
with  it.  He  [the  Indian]  holds  strictly  speaking  not  under 
the  treaty  of  cession  but  under  his  original  title  confirmed 
by  the  government  in  the  act  of  agreeing  to  the  reserva- 
tion." 50  U.S.  (9  How.)  at  365. 

In  the  Per  Curiam  opinion  a  statement  in  Jones  v.  Mee- 
han,  supra,  175  U.S.  at  12-14,  is  cited  as  authority  that 
the  Taney  opinion  and  the  decision  in  Gaines  v.  Michel- 
son,  supra,  were  "irreconcilable  with  later  Supreme 
Court  opinions  .  .  ."  {Per  Curiam,  n.19).  This  may  be 
explained  by  virtue  of  a  change  in  the  statute  after 
Jones  v.  Meehan,  supra,  which  eliminated  the  prohibition 
against  individuals  purchasing  or  leasing  from  any  indi- 
vidual Indian.  Act  of  June  30,  1834,  c.  161,  §  12,  4  Stat. 
730. 

But  whether  the  treaty  confirmed  the  Indian  right  or 
granted  a  new  right  is  not  dispositive  of  the  question  as 
to  whether  there  was  a  disposition  of  territory  or  prop- 
erty belonging  to  the  United  States.  Those  treaties  dwelt 
with  territory  and  property  and  in  doing  so  they  dwelt 
with  sovereignty  over  the  territory  and  the  right  to  indi- 
vidual patches  of  soil,  as  Chief  Justice  Marshall  noted  in 
Johnson  v.  Mcintosh,  21  U.S.  (8  Wheat.)  542  (1823). 
They  also  in  some  instances  involved  disputed  claims  to 
both  territory  and  soil.  In  settling  on  the  tribes  the 
reserved  territory  the  sovereign  rights  of  the  respective 
parties  were  involved,  but  in  the  "reservation"  of  specific 
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acreage  of  soil  to  individual  Indians,  different  claims 
were  involved  and  this  phase  of  the  agreements  was 
more  concerned  with  what  might  be  termed  "property." 
It  is  clear  that  at  one  time  such  "reservations"  were 
considered  as  a  recognition  of  land  already  owned  by 
the  Indians.  This  would  be  particularly  true  where  the 
Indian  at  the  time  actually  occupied  the  soil.  In  any 
event  even  Jones  v.  Meehan,  supra,  recognized  that  the 
land  reserved  to  Chief  Moose  Dung  on  his  death  passed 
to  his  eldest  son  "by  the  laws,  customs,  and  usages  of 
the  tribe  ..."  What  the  Per  Curiam  opinion,  and  many 
other  opinions  in  this  field  fail  to  recognize  is  that  the  in- 
dividual Indians  acquired  title  by  virtue  of  the  treaty 
and  that  it  is  not  completely  correct  to  say  that  the 
United  States  granted  the  title.  The  treaties  were  the 
act  of  two  governments.  The  Indians  as  possessors  had 
far  the  greater  claim  to  the  extent  that  they  actually 
occupied  the  soil  and  the  grantors  in  the  treaty  were  not 
solely  the  United  States  but  included  both  signatories.  And 
insofar  as  the  right  to  the  soil  was  concerned  more 
came  from  the  Indians  than  from  the  United  States.  It 
would  hardly  be  correct  to  consider  that  soil  actually  oc- 
cupied by  an  Indian  for  centuries  was  property  belonging 
to  the  United  States.  The  United  States  generally  recog- 
nized the  rights  of  such  possessors,  and  though  Indian 
claims  to  broad  territory  were  only  recognized  as  a  right 
of  occupancy,  the  reservation  of  individual  tracts  was  on 
a  different  footing  and  generally  by  one  device  or  an- 
other were  found  to  be  vested  in  fee  simple  in  the  actual 
Indian  occupant.  Jones  v.  Meehan,  supra,  175  U.S.  at 
32,  is  a  good  example. 

By  way  of  conclusion  on  all  these  Indian  treaties,  in 
short,  I  deny  that  recognizing  the  ancestral  right  of 
Chief  Moose  Dung  to  pitch  his  teepee  by  the  waters  of 
Thief  River  is  sufficient  legal  authority  to  give  away 
the  entire  Panama  Canal  without  benefit  of  Congress. 
Claiming  support  from  such  decision  indicates  the  weak- 
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ness  of  appellee's  case  because  the  character  of  the  two 
treaties,  the  relationship  of  the  signatories,  the  considera- 
tion involved,  the  nature  of  our  interest  or  claim  to  the 
property  involved  and  our  relationships  to  them  are  all 
different  in  material  respects. 

Therefore,  the  treaties  with  the  Cherokees,  the  Chip- 
pewa Indians,  and  the  transfer  to  Chief  Moose  Dung  do 
not  constitute  authority  that  the  Panama  Canal  Zone 
property  of  the  United  States  may  be  transferred  to 
Panama  without  the  approval  of  the  Congress.  The  same 
general  modus  operandi  was  followed  in  other  Indian 
treaties. 

This  also  disposes  of  the  decision  in  Francis  v.  Francis, 
203  U.S.  233  (1906),  cited  in  the  Per  Curiam  opinion. 
That  is  another  Indian  treaty  case  which  interpreted 
one  of  the  usual  "reservations"  that  the  Indians  cus- 
tomarily made  when  they  transferred  some  of  their  lands 
to  the  United  States  by  treaty.  As  in  the  other  Indian 
treaty  cases,  the  first  Justice  Harlan's  opinion  did  not 
overturn  the  Chancellor's  ruling  that  the  named  Indian 
"and  his  heirs"  obtained  a  fee  simple  estate  in  Indian 
lands  which  were  "reserved  [and]  did  not  pass  to  the 
United  States  by  Treaty"  (emphasis  added)  because 
under  a  rule  of  property  in  Michigan  where  the  lands 
were  located  "[t]he  term  reservation  was  equivalent  to 
an  absolute  grant."  The  result  in  that  respect  was  not 
disturbed.  Thus,  again  the  peculiarities  of  a  reservation 
by  Indians  of  their  own  lands  in  a  joint  treaty  with  the 
United  States,  belies  the  fact  that  the  title  passed  by 
the  treaty  was  to  property  (soil)  that  actually  belonged 
to  the  United  States.  A  more  accurate  description  of  the 
actual  situation  would  be  that  the  Indians  never  re- 
linquished their  claim  and  the  treaty  confirmed  their 
title.  These  Indian  treaties  thus,  to  a  certain  extent,  fall 
within  treaties  dealing  with  disputed  claims.  The  cita- 
tion of  Francis  by  the  Per  Curiam  opinion  at  page  18 
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overlooks  the  fact  that  it  was  the  treaty  of  both  parties 
that  vested  complete  title,  not  the  sole  act  of  the  United 
States.  The  case  does  not  hold  that  the  United  States 
could  transfer  the  soil  by  deed. 

It  also  goes  without  saying  that  even  if  the  Indians 
and  the  United  States  could  jointly  convey  property  to 
an  Indian  by  a  reservation  of  soil  that  he  claimed, 
such  precedents  are  not  authority  for  the  United  States 
transferring  property  to  Panama  that  is  owned  outright 
by  the  United  States.  The  Panama  Canal  Treaty  is  an 
unquestioned  disposition  of  property  of  the  United  States. 
The  Indian  treaties  disposed  of  disputed  territory  and 
recognized  claims  of  individual  Indians  to  particular  soil. 
This  case  is  of  interest  though  for  another  reason:  it 
holds  that  the  President,  "without  the  authority  of  an 
act  of  Congress"  was  not  authorized  to  agree  in  the 
Treaty  to  a  proviso  that  none  of  the  reserved  Indian 
lands  could  be  conveyed  without  his  consent.  To  a  certain 
extent  this  recognizes  that  in  Indian  treaties  the  title  is 
not  conveyed  to  reservees  but  more  accurately  is  merely 
recognized.   See  50  U.S.   (9  How.)  at  365. 

B.     Treaties  With  Foreign  Nations 

1.  Treaty  of  February  22,  1819  between  the  United 
States  and  Spain  (8  Stat  252). — Spain  ceded  all  of  east 
and  west  Florida  to  the  United  States.  The  parties  also 
agreed  upon  a  boundary  west  of  the  Mississippi  River 
beginning  at  the  mouth  of  the  Sabine  River  in  the  Gulf 
of  Mexico,  thence  generally  north  and  west  to  the  Red 
River  and  the  Arkansas  River,  and  thence  to  the  source 
of  that  river,  and  thence  due  west  along  the  42nd  line  of 
latitude  to  the  South  Sea  (Pacific  Ocean).  On  both  sides 
of  that  boundary  line,  the  respective  parties  ceded  to  each 
other  their  claims  and  pretentions  to  the  territory  in 
question.  The  treaty  indicated  that  the  parties  did  not 
know  the   precise   source   of  the   Arkansas   River    and, 


372 


72 


particularly  in  the  mountain  areas,  neither  nation  was 
sufficiently  familiar  with  much  of  the  areas  traversed  by 
the  newly  drawn  boundary  lines  to  know  precisely  what 
was  accomplished.  This  indicated  the  "claim"  nature  of 
the  asserted  rights. 

Taken  by  its  four  corners,  this  treaty  is  hardly  a  dispo- 
sition of  United  States  property.  It  is  a  mutual  relin- 
quishment of  boundary  claims  which  is  a  usual  subject  of 
diplomacy,  particularly  in  undeveloped  areas.  The  set- 
tlement of  many  boundary  disputes  are  more  the  settle- 
ment of  claims  rather  than  transfers  of  property.39 

2.  Treaty  of  August  9,  184.2  between  the  United 
States  and  Great  Britain  (Webster-Ashburton  Treaty)  8 
Stat.  572. — This  settled  the  boundary  between  the  United 
States  and  Canada  from  the  east  through  the  Great  Lakes, 
the  present  boundary  waters  and  thence  to  the  Rocky 
Mountains  along  the  49th  parallel.  Like  the  prior  treaty, 
the  parties  here  did  not  know  where  the  boundary  line 
they  drew  would  begin  to  run  westward  from  the  Lake  of 
the  Woods.  One  result  of  this  arrangement  was  the  odd 
"Northwest  angle"  in  Minnesota,  which  is  completely 
separated  by  water  from  all  United  States  territory.  The 
treaty  recognized  prior  grants  of  land  by  both  countries 
in  disputed  areas.  This  agreement  is  within  the  tradi- 
tional treaty-making  function  and  does  not  qualify  as  a 
disposition  of  territory.  It  would  be  hard  to  point  to  the 
transfer  of  any  property  that  belonged  to  the  United 
States.  This  treaty  is  a  perfect  example  of  the  settlement, 
in  many  respects,  of  highly  questionable  claims  and  not 
of  the  transfer  of  territory  or  property. 

3.  The  Treaty  of  June  15,  1846  between  the  United 
States  and  Great  Britain.  The  Oregon-Washington  bound- 
aries (9  Stat.  869). — The  treaty  recited  that  there  was 
was  "doubt  and  uncertainty  .  .  .  respecting  the  sovereign- 

39  See  notes  23  and  24,  supra,  and  accompanying  text. 
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ty  and  government  of  .  .  .  the  northwest  coast  of  America 
.  .  .  west  of  the  Rocky  Mountains."  The  treaty  continued 
the  boundary  line  westward  from  the  Rocky  Mountains 
along  the  49th  parallel,  and  recognized  the  navigational 
rights  on  the  Columbia  River  of  the  Hudson  Bay  Company 
and  of  British  subjects  on  an  equal  footing  with  American 
citizens.  This  is  another  example  of  the  settlement  of 
doubtful  and  uncertain  claims  of  the  respective  parties 
and  not  a  transfer  of  property. 

4.  Treaty  of  February  1,  1933  between  the  United 
States  and-  Mexico  (8U  Cong.  Rec.  982k). — This  treaty  rec- 
tified the  boundary  along  the  Rio  Grande  River  in  the 
vicinity  of  El  Paso  and  the  Juarez  Valley.  The  treaty 
involved  a  typical,  minor  boundary  matter.  Nevertheless, 
this  Treaty  looked  to  Congress  for  approval:  Art.  VIII 
provided  that  "[e]ach  Government  shall  respectively 
secure  title  .  .  .  ."  Art.  VII  also  provided  that  "Lands 
within  the  rectified  channel  .  .  .  [that]  pass  from  .  .  . 
one  country  to  .  .  .  the  other  .  .  .  shall  be  acquired  in  full 
ownership  by  the  [respective]  Government  .  .  ."  The 
treaty  was  thus  executory  and,  moreover,  since  it  required 
the  appropriation  of  money,  it  looked  to  supporting  enact- 
ments by  the  Congress  of  the  United  States  and  did  not 
purport  to  be  self-executing. 

5.  Treaty  of  August  29,  1963  between  the  United 
States  and  Mexico:  Solution  of  El  Chamizal,  15  U.S.T. 
21. — This  relocated  the  shifting  channel  of  the  Rio  Grande 
River  in  the  vicinity  of  El  Paso  and  Juarez,  and  drew  a 
boundary  line  at  the  center  of  a  new  channel  for  the 
river.  By  this  arrangement,  823.50  acres  of  former 
United  States  land  was  ceded  to  Mexico  by  the  treaty. 
However,  far  from  this  being  an  instance  where  the  Presi- 
dent attempted  to  transfer  United  States  territory  or 
property  by  a  self-executing  treaty  without  prior  congres- 
sional act,  the  treaty  in  Art.  6  specifically  recognized  the 
constitutional  requirement  and  provided  that  the  acqui- 
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sition  of  the  lands  be  transferred  to  Mexico  and  the  rights 
of  way  for  that  portion  of  the  new  river  channel  in  the 
territory  of  the  United  States  shall  not  occur  until  "after 
.  .  .  the  necessary  legislation  has  been  enacted  for  carry- 
it  out  .  .  ."  This  treaty  thus  supports  appellant's  conten- 
tions and  not  those  of  the  appellee.  That  appropriations 
were  also  required  may  have  been  an  additional  reason  for 
recognizing  the  constitutional  role  of  Congress  but  that 
apparent  necessity  here  has  not  caused  the  President  to 
recognize  the  role  of  Congress.  Cf.  Per  Curiam  opinion,  at 
20  n.22.  In  its  discussion  of  this  Mexican  treaty  the 
Per  Curiam  opinion  recognizes  the  necessity  in  that  in- 
stance for  approval  by  Congress  because  the  treaty  re- 
quired implementing  legislation  (Per  Curiam  op.,  n.  22). 
The  implementing  legislation  required  by  the  Panama 
Canal  Treaty  will  make  that  necessitated  by  the  Mexican 
Treaty  pale  into  insignificance. 

6.  Treaty  of  November  23,  1970  between  the  United 
States  and  Mexico  (23  U.S.T.  371). — This  is  another 
instance  where  the  treaty  resolved  boundary  differences 
arising  from  the  shifting  of  channels.  This  treaty  like- 
wise was  contingent  and  not  self-executing,  Article  ID 
provided,  i.e.,  that  "the  necessary  legislation  has  been 
enacted  for  carrying  it  out."  23  U.S.T.  377.  This  is  an- 
other treaty  that  supports  appellants'  contention  and  not 
those  of  the  appellee. 

7.  Treaty  of  November  22,  1971  between  the  United 
States  and  Honduras:  Swan  Islands  (23  U.S.T.  2631). — 
Both  governments  claimed  sovereignty  of  the  Swan 
Islands,  but  the  United  States  had  for  many  years  main- 
tained a  navigation  and  communications  facility  there. 
By  the  treaty,  the  United  States  recognized  the  sov- 
ereignty of  Honduras  and  transferred  certain  land,  build- 
ings, and  equipment  to  Honduras.  There  was  a  second 
cooperative  agreement  whereby  the  United  States  was  to 
operate  the  navigational  facilities  and  Honduras  was  to 
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assume  responsibility  for  a  dock  and  landing  strip.  The 
United  States  retained  title  to  a  great  number  of  build- 
ings and  equipment  except  the  land,  and  by  the  treaty 
Honduras  made  the  areas — sites — available  to  the  United 
States.  This  was  a  cooperative  program  for  continuation 
of  meteorological  and  communication  facilities  in  Swan 
Islands.  To  the  extent  that  any  property  was  tranferr- 
ed,  it  was  certainly  minimal  and  hardly  justified  legis- 
lation. It  cannot  be  considered  as  authority  for  trans- 
ferring eight  billion  dollars  of  United  States  property. 

8.  Treaty  of  June  17,  1971  between  the  United  States 
and  Japan  (28  U.S.T.  U7). — This  related  to  the  re- 
version of  the  Ryukyu  (includes  Okinawa)  and  Daito 
Islands.  Some  of  this  property  may  have  been  trans- 
ferred pursuant  to  prior  congressional  enactments,  i.e., 
40  U.S.C.  §§  511  and  512.  Section  511  authorizes  fed- 
eral agencies  having  foreign  excess  property  to  dispose 
of  such  property.  That  is  definitely  authorization  for  the 
transfer  of  what  would  be  excess  property  of  the  United 
States  after  the  reduction  of  our  military  operations  on 
Okinawa.  The  treaty  relinquished  in  favor  of  Japan  all 
rights  and  interests  under  Art.  Ill  of  the  Treaty  of  Peace 
with  Japan  of  September  8,  1951.  Japan  in  turn  granted 
to  the  United  States  the  use  of  facilities  and  areas  in  ac- 
cordance with  the  treaty  of  January  19,  1960,  which 
was  the  Treaty  of  Mutual  Cooperation  and  Security  pro- 
viding for  collective  self-defense.  Art.  IX  of  this  treaty 
terminated  our  temporary  right  of  military  occupation. 
It  is  hard  to  construe  this  treaty  as  authority  for  trans- 
ferring United  States  property  by  treaty  without  imple- 
menting legislation. 

9.  Treaty  of  January  25,  1955  between  the  United 
States  and  Panama  (6  U.S.T.  2283). — This  treaty,  as  dis- 
cussed earlier,  provided  for  the  transfers  of  certain 
property.  Art.  V  provided  for  the  conveyance  to  Pan- 
ama of  certain  lands  and  improvements  set  forth  in  item 
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2  of  the  Memorandum  of  Understanding.  This  included 
certain  specified  lands,  including  the  railway  terminal  op- 
erations in  the  city  of  Panama,  and  the  railway  passenger 
station,  and  Paitilla  Point.  The  treaty,  however,  was  not 
self-executing  as  Art.  V  recognized  the  need  to  comply 
with  Art.  IV,  §  3,  cl.  2  of  the  Constitution,  as  that  Article 
provided  that  the  transfer  of  property  was  "subject  to 
the  enactment  of  legislation  by  the  Congress,"  and  with 
respect  to  the  small  amount  of  property  in  Art. VI  and  Art. 
VII,  Congress  did  enact  legislation  with  respect  thereto.40 

It  must  be  recognized  that  no  court  has  had  any  op- 
portunity to  pass  on  the  validity  of  many  of  these  pro- 
visions, because  when  property  or  rights  are  transferred  in 
a  foreign  country  pursuant  to  asserted  or  de  facto 
authority,  as  the  practical  matter,  it  is  difficult,  if  not 
impossible  thereafter,  to  litigate  or  rescind  the  transfer. 

C.     Treaty  Summary 

In  sum,  no  substantial  support  can  be  found  in  any  of 
the  11  treaties  for  appellee's  contention.  The  Indian 
treaties  do  not  support  his  position  because  of  their  very 
nature,  i.e.,  the  land  allegedly  transferred  to  the  Indian 
is  his  land  which  he  reserves  from  transfer  to  the  United 
States  under  the  treaty.  The  treaties  with  Spain  and 
Great  Britain  involved  the  settlement  of  boundary  claims 
and  this  is  not  a  boundary  controversy.  Indeed,  it  would  be 
hard  to  convince  Spain  and  the  British  that  in  these 
treaties,  which  expanded  our  frontiers  to  absorb  all  of 
Florida  on  the  south  and  to  stretch  our  boundary  west- 
ward from  the  Louisiana  Purchase  to  the  Pacific  Ocean 
between  the  42nd  and  49th  parallels,  the  United  States 
was  disposing  of  its  own  property.  Two  of  the  three 
treaties  with  Mexico  specifically  recognized  the  need  for 
congressional  legislation  and  the  third  treaty  implicitly 


40  See  note  18  supra. 
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recognized  such  necessity;  the  Honduras  treaty  involved 
very  minimal  amounts  of  property;  the  Japan  treaty  had 
statutory  authority  to  transfer  surplus  war  property  and 
otherwise  merely  relinquish  our  temporary  right  of  mili- 
tary occupation;  and  the  1955  Panamanian  treaty  spe- 
cifically recognized  that  legislation  by  Congress  was  neces- 
sary to  the  transfer  of  United   States  property. 

When  these  eleven  treaties  are  examined  and  analyzed, 
and  those  are  culled  out  wherein  the  constitutional  re- 
quirements were  complied  with  through  the  enactment  by 
Congress  of  implementing  legislation  and  thus  strongly 
support  the  position  of  the  appellant-Congressmen,  it  ap- 
pears obvious  that  there  is  dearth,  if  not  an  almost  com- 
plete absence,  of  any  supporting  authority  for  the  action 
of  the  appellee  in  attempting  to  bypass  the  entire  House 
of  Representatives  in  this  transfer  to  Panama  of  the  tre- 
mendous amount  of  property  of  the  United  States  that 
is  here  involved. 

Conclusion 

From  the  foregoing  it  is  concluded  that  a  political 
question  is  not  involved,  that  established  procedures  of 
the  Department  of  State  and  past  United  States  pro- 
cedures involving  similar  agreements  with  Panama  and 
others  recognize  and  require  that  Congress  approve  the 
transfer  of  United  States  property,  that  the  Restatement 
of  Foreign  Relations  Law  reaches  the  same  conclusion, 
and  that  the  adjudicated  cases  hold  that  the  power  to 
dispose  of  United  States  property  is  vested  exclusively 
in  the  Congress.  In  my  opinion,  we  should  accordingly 
declare  the  law  to  be  that  those  provisions  of  the  pend- 
ing treaty  which  dispose  of  territory  or  property  be- 
longing to  the  United  States  to  the  Republic  of  Panama 
cannot  come  into  force  under  the  Constitution  of  the 
United  States  until  approved  by  the  Congress.  In  my 
view,  because  of  the  parties  involved,  it  would  not  be 
necessary  to  issue  an  injunction. 
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The  Report  of  the  Senate  Committee  on  Foreign  Rela- 
tions of  a  much  earlier  date  has  much  advice  that  could 
well  be  followed  by  the  relevant  parties  in  the  present 
controversy : 

The  question  has  been  debated  how  far  Congress 
would  be  bound  to  give  effect,  in  cases  requiring 
its  cooperation,  to  regulations  by  treaty  on  subjects 
put  within  its  express  province  by  the  Constitution. 
Whichever  may  be  the  better  opinion,  the  doubt  sup- 
plies reason  enough  against  putting  the  question  to 
trial  in  other  circumstances  than  those  in  which  the 
concurrence  of  Congress  may  be  safely  assumed. 
And  the  reason  is  the  stronger  for  this  forbearance 
from  the  fact  that  in  the  contingency  of  conflict  it 
would  be  not  the  interests  only,  but  the  faith,  too,  of 
the  nation  which  might  be  compromised,  as  this 
would  have  been  committed  by  the  adoption  of  the 
treaty  regulations. 

The  condition  of  the  Government  at  this  point  is 
of  peculiar  delicacy  as  regards  the  arrangement  of 
its  imposts.  Parties  have  been  arrayed  with  vehe- 
mence and  the  greatest  sensibility  awakened  on  the 
subject.  Regulation  by  treaty  in  these  circumstances 
would  doubtless  be  carried  into  effect  by  the  House 
of  Representatives.  But  the  temper  in  which  the 
supposed  intrusion  might  be  expected  to  be  received 
would  be  anything  but  cordial  or  placid.  Ought  not 
the  occasion  to  be  considerable,  the  motive  urgent, 
to  warrant  the  exercise  of  the  authority  at  this 
cost?  This  is  a  topic  requiring  only  to  be  displayed, 
not  dwelt  on. 

2  Hinds'  Precedents  §  1532,  at  1000. 

What  is  the  great  urgency  for  not  recognizing  the  con- 
stitutional right  and  duty  of  the  House  of  Representa- 
tives to  pass  on  the  transfer  of  the  rare  property  here 
involved?  The  United  States  by  the  narrow  margin  of 
one  vote  was  enticed  into  accepting  Panama  as  the  first 
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choice  over  Nicaragua  for  the  location  of  the  Canal, 
and  the  operating  rights  promised  by  Panama  in  the  1903 
treaty  were  purposely  designed  to  assure  that  the  United 
States  would  build  the  Canal  in  Panama  and  not  in  Nica- 
ragua.41 Thereafter,  a  national  treasure  beyond  compare 
in  the  form  of  an  engineering  marvel  was  created  by  the 
ingenuity  and  genius  of  American  statesmen,  builders, 
and  doctors  who  persevered  where  all  others  had  failed 
miserably,  or  failed  even  to  begin.  And  with  an  expendi- 
ture by  Congress  of  this  nation's  wealth  never  before 
equalled  in  history  created  an  international  public  fa- 
cility that  has  given  Panama  a  healthful  community  it 
never  before  possessed,  a  much  higher  standard  of  living 
than  its  neighbors,  and  under  benign  United  States'  man- 
agement benefited  the  entire  world. 

The  transfer  of  United  States  territory  and  property 
in  the  Panama  Canal  Zone  directly  affects  immense  vital 
interests  of  the  entire  nation  involving  as  it  does  sig- 
nificant commercial  concerns  and  our  national  security. 
Some  of  these  matters  were  pointed  out  by  Senator  Hiram 
Johnson  of  California  in  1939,  when,  in  speaking  on  the 
ratification  of  the  Hull-Alfaro  Treaty,  which  proposed 
certain  amendments  in  our  relations  with  Panama,  he 
remarked : 


41  Bunau-Varilla,  Envoy  Extraordinary  for  the  Republic  of 
Panama,  in  a  negotiation  of  the  treaty  for  the  Canal  decided 
that  the  prior  treaty  draft  would  not  do: 

The  "indispensable  condition  of  success"  was  to  write  a 
new  treaty  "so  well  adapted  to  American  exigencies"  that 
it  would  be  certain  to  pass  in  the  Senate  by  the  required 
two-thirds  majority.  A  failure  to  obtain  that  two-thirds 
majority,  he  was  convinced,  could  still  mean  a  Nicaragua 
canal  after  all.  The  major  difference  in  the  new  treaty 
must  be  in  the  share  of  sovereignty  attributed  to  the 
United  States  within  the  canal  zone.  [Perpetuity  was 
already  provided  for.] 

D.  McCullough,  The  Path  Between  the  Seas  391  (1977). 
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The  Panama  Canal  will  be  protected,  if  protected, 
by  us.  The  Panama  Canal,  if  it  be  retained,  and  if 
it  serve  its  purpose  [as  "the  life  line  of  the  Re- 
public," id.,  9838],  will  do  so  because  of  our  efforts; 
and  the  Panama  Canal,  because  of  the  peculiar  re- 
lation we  have  to  it,  should  not  be  in  any  degree  tied, 
or  hamstrung,  or  put  in  a  strait  jacket  by  a  treaty 
made  by  the  United  States  of  America. 

84  Cong.  Rec.  9838  (1939).  The  momentous  nature 
of  these  national  interests  peculiarly  qualify  the  House 
of  Representatives  for  its  constitutional  role  because  it 
directly  represents  our  entire  citizenry  on  a  uniform 
basis — which  was  the  principal  reason  that  the  Framers 
of  the  Constitution  directed  that  the  entire  Congress 
should  pass  on  such  matters. 

However,  regardless  of  disputes  on  other  issues,  one 
conclusion  is  certain.  That  is  that  if  the  present  attempt 
successfully  usurps  the  constitutional  right  and  duty  of 
the  House  of  Representatives  to  vote  on  the  disposition  of 
United  States'  property  of  the  tremendous  magnitude  and 
value  of  our  Panama  holdings  a  precedent  of  such  enor- 
mity will  be  created  that  the  constitutional  right  of  the 
House  of  Representatives  to  vote  on  transfers  of  prop- 
erty to  foreign  nations  need  never  again  be  seriously 
recognized. 

To  the  extent  that  the  President  may  have  discre- 
tion to  choose  between  proceeding  by  treaty  or  other 
forms  of  international  agreement,  he  cannot  avoid  the 
constitutional  requirement  that  the  entire  Congress  pass 
on  all  attempts  to  dispose  of  United  States'  territory  and 
property  to  other  nations.  All  past  practices  in  this  field 
indicate  that  prior  Presidents  have  recognized  that  obli- 
gation even  when  property  of  much  less  value  and  sig- 
nificance was  involved.42 


42  The  Standing  of  the  Members  of  the  House  of  Representa- 
tives to  Request  a  Declaration  of  the  Law 

[Continued] 
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The  district  court  concluded  that  it  lacked  subject  matter 
jurisdiction  over  plaintiffs'  complaint  because,  in  its  view, 
plaintiffs  had  not  met  the  "  'irreducible  constitutional  mini- 
mum' of  a  concrete  injury  in  fact  to  their  legislative  roles." 
Memo.  Op.  at  12-13.    I  disagree  with  this  conclusion. 

Recently,  we  have  considered  cases  involving  standing  of 
Congressmen  to  bring  actions  in  the  federal  courts.  Judge 
Wilkey's  opinion  in  Harrington  v.  Bush,  553  F.2d  190  (D.C. 
Cir.  1977),  provides  a  thorough  discussion  of  the  applicable 
analytical  framework: 

The  most  basic  point  to  consider  is  that  there  are  no  spec- 
ial standards  for  determining  Congressional  standing 
questions.  Although  the  interests  and  injuries  which 
legislators  assert  are  surely  different  from  those  put 
forth  by  other  litigants,  the  technique  for  analyzing  the 
interests  is  the  same. 

There  is  no  single  test  or  formula  to  be  derived  from  the 
case  law  to  determine  if  a  particular  complaining  party 
has  standing  to  sue.  Rather,  the  case  law  provides  a  series 
of  inquiries  designed  primarily 68  to  determine  if  the  com- 
plaining party  has  suffered  some  injury  in  fact. 

553  F.2d  at  204,  205-06  (emphasis  original).  The  injury  in 
fact  requirement  is  constitutionally  mandated;  it  is  one  of  the 
requirements  designed  to  implement  the  Art.  Ill  "case  or 
controversy"  limitation  on  federal  judicial  power.  Associa- 
tion of  Data  Processing  Service  Organizations,  Inc.  v.  Camp, 
397  U.S.  150,  151  (1970);  Harrington  v.  Bush,  supra,  553 
F.2d  at  206.  Footnote  68  in  the  Harrington  opinion  outlined 
the  four  separate  inquiries  demanded  by  the  Supreme  Court 
cases  on  standing:  (1)  first,  and  most  important,  that  there 
be  an  injury  in  fact;  (2)  that  the  interests  being  asserted  by 
the  plaintiffs  are  within  the  zone  of  interests  to  be  protected 
by  the  statute  or  constitutional  guarantee  in  question;  (3)  that 
the  injury  result  from  (or  be  caused  by)  the  challenged  "il- 
legal" action;  and  (4)  that  the  injury  be  capable  of  being 
redressed  by  a  favorable  decision.  553  F.2d  at  205-06  n.  68. 
The  district  court  found  no  injury  in  fact,  and  therefore  had 
no  reason  to  consider  the  other  three  inquiries.  As  to  the 
critical  question  of  whether  an  injury  in  fact  exists,  it  is  my 
conclusion  that  it  does. 

The  prior  cases  in  this  circuit  provide  examples  of  how  the 
analytical  scheme  articulated  in  Harrington  applies  to  par- 
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ticular  situations.  Kennedy  v.  Sampson,  167  U.S.App.D.C.  192, 
511  F.2d  430  (1974),  involved  Senator  Kennedy's  suit  against 
the  Administrator  of  the  General  Services  Administration  and 
the  Chief  of  the  White  House  Records  seeking  a  declaration 
that  the  Family  Practice  of  Medicine  Act  become  law  on 
December  25,  1970,  and  an  order  requiring  appellants  to  pub- 
lish the  Act  as  a  validly  enacted  law.  The  question  on  the 
merits  was  the  effect  of  President  Nixon's  pocket  veto;  a  pre- 
liminary question  was  the  standing  of  Sen.  Kennedy  to  bring 
the  suit.  The  court  found  that  Kennedy  had  standing,  as  a 
"logical  nexus"  existed  between  the  status  he  asserted  and 
the  claim  sought  to  be  adjudicated: 

If  appellants'  arguments  are  accepted,  then  appellee's 
vote  in  favor  of  the  bill  in  question  has  been  nullified  and 
appellee  has  no  right  to  demand  or  participate  in  a  vote 
to  override  the  President's  veto.  Conversely,  if  appellee's 
interpretation  of  the  veto  clause  is  correct,  then  the  bill 
became  law  without  the  President's  signature.  In  short, 
disposition  of  the  substantive  issue  will  determine  the 
effectiveness  vel  non  of  appellee's  actions  as  a  legislator 
with  respect  to  the  legislation  in  question. 

511  F.2d  at  433.  Thus,  in  Kennedy,  the  facts  presented  a 
situation  where  the  Executive's  action  had  in  effect  nullified 
the  Senator's  vote;  the  validity  of  the  action  was  determina- 
tive on  the  effect  of  the  vote.  And  particularly  he  had  been 
prevented  from  exercising  his  constitutional  right  to  vote  on 
the  motion  to  overrule.  In  such  circumstance,  this  court  con- 
cluded that  Senator  Kennedy  had  standing  to  challenge  the 
vote. 

In  Mitchell  v.  Laird,  159  U.S.App.D.C.  344,  488  F.2d  611 
(1973),  in  dictum,  we  recognized  the  standing  of  thirteen 
members  of  the  House  of  Representatives  to  litigate  presi- 
dential war  powers,  when  we  stated  that  a  declaratory  judg- 
ment 

would  bear  upon  the  duties  of  plaintiffs  to  consider 
whether  to  impeach  defendants,  and  upon  plaintiffs' 
quite  distinct  and  different  duties  to  make  appropriations 
to  support  the  hostilities,  or  to  take  other  legislative 
actions  related  to  such  hostilities,  such  as  raising  an 
army  or  enacting  other  civil  or  criminal  legislation.    In 
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our  view,  these  considerations  are  sufficient  to  give  plain- 
tiffs a  standing  to  make  their  complaint. 

488  F.2d  at  614. 

We  concluded  that  plaintiffs  lacked  standing  to  bring  their 
claims  in  both  Harrington,  supra,  and  in  Metcalf  v.  National 
Petroleum  Council,  553  F.2d  176  (D.C.  Cir.  1977).  Neither 
plaintiff  had  demonstrated  a  cognizable  injury  to  his  person 
or  to  his  ability  to  function  as  a  legislator.  Nothing  impeded 
the  legislative  process  whatsoever.  Representative  Harrington 
sought  a  declaration  that  certain  foreign  and  domestic  activi- 
ties of  the  Central  Intelligence  Agency  were  illegal  and  also 
an  injunction  prohibiting  the  CIA  from  using  the  funding 
and  reporting  provisions  of  the  Central  Intelligence  Agency 
Act  of  1949  in  connection  with  allegedly  illegal  activities. 
After  an  extensive  analysis  of  the  supposed  injuries  claimed 
by  the  plaintiff,  we  concluded: 

Since  the  appellant  in  this  case  has  suffered  no  injury 
in  a  constitutional  sense,  he  is  in  effect  seeking  to  use  the 
court  to  vindicate  his  own  political  values  and  prefer- 
ences. By  so  doing,  appellant  is  asking  us  in  large  part  to 
usurp  the  legislative  function  and  to  grant  him  the  relief 
which  his  colleagues  have  refused  him. 

553  F.2d  at  215  (emphasis  added).  Since  appellant  failed  to 
show  an  injury  in  fact  in  the  constitutional  sense,  we  affirmed 
the  district  court's  dismissal  of  his  complaint. 

A  similar  situation  was  posed  in  the  Metcalf  case,  where 
Senator  Metcalf  sought  declaratory  and  injunctive  relief,  al- 
leging that  the  National  Petroleum  Council  was  unlawfully 
functioning  as  an  advisory  committee  in  violation  of  the  Fed- 
eral Advisory  Committee  Act  and  the  Federal  Energy  Admin- 
istration Act.  He  contended  that  the  Council  was  not  fairly 
balanced  in  membership  and  was  improperly  influenced  by 
certain  petroleum  industry  interest  groups.  We  noted  that 
his  complaint  was  a  generalized  grievance  that  did  not  allege 
any  specific,  objective,  present  harm  or  threat  of  harm;  the 
nature  and  effect  of  the  unspecified  harm  was  indeterminate. 
553  F.2d  at  187-88.  Nothing  impeded  the  functioning  of  Sen. 
Metcalf  in  his  role  as  a  legislator,  and  we  affirmed  the  district 
court's  dismissal  of  the  complaint. 

We  next  considered  a  claimed  controversy  involving  seven- 
teen Congressmen  who  challenged  General  Services  Adminis- 
tration regulations  authorizing  agencies  to  grant  rights  to 
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patents  and  inventions  developed  from  federal  funds.  Our 
decision  in  Public  Citizen  v.  Sampson,  169  U.S.App.D.C.  301, 
515  F.2d  1018  (D.C.  Cir.  1975),  affirmed  without  opinion  the 
decision  of  the  district  court,  reported  at  379  F.  Supp.  662, 
granting  the  defendant's  motion  to  dismiss  the  complaint. 
In  evaluating  plaintiffs'  standing  as  Congressmen,  the  dis- 
trict court  stated: 

It  is  beyond  peradventure  that  plaintiff  Congressmen 
could  tomorrow  propose  legislation  regulating  the  con- 
tractual authority  of  the  General  Services  Administra- 
tion. 

379  F.  Supp.  at  667.  The  powers  of  the  plaintiff  Congressmen 
in  that  case  as  Representatives  were  not  diminished  in  any 
respect. 

As  noted  above,  an  injury  in  fact  is  required  for  standing 
in  all  cases;  with  respect  to  Congressmen  as  plaintiffs,  the 
case  law  in  this  circuit,  not  surprisingly,  demonstrates  that 
this  court  will  demand  a  showing  of  an  injury  in  fact.  We 
could  not  otherwise  justify  our  jurisdiction.  In  all  cases,  this 
requirement  helps  guarantee  that  the  "controversy"  has  suffi- 
cient adverseness  and  that  the  parties  have  sufficient  interests 
to  make  out  a  justiciable  dispute  that  satisfies  the  Art.  Ill 
case  or  controversy  requirement.  Yet  in  the  Congressmen 
cases,  another  dimension  underlies  our  insistence  on  an  injury 
in  fact.  Our  prior  cases  express  concern  that  Congressmen 
might  seek  redress  in  the  courts  simply  because  they  failed 
to  persuade  their  colleagues  in  making  a  particular  legislative 
judgment,  or  they  fear  that  they  cannot  succeed  in  a  future 
vote  on  a  particular  matter  of  legislative  concern.  To  grant 
such  Congressmen  standing  to  litigate  their  claims  in  the 
judicial  system  would  have  the  effect  of  circumventing  the 
legislative  process.  In  cases  in  which  this  court  has  found  the 
existence  of  standing,  which  means  that  an  injury  in  fact  was 
found  to  exist,  there  is  no  apparent  risk  that  the  legislative 
process  will  be  circumvented  or  evaded  by  deciding  the  case 
on  the  merits.  It  is  my  opinion  that  the  Congressmen  in  this 
case  have  suffered  and  are  presently  suffering  an  injury  in 
fact,  and  that  the  concern  which  underlies  our  prior  cases — 
namely,  that  we  have  no  jurisdiction  where  a  Member  of  Con- 
gress is  seeking  to  evade  the  legislative  process — is  simply 
not  a  factor  in  this  case. 

On  September  16,  1977,  President  Carter  transmitted  to  the 
Senate  for  advice  and  consent  to  ratification  two  treaties — 
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the  Treaty  Concerning  the  Permanent  Neutrality  and  Opera- 
tion of  the  Panama  Canal,  and  the  Panama  Canal  Treaty. 
In  our  opinion  we  only  consider  the  transfers  of  property 
provided  for  by  the  Canal  Treaty  and  not  any  of  the  rules  and 
regulations  concerning  the  operations  of  the  Canal  that  are 
in  the  Neutrality  Treaty.  The  transmittal  to  the  Senate  was 
made  without  the  inclusion  of  the  usual  provisions  that  is 
inserted  in  treaties  and  international  agreements  when  any 
participation  by  the  House  of  Representatives  is  called  for. 
By  this  act,  President  Carter  conformed  to  an  earlier  opinion 
of  August  11,  1977  by  the  Attorney  General  stating  that  the 
approval  of  the  treaties  by  the  House  of  Representatives  even 
"absent  statutory  authorization"  was  not  necessary  even 
though  the  Canal  Treaty  disposed  of  United  States  property. 
The  procedures  implemented  for  obtaining  the  Senate's  ad- 
vice and  consent,  which  continue  today,  did  not  and  do  not 
contemplate  approval  by  the  House  of  Representatives  to  any 
portion  of  the  treaties.  It  is  my  view  that  the  injury  in  fact 
to  the  members  of  the  House  of  Representatives  occurred 
when  President  Carter  transmitted  the  treaty  in  the  form 
described  above,  i.e.,  without  the  customary  provisions  for 
enactment  of  necessary  legislation  by  Congress  where  United 
States  property  was  to  be  transferred.  At  this  point,  because 
of  the  form  of  the  treaty,  it  was  clear  that  the  House  of 
Representatives  could  not  participate,  and  insofar  as  Art.  IV 
required  its  participation,  that  this  constitutional  requirement 
was  being  violated.  This  is  a  sufficient  injury  to  accord  stand- 
ing. This  injury  in  fact  was  further  substantiated  when  the 
Report  of  the  Committee  on  Foreign  Relations  of  the  Senate 
acceeded  to  the  opinion  of  the  Attorney  General  of  August  11, 
1977.  Senate  Executive  Report  N,  No.  95-12,  95th  Cong.,  1st 
Sess.  65-69,  February  3,  1978. 

The  central  point  posed  by  the  Congressmen's  claim  is  that 
Art.  IV,  §  3,  cl.  2  requires  that  the  House  participate  in  the 
disposition  of  property:  an  Act  of  Congress,  it  is  alleged,  is 
required  by  the  Constitution.  The  submission  of  the  treaty 
to  the  Senate  in  its  present  form  {See  Appendix)  clearly  obvi- 
ates any  participation  of  the  House  and  since  the  Senate  is 
presently  concurring  in  that  decision,  whatever  action  the 
House  may  take  is  effectively  blocked  by  the  President  and  the 
Senate.  It  appears  extremely  unlikely — a  near  certainty — 
that  the  Senate  will  amend  the  treaty  as  submitted  to  permit 
House  participation  in  the  disposition  of  property.  The  Re- 
port of  the  Senate  Committee  on  Foreign  Relations  states: 
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The  Committee  finds  that  the  .  .  .  Panama  Canal  Treaty 
can  validly  transfer  to  Panama  property  belonging  to  the 
United  States  without  a  need  for  implementing  legisla- 
tion. 

Committee  Report  at  69.  It  is  extremely  unlikely  that  the 
Committee  will  change  its  position  on  this  issue  and  recom- 
mend that  implementing  legislation  be  sought.  It  is  extremely 
unlikely  that  the  Senate  as  a  whole  will  reject  the  recommen- 
dation of  its  Committee  on  this  point.  The  injury  that  oc- 
curred when  the  advise  and  consent  procedures  were  initiated 
continues  so  long  as  the  treaty  remains  in  its  present  form 
and  House  concurrence  is  not  sought.  Thus,  the  entire  mem- 
bership of  the  House  of  Representatives  is  suffering  present 
injury  to  its  constitutional  rights. 

On  August  11,  1977,  Attorney  General  Bell  issued  his  opin- 
ion on  the  procedures  necessary  for  disposition  of  property, 
with  special  reference  to  the  ratification  procedures  for  the 
Panama  Canal  Treaty.  This  opinion  was  cited  and  relied  upon 
by  the  Senate  Foreign  Relations  Committee.  Committee  Re- 
port, at  69.  Therein,  Attorney  General  Bell  opined  that  a 
treaty  may  dispose  of  territory  or  property  belonging  to  the 
United  States  absent  statutory  authorization.  While  an  At- 
torney General's  opinion  is  not  binding  on  a  court,  see  Harris 
County  Commrs.  v.  Moore,  420  U.S.  77,  87  n.10  (1975); 
McElroy  v.  Guagliardo,  361  U.S.  281,  285  (1960);  Romero 
v.  Coldwell,  455  F.2d  1163,  1165  (5th  Cir.  1972),  there  is 
considerable  authority  that  it  is  binding  on  an  executive  offi- 
cial who  requests  the  opinion  on  a  matter  of  law.  Here,  the 
Secretary  of  State  requested  the  opinion,  and  the  Bell  opinion 
is  definitive  on  the  ratification  procedure  to  be  employed. 

A  long  line  of  Attorney  General  opinions  state  that  the 
teaching  in  the  opinion  is  binding  as  a  matter  of  law  on  those 
who  request  it.  5  Op.  Atty  Gen.  97,  97  (1849);  6  Op.  Atty 
Gen.  326,  334  (1854);  20  Op.  Atty  Gen.  654,  659  (1893); 
25  Op.  Atty  Gen.  301,  303-04  (1904).  In  Smith  v.  Jackson, 
246  U.S.  388  (1918),  the  Court  stated: 

[W]e  are  of  opinion  that  it  is  obvious  on  the  face  of  the 
statement  of  the  case  that  the  auditor  had  no  power  to 
refuse  to  carry  out  the  law,  and  that  any  doubt  which  he 
might  have  had  should  have  been  subordinated,  first,  to 
the  ruling  of  the  Attorney  General,  and  second,  beyond 
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all  possible  question,  to  the  judgments  of  the  courts  be- 
low. 
246  U.S.  at  390-91.  United  States  Bedding  Co.  v.  United 
States,  55  Ct.  CI.  459,  460-61  (1920)  is  to  the  same  effect. 
The  general  rule  does  not  apply  when  the  matter  is  within 
the  proper  discretion  of  a  department  official;  hence,  the  state- 
ment has  been  made  that  opinions  are  only  entitled  to  weight 
and  are  not  controlling.  In  those  circumstances,  the  point  is 
simply  that  an  opinion  is  not  controlling  in  a  proper  area  of 
discretion.  See  Senske  v.  Fairmont  &  Waseca  Canning  Co., 
232  Minn.  350,  359-60,  45  N.W.2d  640,  646-47  (1951);  17 
Op.  Atty  Gen.  332,  333  (1882). 

Hence,  it  is  clear  that  the  opinion  of  Attorney  General  Bell 
with  respect  to  the  procedure  by  which  the  treaties  would 
be  ratified  was,  in  effect,  binding  on  the  Secretary  who  re- 
quested it.  This  buttresses  our  conclusion  that  the  procedure, 
which  did  not  and  does  not  involve  the  House,  was  solidified  at 
the  beginning  of  the  transmittal  process,  and  the  injury  in 
fact  was  suffered  at  that  time. 

This  injury  has  some  similarities  to  that  suffered  in  Ken- 
nedy; the  right  to  vote  is  effectively  denied  by  the  challenged 
action.  It  is  claimed  by  appellee  that  the  House  is  free  to 
vote  on  any  version  of  the  treaty;  but  the  procedure  is  al- 
ready decided,  and  the  ratification  process  is  underway.  As 
far  as  the  President  and  Senate  are  concerned,  any  action 
taken  by  the  House  is  irrelevant  and  inconsequential.  The 
House  is,  in  fact,  being  denied  its  right  to  participate,  and  the 
existence  of  this  circumstance  is  enough  to  confer  standing  on 
this  court  to  declare  the  law.  This  is  quite  distinct  from  the 
situation  in  Metcalf  and  Harrington  where  the  plaintiffs  were 
free  to  enact  subsequent  legislation  which  could  affect  the 
merits  of  the  issues.  Here,  there  is  nothing  the  House  can  do 
which  will  alter  the  fact  that  they  are  being  denied  any  pres- 
ent role  in  the  process,  as  may  be  required  by  the  Constitution. 
Moreover,  there  is  no  suggestion  here  that  a  judicial  ruling  on 
the  merits  will  circumvent  the  legislative  process  in  any  way. 
Rather,  the  judicial  ruling  sought  here  would  protect  and  im- 
plement the  constitutional  legislative  process. 

Under  these  circumstances,  applying  the  relevant  precedents 
in  this  circuit  and  the  general  principles  outlined  by  the  Su- 
preme Court,  it  must  be  said  that  the  plaintiffs  have  suffered 
an  injury  in  fact  sufficient  to  confer  standing.  A  self-execut- 
ing treaty  means  that  if  it  is  ratified,  and  the  exchange  of 
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documents  with  Panama  causes  it  to  come  into  force,  any  ob- 
jection by  the  House  of  Representatives  or  any  other  person 
as  to  its  validity  will  receive  the  reply  that  Buanu-Varilla 
gave  to  Federico  Boyd  in  1903  that  protestations  would  be 
pointless  "as  everything  is  finished."  D.  McCullough,  supra 
note  41,  at  395. 

There  can  be  no  serious  dispute  about  plaintiffs  satisfying 
the  other  three  inquiries  relating  to  standing.  Clearly,  the 
denial  of  the  Congressmen's  participatory  role  in  the  disposi- 
tion of  property  is  "within  the  zone  of  interests  to  be  pro- 
tected or  regulated  by  the  .  .  .  Constitutional  guarantee  in 
question."  Ass'n  of  Data  Processing  Serv.  Organization,  Inc. 
v.  Camp,  397  U.S.  150,  153  (1970).  Also,  the  injury  must  be 
such  "that  fairly  can  be  traced  to  the  challenged  action  of  the 
defendant,  and  not  injury  that  results  from  the  independent 
action  of  some  third  party  not  before  the  court."  Simon  v. 
Eastern  Ky.  Welfare  Rights  Organization,  426  U.S.  26,  41- 
42  (1976).  Here,  it  is  the  President's  submission  of  the 
treaties  to  the  Senate  without  provisions  calling  for  Congress 
to  act  in  the  disposition  of  United  States  property  which  has 
caused  the  denial  of  the  plaintiffs'  participatory  role  under 
the  Constitution  in  the  disposition  of  property.  Finally,  the 
injury  must  be  one  "likely  to  be  redressed  by  a  favorable  de- 
cision." Id.,  426  U.S.  at  38.  A  judicial  decision  interpreting 
the  Constitution  and  declaring  the  law  on  the  controversy  can 
afford  the  plaintiffs  the  precise  relief  that  they  request — their 
participation  in  the  disposition  of  property  to  the  extent  that 
same  is  provided  for  by  the  Constitution. 

It  is  my  view  that  plaintiffs  have  standing  to  bring  this 
action. 
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(APPENDIX) 

TEXTS  OF  TREATIES  RELATING  TO 
THE  PANAMA  CANAL 

PANAMA  CANAL  TREATY 

The  United  States  of  America  and  the  Republic  of 
Panama, 

Acting  in  the  spirit  of  the  Joint  Declaration  of  April  3, 
1964,  by  the  Representatives  of  the  Governments  of  the 
United  States  of  America  and  the  Republic  of  Panama, 
and  of  the  Joint  Statement  of  Principles  of  February  7, 
1974,  initialed  by  the  Secretary  of  State  of  the  United 
States  of  America  and  the  Foreign  Minister  of  the  Re- 
public of  Panama,  and 

Acknowledging  the  Republic  of  Panama's  sovereignty 
over  its  territory, 

Have  decided  to  terminate  the  prior  Treaties  pertaining 
to  the  Panama  Canal  and  to  conclude  a  new  Treaty  to 
serve  as  the  basis  for  a  new  relationship  between  them 
and,  accordingly,  have  agreed  upon  the  following: 

Article  I 

Abrogation  of  Prior  Treaties  and  Establishment 
of  a  New  Relationship 

1.  Upon  its  entry  into  force,  this  Treaty  terminates 
and  supersedes : 

(a)  The  Isthmian  Canal  Convention  between  the 
United  States  of  America  and  the  Republic  of  Panama, 
signed  at  Washington,  November  18,  1903 ; 

(b)  The  Treaty  of  Friendship  and  Cooperation 
signed  at  Washington,  March  2,  1936,  and  the  Treaty  of 
Mutual  Understanding  and  Cooperation  and  the  related 
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Memorandum  of  Understandings  Reached,  signed  at  Pan- 
ama, January  25,  1955,  between  the  United  States  of 
America  and  the  Republic  of  Panama ; 

(c)  All  other  treaties,  conventions,  agreements  and 
exchanges  of  notes  between  the  United  States  of  America 
and  the  Republic  of  Panama  concerning  the  Panama  Canal 
which  were  in  force  prior  to  the  entry  into  force  of  this 
Treaty ;  and 

(d)  Provisions  concerning  the  Panama  Canal  which 
appear  in  other  treaties,  conventions,  agreements  and  ex- 
changes of  notes  between  the  United  States  of  America 
and  the  Republic  of  Panama  which  were  in  force  prior  to 
the  entry  into  force  of  this  Treaty. 

2.  In  accordance  with  the  terms  of  this  Treaty  and 
related  agreements,  the  Republic  of  Panama,  as  territorial 
sovereign,  grants  to  the  United  States  of  America,  for  the 
duration  of  this  Treaty,  the  rights  necessary  to  regulate 
the  transit  of  ships  through  the  Panama  Canal,  and  to 
manage,  operate,  maintain,  improve,  protect  and  defend 
the  Canal.  The  Republic  of  Panama  guarantees  to  the 
United  States  of  America  the  peaceful  use  of  the  land  and 
water  areas  which  it  has  been  granted  the  rights  to  use 
for  such  purposes  pursuant  to  this  Treaty  and  related 
agreements. 

3.  The  Republic  of  Panama  shall  participate  increas- 
ingly in  the  management  and  protection  and  defense  of 
the  Canal,  as  provided  in  this  Treaty. 

4.  In  view  of  the  special  relationship  established  by 
this  Treaty,  the  United  States  of  America  and  the  Re- 
public of  Panama  shall  cooperate  to  assure  the  uninter- 
rupted and  efficient  operation  of  the  Panama  Canal. 
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Article  II 
Ratification,  Entry  Into  Force,  and  Termination 

1.  This  Treaty  shall  be  subject  to  ratification  in  ac- 
cordance with  the  constitutional  procedures  of  the  two 
Parties.  The  instruments  of  ratification  of  this  Treaty 
shall  be  exchanged  at  Panama  at  the  same  time  as  the 
instruments  of  ratification  of  the  Treaty  Concerning  the 
Permanent  Neutrality  and  Operation  of  the  Panama 
Canal,  signed  this  date,  are  exchanged.  This  Treaty  shall 
enter  into  force,  simultaneously  with  the  Treaty  Concern- 
ing the  Permanent  Neutrality  and  Operation  of  the  Pan- 
ama Canal,  six  calendar  months  from  the  date  of  the 
exchange  of  the  instruments  of  ratification. 

2.  This  Treaty  shall  terminate  at  noon,  Panama  time, 
December  31,  1999. 

Article  III 

Canal  Operation  and  Management 

1.  The  Republic  of  Panama,  as  territorial  sovereign, 
grants  to  the  United  States  of  America  the  rights  to  man- 
age, operate,  and  maintain  the  Panama  Canal,  its  com- 
plementary works,  installations  and  equipment  and  to  pro- 
vide for  the  orderly  transit  of  vessels  through  the  Panama 
Canal.  The  United  States  of  America  accepts  the  grant 
of  such  rights  and  undertakes  to  exercise  them  in  accord- 
ance with  this  Treaty  and  related  agreements. 

2.  In  carrying  out  the  foregoing  responsibilities,  the 
United  States  of  America  may : 

(a)  Use  for  the  aforementioned  purposes,  without 
cost  except  as  provided  in  this  Treaty,  the  various  instal- 
lations and  areas  (including  the  Panama  Canal)  and 
waters,  described  in  the  Agreement  in  Implementation  of 
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this  Article,  signed  this  date,  as  well  as  such  other  areas 
and  installations  as  are  made  available  to  the  United 
States  of  America  under  this  Treaty  and  related  agree- 
ments, and  take  the  measures  necessary  to  ensure  sanita- 
tion of  such  areas ; 

(b)  Make  such  improvements  and  alterations  to  the 
aforesaid  installations  and  areas  as  it  deems  appropriate, 
consistent  with  the  terms  of  this  Treaty ; 

(c)  Make  and  enforce  all  rules  pertaining  to  the 
passage  of  vessels  through  the  Canal  and  other  rules  with 
respect  to  navigation  and  maritime  matters,  in  accordance 
with  this  Treaty  and  related  agreements.  The  Republic 
of  Panama  will  lend  its  cooperation,  when  necessary,  in 
the  enforcement  of  such  rules ; 

(d)  Establish,  modify,  collect  and  retain  tolls  for 
the  use  of  the  Panama  Canal,  and  other  charges,  and  es- 
tablish and  modify  methods  of  their  assessment; 

(e)  Regulate  relations  with  employees  of  the  United 
States  Government; 

(f)  Provide  supporting  services  to  facilitate  the 
performance  of  its  responsibilities  under  this  Article; 

(g)  Issue  and  enforce  regulations  for  the  effective 
exercise  of  the  rights  and  responsibilities  of  the  United 
States  of  America  under  this  Treaty  and  related  agree- 
ments. The  Republic  of  Panama  will  lend  its  cooperation, 
when  necessary,  in  the  enforcement  of  such  rules;  and 

(h)  Exercise  any  other  right  granted  under  this 
Treaty,  or  otherwise  agreed  upon  between  the  two  Parties. 

3.  Pursuant  to  the  foregoing  grant  of  rights,  the 
United  States  of  America  shall,  in  accordance  with  the 
terms  of  this  Treaty  and  the  provisions  of  United  States 
law,  carry  out  its  responsibilities  by  means  of  a  United 
States  Government  agency  called  the  Panama  Canal  Com- 
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mission,  which  shall  be  constituted  by  and  in  conformity 
with  the  laws  of  the  United  States  of  America. 

(a)  The  Panama  Canal  Commission  shall  be  super- 
vised by  a  Board  composed  of  nine  members,  five  of  whom 
shall  be  nationals  of  the  United  States  of  America,  and 
four  of  whom  shall  be  Panamanian  nationals  proposed  by 
the  Republic  of  Panama  for  appointment  to  such  positions 
by  the  United  States  of  America  in  a  timely  manner. 

(b)  Should  the  Republic  of  Panama  request  the 
United  States  of  America  to  remove  a  Panamanian  na- 
tional from  membership  on  the  Board,  the  United  States 
of  America  shall  agree  to  such  request.  In  that  event,  the 
Republic  of  Panama  shall  propose  another  Panamanian 
national  for  appointment  by  the  United  States  of  America 
to  such  position  in  a  timely  manner.  In  case  of  removal 
of  a  Panamanian  member  of  the  Board  at  the  initiative 
of  the  United  States  of  America,  both  Parties  will  consult 
in  advance  in  order  to  reach  agreement  concerning  such 
removal,  and  the  Republic  of  Panama  shall  propose  an- 
other Panamanian  national  for  appointment  by  the  United 
States  of  America  in  his  stead. 

(c)  The  United  States  of  America  shall  employ  a 
national  of  the  United  States  of  America  as  Adminis- 
trator of  the  Panama  Canal  Commission,  and  a  Pana- 
manian national  as  Deputy  Administrator,  through  De- 
cember 31,  1989.  Beginning  January  1,  1990,  a  Pana- 
manian national  shall  be  employed  as  the  Administrator 
and  a  national  of  the  United  States  of  America  shall 
occupy  the  position  of  Deputy  Administrator.  Such  Pana- 
manian nationals  shall  be  proposed  to  the  United  States 
of  America  by  the  Republic  of  Panama  for  appointment 
to  such  positions  by  the  United  States  of  America. 

(d)  Should  the  United  States  of  America  remove 
the  Panamanian  national  from  his  position  as  Deputy 
Administrator,  or  Administrator,  the  Republic  of  Panama 
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shall  propose  another  Panamanian  national  for  appoint- 
ment to  such  position  by  the  United  States  of  America. 

4.  An  illustrative  description  of  the  activities  the  Pan- 
ama Canal  Commission  will  perform  in  carrying  out  the 
responsibilities  and  rights  of  the  United  States  of  America 
under  this  Article  is  set  forth  at  the  Annex.  Also  set  forth 
in  the  Annex  are  procedures  for  the  discontinuance  or 
transfer  of  those  activities  performed  prior  to  the  entry 
into  force  of  this  Treaty  by  the  Panama  Canal  Company 
or  the  Canal  Zone  Government  which  are  not  to  be  car- 
ried out  by  the  Panama  Canal  Commission. 

5.  The  Panama  Canal  Commission  shall  reimburse  the 
Republic  of  Panama  for  the  costs  incurred  by  the  Repub- 
lic of  Panama  in  providing  the  following  public  services 
in  the  Canal  operating  areas  and  in  housing  areas  set 
forth  in  the  Agreement  in  Implementation  of  Article  III 
of  this  Treaty  and  occupied  by  both  United  States  and 
Panamanian  citizen  employees  of  the  Panama  Canal  Com- 
mission: police,  fire  protection,  street  maintenance,  street 
lighting,  street  cleaning,  traffic  management  and  garbage 
collection.  The  Panama  Canal  Commission  shall  pay  the 
Republic  of  Panama  the  sum  of  ten  million  United  States 
dollars  ($10,000,000)  per  annum  for  the  foregoing  serv- 
ices. It  is  agreed  that  every  three  years  from  the  date 
that  this  Treaty  enters  into  force,  the  costs  involved  in 
furnishing  said  services  shall  be  reexamined  to  determine 
whether  adjustment  of  the  annual  payment  should  be 
made  because  of  inflation  and  other  relevant  factors  af- 
fecting the  cost  of  such  services. 

6.  The  Republic  of  Panama  shall  be  responsible  for 
providing,  in  all  areas  comprising  the  former  Canal  Zone, 
services  of  a  general  jurisdictional  nature  such  as  cus- 
toms and  immigration,  postal  services,  courts  and  licens- 
ing, in  accordance  with  this  Treaty  and  related  agree- 
ments. 
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7.  The  United  States  of  America  and  the  Republic  of 
Panama  shall  establish  a  Panama  Canal  Consultative 
Committee,  composed  of  an  equal  number  of  high-level 
representatives  of  the  United  States  of  America  and  the 
Republic  of  Panama,  and  which  may  appoint  such  sub- 
committees as  it  may  deem  appropriate.  This  Committee 
shall  advise  the  United  States  of  America  and  the  Repub- 
lic of  Panama  on  matters  of  policy  affecting  the  Canal's 
operation.  In  view  of  both  Parties'  special  interest  in  the 
continuity  and  efficiency  of  the  Canal  operation  in  the 
future,  the  Committee  shall  advise  on  matters  such  as 
general  tolls  policy,  employment  and  training  policies  to 
increase  the  participation  of  Panamanian  nationals  in  the 
operation  of  the  Canal,  and  international  policies  on  mat- 
ters concerning  the  Canal.  The  Committee's  recommenda- 
tions shall  be  transmitted  to  the  two  Governments,  which 
shall  give  such  recommendations  full  consideration  in  the 
formulation  of  such  policy  decisions. 

8.  In  addition  to  the  participation  of  Panamanian  na- 
tionals at  high  management  levels  of  the  Panama  Canal 
Commission,  as  provided  for  in  paragraph  3  of  this  Arti- 
cle, there  shall  be  growing  participation  of  Panamanian 
nationals  at  all  other  levels  and  areas  of  employment  in 
the  aforesaid  commission,  with  the  objective  of  preparing, 
in  an  orderly  and  efficient  fashion,  for  the  assumption  by 
the  Republic  of  Panama  of  full  responsibility  for  the  man- 
agement, operation  and  maintenance  of  the  Canal  upon 
the  termination  of  this  Treaty. 

9.  The  use  of  the  areas,  waters  and  installations  with 
respect  to  which  the  United  States  of  America  is  granted 
rights  pursuant  to  this  Article,  and  the  rights  and  legal 
status  of  United  States  Government  agencies  and  employ- 
ees operating  in  the  Republic  of  Panama  pursuant  to  this 
Article,  shall  be  governed  by  the  Agreement  in  Implemen- 
tation of  this  Article,  signed  this  date. 
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10.  Upon  entry  into  force  of  this  Treaty,  the  United 
States  Government  agencies  known  as  the  Panama  Canal 
Company  and  the  Canal  Zone  Government  shall  cease  to 
operate  within  the  territory  of  the  Republic  of  Panama 
that  formerly  constituted  the  Canal  Zone. 

Article  IV 

Protection  and  Defense 

1.  The  United  States  of  America  and  the  Republic  of 
Panama  commit  themselves  to  protect  and  defend  the 
Panama  Canal.  Each  Party  shall  act,  in  accordance  with 
its  constitutional  processes,  to  meet  the  danger  resulting 
from  an  armed  attack  or  other  actions  which  threaten  the 
security  of  the  Panama  Canal  or  of  ships  transiting  it. 

2.  For  the  duration  of  this  Treaty,  the  United  States 
of  America  shall  have  primary  responsibility  to  protect 
and  defend  the  Canal.  The  rights  of  the  United  States  of 
America  to  station,  train,  and  move  military  forces  with- 
in the  Republic  of  Panama  are  described  in  the  Agree- 
ment in  Implementation  of  this  Article,  signed  this  date. 
The  use  of  areas  and  installations  and  the  legal  status  of 
the  armed  forces  of  the  United  States  of  America  in  the 
Republic  of  Panama  shall  be  governed  by  the  aforesaid 
Agreement. 

3.  In  order  to  facilitate  the  participation  and  coopera- 
tion of  the  armed  forces  of  both  Parties  in  the  protection 
and  defense  of  the  Canal,  the  United  States  of  America 
and  the  Republic  of  Panama  shall  establish  a  Combined 
Board  comprised  of  an  equal  number  of  senior  military 
representatives  of  each  Party.  These  representatives  shall 
be  charged  by  their  respective  governments  with  consult- 
ing and  cooperating  on  all  matters  pertaining  to  the  pro- 
tection and  defense  of  the  Canal,  and  with  planning  for 
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actions  to  be  taken  in  concert  for  that  purpose.  Such  com- 
bined protection  and  defense  arrangements  shall  not  in- 
hibit the  identity  or  lines  of  authority  of  the  armed  forces 
of  the  United  States  of  America  or  the  Republic  of  Pan- 
ama. The  Combined  Board  shall  provide  for  coordination 
and  cooperation  concerning  such  matters  as : 

(a)  The  preparation  of  contingency  plans  for  the 
protection  and  defense  of  the  Canal  based  upon  the  co- 
operative efforts  of  the  armed  forces  of  both  Parties; 

(b)  The  planning  and  conduct  of  combined  military 
exercises ;  and 

(c)  The  conduct  of  United  States  and  Panamanian 
military  operations  with  respect  to  the  protection  and 
defense  of  the  Canal. 

4.  The  Combined  Board  shall,  at  five-year  intervals 
throughout  the  duration  of  this  Treaty,  review  the  re- 
sources being  made  available  by  the  two  Parties  for  the 
protection  and  defense  of  the  Canal.  Also,  the  Combined 
Board  shall  make  appropriate  recommendations  to  the 
two  Governments  respecting  projected  requirements,  the 
efficient  utilization  of  available  resources  of  the  two  Par- 
ties, and  other  matters  of  mutual  interest  with  respect 
to  the  protection  and  defense  of  the  Canal. 

5.  To  the  extent  possible  consistent  with  its  primary 
responsibility  for  the  protection  and  defense  of  the  Pan- 
ama Canal,  the  United  States  of  America  will  endeavor 
to  maintain  its  armed  forces  in  the  Republic  of  Panama 
in  normal  times  at  a  level  not  in  excess  of  that  of  the 
armed  forces  of  the  United  States  of  America  in  the 
territory  of  the  former  Canal  Zone  immediately  prior  to 
the  entry  into  force  of  this  Treaty. 
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Article  V 

Principle  of  Non-Intervention 

Employees  of  the  Panama  Canal  Commission,  their  de- 
pendents and  designated  contractors  of  the  Panama  Canal 
Commission,  who  are  nationals  of  the  United  States  of 
America,  shall  respect  the  laws  of  the  Republic  of  Panama 
and  shall  abstain  from  any  activity  incompatible  with  the 
spirit  of  this  Treaty.  Accordingly,  they  shall  abstain 
from  any  political  activity  in  the  Republic  of  Panama  as 
well  as  from  any  intervention  in  the  internal  affairs  of 
the  Republic  of  Panama.  The  United  States  of  America 
shall  take  all  measures  within  its  authority  to  ensure  that 
the  provisions  of  this  Article  are  fulfilled. 

Article  VI 

Protection  of  the  Environment 

1.  The  United  States  of  America  and  the  Republic  of 
Panama  commit  themselves  to  implement  this  Treaty  in 
a  manner  consistent  with  the  protection  of  the  natural 
environment  of  the  Republic  of  Panama.  To  this  end, 
they  shall  consult  and  cooperate  with  each  other  in  all 
appropriate  ways  to  ensure  that  they  shall  give  due  re- 
gard to  the  protection  and  conservation  of  the  environ- 
ment. 

2.  A  Joint  Commission  on  the  Evironment  shall  be 
established  with  equal  representation  from  the  United 
States  of  America  and  the  Republic  of  Panama,  which 
shall  periodically  review  the  implementation  of  this 
Treaty  and  shall  recommend  as  appropriate  to  the  two 
Governments  ways  to  avoid  or,  should  this  not  be  possible, 
to  mitigate  the  adverse  environmental  impacts  which 
might  result  from  their  respective  actions  pursuant  to 
the  Treaty. 
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3.  The  United  States  of  America  and  the  Republic  of 
Panama  shall  furnish  the  Joint  Commission  on  the  En- 
vironment complete  information  on  any  action  taken 
in  accordance  with  this  Treaty  which,  in  the  judg- 
ment of  both,  might  have  a  significant  effect  on  the  en- 
vironment. Such  information  shall  be  made  available  to 
the  Commission  as  far  in  advance  of  the  contemplated 
action  as  possible  to  facilitate  the  study  by  the  Commis- 
sion of  any  potential  environmental  problems  and  to  allow 
for  consideration  of  the  recommendation  of  the  Commis- 
sion before  the  contemplated  action  is  carried  out. 

Article  VII 
Flags 

1.  The  entire  territory  of  the  Republic  of  Panama,  in- 
cluding the  areas  the  use  of  which  the  Republic  of  Pana- 
ma makes  available  to  the  United  States  of  America  pur- 
suant to  this  Treaty  and  related"  agreements,  shall  be  un- 
der the  flag  of  the  Republic  of  Panama,  and  consequently 
such  flag  always  shall  occupy  the  position  of  honor. 

2.  The  flag  of  the  United  States  of  America  may  be 
displayed,  together  with  the  flag  of  the  Republic  of  Pan- 
ama, at  the  headquarters  of  the  Panama  Canal  Commis- 
sion, at  the  site  of  the  Combined  Board,  and  as  provided 
in  the  Agreement  in  Implementation  of  Article  IV  of 
this  Treaty. 

3.  The  flag  of  the  United  States  of  America  also  may 
be  displayed  at  other  places  and  on  some  occasions,  as 
agreed  by  both  Parties. 

Article  VIII 

Privileges  and  Immunities 

1.  The  installations  owned  or  used  by  the  agencies 
or  instrumentalities   of  the   United   States  of  America 
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operating  in  the  Republic  of  Panama  pursuant  to  this 
Treaty  and  related  agreements,  and  their  official  archives 
and  documents,  shall  be  inviolable.  The  two  Parties  shall 
agree  on  procedures  to  be  followed  in  the  conduct  of  any 
criminal  investigation  at  such  locations  by  the  Republic 
of  Panama. 

2.  Agencies  and  instrumentalities  of  the  Government 
of  the  United  States  of  America  operating  in  the  Repub- 
lic of  Panama  pursuant  to  this  Treaty  and  related  agree- 
ments shall  be  immune  from  the  jurisdiction  of  the  Re- 
public of  Panama. 

3.  In  addition  to  such  other  privileges  and  immunities 
as  are  afforded  to  employees  of  the  United  States  Gov- 
ernment and  their  dependents  pursuant  to  this  Treaty 
the  United  States  of  America  may  designate  up  to 
twenty  officials  of  the  Panama  Canal  Commission  who, 
along  with  their  dependents,  shall  enjoy  the  privileges 
and  immunities  accorded  to  diplomatic  agents  and  their 
dependents  under  international  law  and  practice.  The 
United  States  of  America  shall  furnish  to  the  Republic 
of  Panama  a  list  of  the  names  of  said  officials  and  their 
dependents,  identifying  the  positions  they  occupy  in  the 
Government  of  the  United  States  of  America,  and  shall 
keep  such  list  current  at  all  times. 

article  ix 

Applicable  Laws  and  Law  Enforcement 

1.  In  accordance  with  the  provisions  of  this  Treaty 
and  related  agreements,  the  law  of  the  Republic  of 
Panama  shall  apply  in  the  areas  made  available  for  the 
use  of  the  United  States  of  America  pursuant  to  this 
Treaty.  The  law  of  the  Republic  of  Panama  shall  be 
applied  to  matters  or  events  which  occurred  in  the  former 
Canal  Zone  prior  to  the  entry  into  force  of  this  Treaty 
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only  to  the  extent  specifically  provided  in  prior  treaties 
and  agreements. 

2.  Natural  or  juridical  persons  who,  on  the  date  of 
entry  into  force  of  this  Treaty,  are  engaged  in  business  or 
non-profit  activities  at  locations  in  the  former  Canal 
Zone  may  continue  such  businesses  or  activities  at  those 
locations  under  the  same  terms  and  conditions  prevailing 
prior  to  the  entry  into  force  of  this  Treaty  for  a  thirty- 
month  transition  period  from  its  entry  into  force.  The 
Republic  of  Panama  shall  maintain  the  same  operating 
conditions  as  those  applicable  to  the  aforementioned  en- 
terprises prior  to  the  entry  into  force  of  this  Treaty  in 
order  that  they  may  receive  licenses  to  do  business  in  the 
Republic  of  Panama  subject  to  their  compliance  with  the 
requirements  of  its  law.  Thereafter,  such  persons  shall 
receive  the  same  treatment  under  the  law  of  the  Re- 
public of  Panama  as  similar  enterprises  already  estab- 
lished in  the  rest  of  the  territory  of  the  Republic  of 
Panama  without  discrimination. 

3.  The  rights  of  ownership,  as  recognized  by  the  United 
States  of  America,  enjoyed  by  natural  or  juridical  pri- 
vate persons  in  buildings  and  other  improvements  to  real 
property  located  in  the  former  Canal  Zone  shall  be  recog- 
nized by  the  Republic  of  Panama  in  conformity  with  its 
laws. 

4.  With  respect  to  buildings  and  other  improvements 
to  real  property  located  in  the  Canal  operating  areas, 
housing  areas  or  other  areas  subject  to  the  licensing  pro- 
cedure established  in  Article  IV  of  the  Agreement  in  Im- 
plementation of  Article  III  of  this  Treaty,  the  owners 
shall  be  authorized  to  continue  using  the  land  upon  which 
their  property  is  located  in  accordance  with  the  procedures 
established  in  that  Article. 

5.  With  respect  to  buildings  and  other  improvements  to 
real  property  located  in  areas  of  the  former  Canal  Zone 
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to  which  the  aforesaid  licensing  procedure  is  not  ap- 
plicable, or  may  cease  to  be  applicable  during  the  lifetime 
or  upon  termination  of  this  Treaty,  the  owners  may  con- 
tinue to  use  the  land  upon  which  their  property  is  lo- 
cated, subject  to  the  payment  of  a  reasonable  charge  to 
the  Republic  of  Panama.  Should  the  Republic  of  Panama 
decide  to  sell  such  land,  the  owners  of  the  buildings 
or  other  improvements  located  thereon  shall  be  offered  a 
first  option  to  purchase  such  land  at  a  reasonable  cost. 
In  the  case  of  non-profit  enterprises,  such  as  churches  and 
fraternal  organizations,  the  cost  of  purchase  will  be  nom- 
inal in  accordance  with  the  prevailing  practice  in  the  rest 
of  the  territory  of  the  Republic  of  Panama. 

6.  If  any  of  the  aforementioned  persons  are  required 
by  the  Republic  of  Panama  to  discontinue  their  activities 
or  vacate  their  property  for  public  purposes,  they  shall 
be  compensated  at  fair  market  value  by  the  Republic  of 
Panama. 

7.  The  provisions  of  paragraphs  2-6  above  shall  apply 
to  natural  or  juridical  persons  who  have  been  engaged  in 
business  or  non-profit  activities  at  locations  in  the  former 
Canal  Zone  for  at  least  six  months  prior  to  the  date  of  sig- 
nature of  this  Treaty. 

8.  The  Republic  of  Panama  shall  not  issue,  adopt  or 
enforce  any  law,  decree,  regulation,  or  international  agree- 
ment or  take  any  other  action  which  purports  to  regulate 
or  would  otherwise  interfere  with  the  exercise  on  the 
part  of  the  United  States  of  America  of  any  right  granted 
under  this  Treaty  or  related  agreements. 

9.  Vessels  transiting  the  Canal,  and  cargo,  passengers 
and  crews  carried  on  such  vessels  shall  be  exempt  from 
any  taxes,  fees,  or  other  charges  by  the  Republic  of 
Panama.  However,  in  the  event  such  vessels  call  at  a 
Panamanian  port,  they  may  be  assessed  charges  incident 
thereto,   such   as  charges  for  services  provided  to  the 
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vessel.  The  Republic  of  Panama  may  also  require  the 
passengers  and  crew  disembarking  from  such  vessels  to 
pay  such  taxes,  fees  and  charges  as  are  established  under 
Panamanian  law  for  persons  entering  its  territory.  Such 
taxes,  fees  and  charges  shall  be  assessed  on  a  nondiscrim- 
inatory basis. 

10.  The  United  States  of  America  and  the  Republic  of 
Panama  wil  cooperate  in  taking  such  steps  as  may  from 
time  to  time  be  necessary  to  guarantee  the  security  of  the 
Panama  Canal  Commission,  its  property,  its  employees 
and  their  dependents,  and  their  property,  the  Forces  of 
the  United  States  of  America  and  the  members  thereof,  the 
civilian  component  of  the  United  States  Forces,  the  de- 
pendents of  members  of  the  Forces  and  the  civilian  com- 
ponent, and  their  property,  and  the  contractors  of  the 
Panama  Canal  Commission  and  of  the  United  States 
Forces,  their  dependents,  and  their  property.  The  Re- 
public of  Panama  will  seek  from  its  Legislative  Branch 
such  legislation  as  may  be  needed  to  carry  out  the  fore- 
going purposes  and  to  punish  any  offenders. 

11.  The  Parties  shall  conclude  an  agreement  whereby 
nationals  of  either  State,  who  are  sentenced  by  the  courts 
of  the  other  State,  and  who  are  not  domiciled  therein,  may 
elect  to  serve  their  sentences  in  their  State  of  nationality. 

Article  X 

Employment  With  the  Panama  Canal  Commission 

1.  In  exercising  its  rights  and  fulfilling  its  responsi- 
bilities as  the  employer,  the  United  States  of  America  shall 
establish  employment  and  labor  regulations  which  shall 
contain  the  terms,  conditions  and  prerequisites  for  all 
categories  of  employees  of  the  Panama  Canal  Commis- 
sion. These  regulations  shall  be  provided  to  the  Repub- 
lic of  Panama  prior  to  their  entry  into  force. 
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2.  (a)  The  regulations  shall  establish  a  system  of  pref- 
erence when  hiring  employees,  for  Panamanian  applicants 
possessing  the  skills  and  qualifications  required  for  em- 
ployment by  the  Panama  Canal  Commission.  The  United 
States  of  America  shall  endeavor  to  ensure  that  the  num- 
ber of  Panamanian  nationals  employed  by  the  Panama 
Canal  Commission  in  relation  to  the  total  number  of  its 
employees  will  conform  to  the  proportion  established  for 
foreign  enterprises  under  the  law  of  the  Republic  of  Pana- 
ma. 

(b)  The  terms  and  conditions  of  employment  to  be 
established  will  in  general  be  no  less  favorable  to  persons 
already  employed  by  the  Panama  Canal  Company  or 
Canal  Zone  Government  prior  to  the  entry  into  force  of 
this  Treaty,  than  those  in  effect  immediately  prior  to  that 
date. 

3.  (a)  The  United  States  of  America  shall  establish 
an  employment  policy  for  the  Panama  Canal  Commission 
that  shall  generally  limit  the  recruitmentof  personnel  out- 
side the  Republic  of  Panama  to  persons  possessing  requi- 
site skills  and  qualifications  which  are  not  available  in 
the  Republic  of  Panama. 

(b)  The  United  States  of  America  will  establish 
training  programs  for  Panamanian  employees  and  ap- 
prentices in  order  to  increase  the  number  of  Panamanian 
nationals  qualified  to  assume  positions  with  the  Panama 
Canal  Commission,  as  positions  become  available. 

(c)  Within  five  years  from  the  entry  into  force  of 
this  Treaty,  the  number  of  United  States  nationals  em- 
ployed by  the  Panama  Canal  Commission  who  were  pre- 
viously employed  by  the  Panama  Canal  Company  shall  be 
at  least  twenty  percent  less  than  the  total  number  of 
United  States  nationals  working  for  the  Panama  Canal 
Company  immediately  prior  to  the  entry  into  force  of  this 
Treaty. 
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(d)  The  United  States  of  America  shall  periodically 
inform  the  Republic  of  Panama,  through  the  Coordinating 
Committee,  established  pursuant  to  the  Agreement  in  Im- 
plementation of  Article  III  of  this  Treaty,  of  available 
positions  within  the  Panama  Canal  Commission.  The  Re- 
public of  Panama  shall  similarly  provide  the  United 
States  of  America  any  information  it  may  have  as  to  the 
availability  of  Panamanian  nationals  claiming  to  have 
skills  and  qualifications  that  might  be  required  by  the 
Panama  Canal  Commission,  in  order  that  the  United 
States  of  America  may  take  this  information  into  account. 

4.  The  United  States  of  America  will  establish  qualifi- 
cation standards  for  skills,  training  and  experience  re- 
quired by  the  Panama  Canal  Commission.  In  establish- 
ing such  standards,  to  the.  extent  they  include  a  require- 
ment for  a  professional  license,  the  United  States  of 
America,  without  prejudice  to  its  right  to  require  addi- 
tional professional  skills  and  qualifications,  shall  recognize 
the  professional  licenses  issued  by  the  Republic  of  Pan- 
ama. 

5.  The  United  States  of  America  shall  establish  a 
policy  for  the  periodic  rotation,  at  a  maximum  of  every 
five  years,  of  United  States  citizen  employees  and  other 
non-Panamanian  employees,  hired  after  the  entry  into 
force  of  this  Treaty.  It  is  recognized  that  certain  excep- 
tions to  the  said  policy  of  rotation  may  be  made  for  sound 
administrative  reasons,  such  as  in  the  case  of  employees 
holding  positions  requiring  certain  non-transferable  or 
non-recruitable  skills. 

6.  With  regard  to  wages  and  fringe  benefits,  there 
shall  be  no  discrimination  on  the  basis  of  nationality,  sex, 
or  race.  Payments  by  the  Panama  Canal  Commission  of 
additional  remuneration,  or  the  provision  of  other  benefits, 
such  as  home  leave  benefits,  to  United  States  nationals 
employed  prior  to  entry  into  force  of  this  Treaty,  or  to 
persons  of  any  nationality,  including  Panamanian  na- 
tionals who  are  thereafter  recruited  outside  of  the  Repub- 
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lie  of  Panama  and  who  change  their  place  of  residence, 
shall  not  be  considered  to  be  discrimination  for  the  pur- 
pose of  this  paragraph. 

7.  Persons  employed  by  the  Panama  Canal  Company  or 
Canal  Zone  Government  prior  to  the  entry  into  force  of 
this  Treaty,  who  are  displaced  from  their  employment  as 
a  result  of  the  discontinuance  by  the  United  States  of 
America  of  certain  activities  pursuant  to  this  Treaty, 
will  be  placed  by  the  United  States  of  America,  to  the 
maximum  extent  feasible,  in  other  appropriate  jobs  with 
the  Government  of  the  United  States  in  accordance  with 
United  States  Civil  Service  regulations.  For  such  persons 
who  are  not  United  States  nationals,  placement  efforts 
will  be  confined  to  United  States  Government  activities 
located  within  the  Republic  of  Panama.  Likewise,  persons 
previously  employed  in  activities  for  which  the  Republic 
of  Panama  assumes  responsibility  as  a  result  of  this 
Treaty  will  be  continued  in  their  employment  to  the  max- 
imum extent  feasible  by  the  Republic  of  Panama.  The 
Republic  of  Panama  shall,  to  the  maximum  extent  feasible, 
ensure  that  the  terms  and  conditions  of  employment 
applicable  to  personnel  employed  in  the  activities  for 
which  it  assumes  responsibility  are  no  less  favorable 
than  those  in  effect  immediately  prior  to  the  entry  into 
force  of  this  Treaty.  Non-United  States  nationals  em- 
ployed by  the  Panama  Canal  Company  or  Canal  Zone 
Government  prior  to  the  entry  into  force  of  this 
Treaty  who  are  involuntarily  separated  from  their  posi- 
tions because  of  the  discontinuance  of  an  activity  by  rea- 
son of  this  Treaty,  who  are  not  entitled  to  an  immediate 
annuity  under  the  United  States  Civil  Service  Retire- 
ment System,  and  for  whom  continued  employment  in  the 
Republic  of  Panama  by  the  Government  of  the  United 
States  of  America  is  not  practicable,  will  be  provided  spe- 
cial job  placement  assistance  by  the  Republic  of  Panama 
for  employment  in  positions  for  which  they  may  be 
qualified  by  experience  and  training. 
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8.  The  Parties  agree  to  establish  a  system  whereby 
the  Panama  Canal  Commission  may,  if  deemed  mutually 
convenient  or  desirable  by  the  two  Parties,  assign  certain 
employees  of  the  Panama  Canal  Commission,  for  a  limited 
period  of  time,  to  assist  in  the  operation  of  activities 
transferred  to  the  responsibility  of  the  Republic  of  Pan- 
ama as  a  result  of  this  Treaty  or  related  agreements.  The 
salaries  and  other  costs  of  employment  of  any  such  per- 
sons assigned  to  provide  such  assistance  shall  be  reim- 
bursed to  the  United  States  of  America  by  the  Republic 
of  Panama. 

9.  (a)  The  right  of  employees  to  negotiate  collective 
contracts  with  the  Panama  Canal  Commission  is  recog- 
nized. Labor  relations  with  employees  of  the  Panama 
Canal  Commission  shall  be  conducted  in  accordance  with 
forms  of  collective  bargaining  established  by  the  United 
States  of  America  after  consultation  with  employee 
unions. 

(b)   Employee  unions  shall  have  the  right  to  affi- 
liate with  international  labor  organizations. 

10.  The  United  States  of  America  will  provide  an  ap- 
propriate early  optional  retirement  program  for  all  per- 
sons employed  by  the  Panama  Canal  Company  or  Canal 
Zone  Government  immediately  prior  to  the  entry  into 
force  of  this  Treaty.  In  this  regard,  taking  into  account 
the  unique  circumstances  created  by  the  provisions  of  this 
Treaty,  including  its  duration,  and  their  effect  upon  such 
employees,  the  United  States  of  America  shall,  with  re- 
spect to  them : 

(a)  determine  that  conditions  exist  which  invoke 
applicable  United  States  law  permitting  early  retirement 
annuities  and  apply  such  law  for  a  substantial  period  of 
the  duration  of  the  Treaty; 

(b)  seek  special  legislation  to  provide  more  liberal 
entitlement  to,  and  calculation  of,  retirement  annuities 
than  is  currently  provided  for  by  law. 
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Article  XI 

Provisions  for  the  Transition  Period 

1.  The  Republic  of  Panama  shall  reassume  plenary 
jurisdiction  over  the  former  Canal  Zone  upon  entry  into 
force  of  this  Treaty  and  in  accordance  with  its  terms.  In 
order  to  provide  for  an  orderly  transition  to  the  full  ap- 
plication of  the  jurisdictional  arrangements  established 
by  this  Treaty  and  related  agreements,  the  provisions  of 
this  Article  shall  become  applicable  upon  the  date  this 
Treaty  enters  into  force,  and  shall  remain  in  effect  for 
thirty  calendar  months.  The  authority  granted  in  this 
Article  to  the  United  States  of  America  for  this  transi- 
tion period  shall  supplement,  and  is  not  intended  to  limit, 
the  full  application  and  effect  of  the  rights  and  authority 
granted  to  the  United  States  of  America  elsewhere  in  this 
Treaty  and  in  related  agreements. 

2.  During  this  transition  period,  the  criminal  and  civil 
laws  of  the  United  States  of  America  shall  apply  concur- 
rently with  those  of  the  Republic  of  Panama  in  certain  of 
the  areas  and  installations  made  available  for  the  use  of 
the  United  States  of  America  pursuant  to  this  Treaty,  in 
accordance  with  the  following  provisions: 

(a)  The  Republic  of  Panama  permits  the  authori- 
ties of  the  United  States  of  America  to  have  the  primary 
right  to  exercise  criminal  jurisdiction  over  United  States 
citizen  employees  of  the  Panama  Canal  Commission  and 
their  dependents,  and  members  of  the  United  States 
Forces  and  civilian  component  and  their  dependents,  in 
the  following  cases: 

(i)   for  any  offense  committed  during  the  trans- 
ition period  within  such  areas  and  installations,  and 

(ii)  for  any  offense  committed  prior  to  that 
period  in  the  former  Canal  Zone. 
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The  Republic  of  Panama  shall  have  the  primary  right 
to  exercise  jurisdiction  over  all  other  offenses  committed 
by  such  persons,  except  as  otherwise  provided  in  this 
Treaty  and  related  agreements  or  as  may  be  otherwise 
agreed. 

(b)  Either  Party  may  waive  its  primary  right  to 
exercise  jurisdiction  in  a  specific  case  or  category  of 
cases. 

3.  The  United  States  of  America  shall  retain  the  right 
to  exercise  jurisdiction  in  criminal  cases  relating  to  of- 
fenses committed  prior  to  the  entry  into  force  of  this 
Treaty  in  violation  of  the  laws  applicable  in  the  former 
Canal  Zone. 

4.  For  the  transition  period,  the  United  States  of 
America  shall  retain  police  authority  and  maintain  a  po- 
lice force  in  the  aforementioned  areas  and  installations. 
In  such  areas,  the  police  authorities  of  the  United  States 
of  America  may  take  into  custody  any  person  not  subject 
to  their  primary  jurisdiction  if  such  person  is  believed  to 
have  committed  or  to  be  committing  an  offense  against 
applicable  laws  or  regulations,  and  shall  promptly  trans- 
fer custody  to  the  police  authorities  of  the  Republic  of 
Panama.  The  United  States  of  America  and  the  Republic 
of  Panama  shall  establish  joint  police  patrols  in  agreed 
areas.  Any  arrests  conducted  by  a  joint  patrol  shall  be 
the  responsibility  of  the  patrol  member  or  members  rep- 
resenting the  Party  having  primary  jurisdiction  over  the 
person  or  persons  arrested. 

5.  The  courts  of  the  United  States  of  America  and 
related  personnel,  functioning  in  the  former  Canal  Zone 
immediately  prior  to  the  entry  into  force  of  this  Treaty, 
may  continue  to  function  during  the  transition  period  for 
the  judicial  enforcement  of  the  jurisdiction  to  be  exer- 
cised by  the  United  States  of  America  in  accordance  with 
this  Article. 
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6.  In  civil  cases,  the  civilian  courts  of  the  United 
States  of  America  in  the  Republic  of  Panama  shall  have 
no  jurisdiction  over  new  cases  of  a  private  civil  nature, 
but  shall  retain  full  jurisdiction  during  the  transition 
period  to  dispose  of  any  civil  cases,  including  admiralty 
cases,  already  instituted  and  pending  before  the  courts 
prior  to  the  entry  into  force  of  this  Treaty. 

7.  The  laws,  regulations,  and  administrative  authority 
of  the  United  States  of  America  applicable  in  the  former 
Canal  Zone  immediately  prior  to  the  entry  into  force  of 
this  Treaty  shall,  to  the  extent  not  inconsistent  with  this 
Treaty  and  related  agreements,  continue  in  force  for  the 
purpose  of  the  exercise  by  the  United  States  of  America 
of  law  enforcement  and  judicial  jurisdiction  only  during 
the  transition  period.  The  United  States  of  America  may 
amend,  repeal  or  otherwise  change  such  laws,  regulations 
and  administrative  authority.  The  two  Parties  shall  con- 
sult concerning  procedural  and  substantive  matters  rela- 
tive to  the  implementation  of  this  Article,  including  the 
disposition  of  cases  pending  at  the  end  of  the  transition 
period  and,  in  this  respect,  may  enter  into  appropriate 
agreements  by  an  exchange  of  notes  or  other  instrument. 

8.  During  this  transition  period,  the  United  States  of 
America  may  continue  to  incarcerate  individuals  in  the 
areas  and  installations  made  available  for  the  use  of  the 
United  States  of  America  by  the  Republic  of  Panama 
pursuant  to  this  Treaty  and  related  agreements,  or  to 
transfer  them  to  penal  facilities  in  the  United  States  of 
America  to  serve  their  sentences. 

Article  XII 

A  Sea-Level  Canal  or  a  Third  Lane  of  Locks 

1.  The  United  States  of  America  and  the  Republic  of 
Panama  recognize  that  a  sea-level  canal  may  be  important 
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for  international  navigation  in  the  future.  Consequently, 
during  the  duration  of  this  Treaty,  both  Parties  commit 
themselves  to  study  jointly  the  feasibility  of  a  sea-level 
canal  in  the  Republic  of  Panama,  and  in  the  event  they 
determine  that  such  a  waterway  is  necessary,  they  shall 
negotiate  terms,  agreeable  to  both  Parties,  for  its  con- 
struction. 

2.  The  United  States  of  America  and  the  Republic  of 
Panama  agree  on  the  following: 

(a)  No  new  interoceanic  canal  shall  be  constructed 
in  the  territory  of  the  Republic  of  Panama  during  the 
duration  of  this  Treaty,  except  in  accordance  with  the 
provisions  of  this  Treaty,  or  as  the  two  Parties  may  other- 
wise agree;  and 

(b)  During  the  duration  of  this  Treaty,  the  United 
States  of  America  shall  not  negotiate  with^third  States 
for  the  right  to  construct  an  interoceanic  canal  on  any 
other  route  in  the  Western  Hemisphere,  except  as  the  two 
Parties  may  otherwise  agree. 

3.  The  Republic  of  Panama  grants  to  the  United  States 
of  America  the  right  to  add  a  third  lane  of  locks  to  the 
existing  Panama  Canal.  This  right  may  be  exercised  at 
any  time  during  the  duration  of  this  Treaty,  provided  that 
the  United  States  of  America  has  delivered  to  the  Republic 
of  Panama  copies  of  the  plans  for  such  construction. 

4.  In  the  event  the  United  States  of  America  exercises 
the  right  granted  in  paragraph  3  above,  it  may  use  for 
that  purpose,  in  addition  to  the  areas  otherwise  made 
available  to  the  United  States  of  America  pursuant  to 
this  Treaty,  such  other  areas  as  the  two  Parties  may 
agree  upon.  The  terms  and  conditions  applicable  to  Canal 
operating  areas  made  available  by  the  Republic  of  Pan- 
ama for  the  use  of  the  United  States  of  America  pursuant 
to  Article  III  of  this  Treaty  shall  apply  in  a  similar  man- 
ner to  such  additional  areas. 
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5.  In  the  construction  of  the  aforesaid  works,  the 
United  States  of  America  shall  not  use  nuclear  excavation 
techniques  without  the  previous  consent  of  the  Republic 
of  Panama. 

Article  XIII 

Property  Transfer  and  Economic  Participation 
by  the  Republic  of  Panama 

1.  Upon  termination  of  this  Treaty,  the  Republic  of 
Panama  shall  assume  total  responsibility  for  the  manage- 
ment, operation,  and  maintenance  of  the  Panama  Canal, 
which  shall  be  turned  over  in  operating  condition  and  free 
of  liens  and  debts,  except  as  the  two  Parties  may  other- 
wise agree. 

2.  The  United  States  of  America  transfers,  without 
charge,  to  the  Republic  of  Panama  all  right,  title  and 
interest  the  United  States  of  America  may  have  with 
respect  to  all  real  property,  including  non-removable  im- 
provements thereon,  as  set  forth  below: 

(a)  Upon  the  entry  into  force  of  this  Treaty,  the 
Panama  Railroad  and  such  property  that  was  located  in 
the  former  Canal  Zone  but  that  is  not  within  the  land 
and  water  areas  the  use  of  which  is  made  available  to 
the  United  States  of  America  pursuant  to  this  Treaty. 
However,  it  is  agreed  that  the  transfer  on  such  date  shall 
not  include  buildings  and  other  facilities,  except  housing, 
the  use  of  which  is  retained  by  the  United  States  of  Amer- 
ica pursuant  to  this  Treaty  and  related  agreements,  out- 
side such  areas ; 

(b)  Such  property  located  in  an  area  or  a  portion 
thereof  at  such  time  as  the  use  by  the  United  States  of 
America  of  such  area  or  portion,  thereof  ceases  pursuant 
to  agreement  between  the  two  Parties. 

(c)  Housing  units  made  available  for  occupancy  by 
members  of  the  Armed  Forces  of  the  Republic  of  Panama 
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in  accordance  with  paragraph  5(b)  of  Annex  B  to  the 
Agreement  in  Implementation  of  Article  IV  of  this  Treaty 
at  such  time  as  such  units  are  made  available  to  the  Re- 
public of  Panama. 

(d)  Upon  termination  of  this  Treaty,  all  real  prop- 
erty and  non-removable  improvements  that  were  used  by 
the  United  States  of  America  for  the  purposes  of  this 
Treaty  and  related  agreements  and  equipment  related  to 
the  management,  operation  and  maintenance  of  the  Canal 
remaining  in  the  Republic  of  Panama. 

3.  The  Republic  of  Panama  agrees  to  hold  the  United 
States  of  America  harmless  with  respect  to  any  claims 
which  may  be  made  by  third  parties  relating  to  rights, 
title  and  interest  in  such  property. 

4.  The  Republic  of  Panama  shall  receive,  in  addition, 
from  the  Panama  Canal  Commission  a  just  and  equitable 
return  on  the  national  resources  which  it  has  dedicated  to 
the  efficient  management,  operation,  maintenance,  protec- 
tion and  defense  of  the  Panama  Canal,  in  accordance  with 
the  following : 

(a)  An  annual  amount  to  be  paid  out  of  Canal 
operating  revenues  computed  at  a  rate  of  thirty  hun- 
dredths of  a  United  States  dollar  ($0.30)  per  Panama 
Canal  net  ton,  or  its  equivalency,  for  each  vessel  transit- 
ing the  Canal  after  the  entry  into  force  of  this  Treaty, 
for  which  tolls  are  charged.  The  rate  of  thirty  hun- 
dredths of  a  United  States  dollar  ($0.30)  per  Panama 
Canal  net  ton,  or  its  equivalency,  will  be  adjusted  to  re- 
flect changes  in  the  United  States  wholesale  price  index 
for  total  manufactured  goods  during  biennial  periods.  The 
first  adjustment  shall  take  place  five  years  after  entry 
into  force  of  this  Treaty,  taking  into  account  the  changes 
that  occurred  in  such  price  index  during  the  preceding  two 
years.  Thereafter,  successive  adjustments  shall  take  place 
at  the  end  of  each  biennial  period.   If  the  United  States 
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of  America  should  decide  that  another  indexing  method 
is  preferable,  such  method  shall  be  proposed  to  the  Repub- 
lic of  Panama  and  applied  if  mutually  agreed. 

(b)  A  fixed  annuity  of  ten  million  United  States 
dollars  ($10,000,000)  to  be  paid  out  of  Canal  operating 
revenues.  This  amount  shall  constitute  a  fixed  expense 
of  the  Panama  Canal  Commission. 

(c)  An  annual  amount  of  up  to  ten  million  United 
States  dollars  ($10,000,000)  per  year,  to  be  paid  out  of 
Canal  operating  revenues  to  the  extent  that  such  revenues 
exceed  expenditures  of  the  Panama  Canal  Commission 
including  amounts  paid  pursuant  to  this  Treaty.  In  the 
event  Canal  operating  revenues  in  any  year  do  not  pro- 
duce a  surplus  sufficient  to  cover  this  payment,  the  unpaid 
balance  shall  be  paid  from  operating  surpluses  in  future 
years  in  a  manner  to  be  mutually  agreed. 

Article  XIV 

Settlement  of  Disputes 

In  the  event  that  any  question  should  arise  between  the 
Parties  concerning  the  interpretation  of  this  Treaty  or 
related  agreements,  they  shall  make  every  effort  to  resolve 
the  matter  through  consultation  in  the  appropriate  com- 
mittees established  pursuant  to  this  Treaty  and  related 
agreements,  or,  if  appropriate,  through  diplomatic  chan- 
nels. In  the  event  the  Parties  are  unable  to  resolve  a 
particular  matter  through  such  means,  they  may,  in  ap- 
propriate cases,  agree  to  submit  the  matter  to  conciliation, 
mediation,  arbitration,  or  such  other  procedure  for  the 
peaceful  settlement  of  the  dispute  as  they  may  mutually 
deem  appropriate. 

DONE  at  Washington,  this  7th  day  of  September,  1977, 
in  duplicate,  in  the  English  and  Spanish  languages,  both 
texts  being  equally  authentic. 
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Annex 

Procedures  for  the  Cessation  or  Transfer 

of  Activities  Carried  Out  by  the 

Panama  Canal  Company  and  the 

Canal  Zone  Government  and 

Illustrative  List  of  the 

Functions  That  May  Be  Performed 

by  the  Panama  Canal  Commission 

1.  The  laws  of  the  Republic  of  Panama  shall  regulate 
the  exercise  of  private  economic  activities  within  the  areas 
made  available  by  the  Republic  of  Panama  for  the  use  of 
the  United  States  of  America  pursuant  to  this  Treaty. 
Natural  or  juridical  persons  who,  at  least  six  months 
prior  to  the  date  of  signature  of  this  Treaty,  were  legally 
established  and  engaged  in  the  exercise  of  economic  ac- 
tivities in  the  former  Canal  Zone,  may  continue  such 
activities  in  accordance  with  the  provisions  of  paragraphs 
2-7  of  Article  IX  of  this  Treaty. 

2.  The  Panama  Canal  Commission  shall  not  perform 
governmental  or  commercial  functions  as  stipulated  in 
paragraph  4  of  this  Annex,  provided,  however,  that  this 
shall  not  be  deemed  to  limit  in  any  way  the  right  of  the 
United  States  of  America  to  perform  those  functions  that 
may  be  necessary  for  the  efficient  management,  operation 
and  maintenance  of  the  Canal. 

3.  It  is  understood  that  the  Panama  Canal  Commis- 
sion, in  the  exercise  of  the  rights  of  the  United  States  of 
America  with  respect  to  the  management,  operation  and 
maintenance  of  the  Canal,  may  perform  functions  such 
as  are  set  forth  below  by  way  of  illustration : 

a.  Management  of  the  Canal  enterprise. 

b.  Aids  to  navigation  in  Canal  waters  and  in  prox- 
imity thereto. 
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c.  Control  of  vessel  movement. 

d.  Operation  and  maintenance  of  the  locks. 

e.  Tug  service  for  the  transit  of  vessels  and  dredg- 
ing for  the  piers  and  docks  of  the  Panama  Canal  Com- 
mission. 

f.  Control  of  the  water  levels  in  Gatun,  Alajuela 
(Madden)  and  Miraflores  Lakes. 

g.  Non-commercial  transportation  services  in  Canal 
waters. 

h.    Meteorological  and  hydrographic  services. 

i.    Admeasurement. 

j.  Non-commercial  motor  transport  and  mainten- 
ance. 

k.  Industrial  security  through  the  use  of  watch- 
men. 

1.    Procurement  and  warehousing. 

m.    Telecommunications. 

n.  Protection  of  the  environment  by  preventing  and 
controlling  the  spillage  of  oil  and  substances  harmful 
to  human  or  animal  life  and  of  the  ecological  equilibrium 
in  areas  used  in  operation  of  the  Canal  and  the  anchor- 
ages. 

o.    Non-commercial  vessel  repair. 

p.    Air  conditioning  services  in  Canal  installations. 

q.    Industrial  sanitation  and  health  services. 

r.  Engineering  design,  construction  and  mainten- 
ance of  Panama  Canal  Commission  installations. 

s.  Dredging  of  the  Canal  channel,  terminal  posts 
and  adjacent  waters. 


417 


117 


t.  Control  of  the  banks  and  stabilizing  of  the  slopes 
of  the  Canal. 

u.  Non-commercial  handling  of  cargo  on  the  piers 
and  docks  of  the  Panama  Canal  Commission. 

v.  Maintenance  of  public  areas  of  the  Panama 
Canal  Commission,  such  as  parks  and  gardens. 

w.    Generation  of  electric  power. 

x.    Purification  and  supply  of  water. 

y.    Marine  salvage  in  Canal  waters. 

z.  Such  other  functions  as  may  be  necessary  or  ap- 
propriate to  carry  out,  in  conformity  with  this  Treaty 
and  related  agreements,  the  rights  and  responsibilities 
of  the  United  States  of  America  with  respect  to  the  man- 
agement, operation  and  maintenance  of  the  "Panama 
Canal. 

4.  The  following  activities  and  operations  carried  out 
by  the  Panama  Canal  Company  and  the  Canal  Zone  Gov- 
ernment shall  not  be  carried  out  by  the  Panama  Canal 
Commission,  effective  upon  the  dates  indicated  herein: 

(a)  Upon  the  date  of  entry  into  force  of  this 
Treaty: 

(i)  Wholesale  and  retail  sales,  including  those 
through  commissaries,  food  stores,  department  stores, 
optical  shops  and  pastry  shops; 

(ii)  The  production  of  food  and  drink,  includ- 
ing milk  products  and  bakery  products; 

(iii)  The  operation  of  public  restaurants  and 
cafeterias  and  the  sale  of  articles  through  vending  ma- 
chines ; 

(iv)  The  operation  of  movie  theatres,  bowling 
alleys,  pool  rooms  and  other  recreational  and  amusement 
facilities  for  the  use  of  which  a  charge  is  payable; 
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(v)  The  operation  of  laundry  and  dry  cleaning 
plants  other  than  those  operated  for  official  use; 

(vi)  The  repair  and  service  of  privately  owned 
automobiles  or  the  sale  of  petroleum  or  lubricants  there- 
to, including  the  operation  of  gasoline  stations,  repair 
garages  and  tire  repair  and  recapping  facilities,  and  the 
repair  and  service  of  other  privately  owned  property, 
including  appliances,  electronic  devices,  boats,  motors,  and 
furniture ; 

(vii)  The  operation  of  cold  storage  and  freezer 
plants  other  than  those  operated  for  official  use; 

(viii)  The  operation  of  freight  houses  other 
than  those  operated  for  official  use; 

(ix)  The  operation  of  commercial  services  to 
and  supply  of  privately  owned  and  operated  vessels,  in- 
cluding the  construction  of  vessels,  the  sale  of  petroleum 
and  lubricants  and  the  provision  of  water,  tug  services 
not  related  to  the  Canal  or  other  United  States  Govern- 
ment operations,  and  repair  of  such  vessels,  except  in 
situations  where  repairs  may  be  necessary  to  remove 
disabled  vessels  from  the  Canal; 

(x)  Printing  services  other  than  for  official 
use; 

(xi)  Maritime  transportation  for  the  use  of 
the  general  public; 

(xii)  Health  and  medical  services  provided  to 
individuals,  including  hospitals,  leprosariums,  veterinary, 
mortuary  and  cemetery  services; 

(xiii)  Educational  services  not  for  professional 
training,  including  schools  and  libraries; 

(xiv)   Postal  services; 

(xv)  Immigration,  customs  and  quarantine 
controls,  except  those  measures  necessary  to  ensure  the 
sanitation  of  the  Canal; 
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(xvi)  Commercial  pier  and  dock  services,  such 
as  the  handling  of  cargo  and  passengers;  and 

(xvii)  Any  other  commercial  activity  of  a  simi- 
lar nature,  not  related  to  the  management,  operation  or 
maintenance  of  the  Canal. 

(b)  Within  thirty  calendar  months  from  the  date 
of  entry  into  force  of  this  Treaty,  governmental  services 
such  as: 

(i)   Police; 

(ii)   Courts;  and 

(iii)   Prison  system. 

5.  (a)  With  respect  to  those  activities  or  functions 
described  in  paragraph  4  above,  or  otherwise  agreed  upon 
by  the  two  Parties,  which  are  to  be  assumed  by  the  Gov- 
ernment of  the  Republic  of  Panama  or  by  private  persons 
subject  to  its  authority,  the  two  Parties  shall  consult 
prior  to  the  discontinuance  of  such  activities  or  functions 
by  the  Panama  Canal  Commission  to  develop  appropriate 
arrangements  for  the  orderly  transfer  and  continued  ef- 
ficient operation  or  conduct  thereof. 

(b)  In  the  event  that  appropriate  arrangements 
cannot  be  arrived  at  to  ensure  the  continued  performance 
of  a  particular  activity  or  function  described  in  para- 
graph 4  above  which  is  necessary  to  the  efficient  manage- 
ment, operation  or  maintenance  of  the  Canal,  the  Panama 
Canal  Commission  may,  to  the  extent  consistent  with  the 
other  provisions  of  this  Treaty  and  related  agreements, 
continue  to  perform  such  activity  or  function  until  such 
arrangements  can  be  made. 
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TREATY  CONCERNING  THE 

PERMANENT  NEUTRALITY  AND 

OPERATION  OF  THE  PANAMA  CANAL 

■ 
The  United  States  of  America  and  the  Republic  of  Pan- 
ama have  agreed  upon  the  following: 

Article  I 

The  Republic  of  Panama  declares  that  the  Canal,  as  an 
international  transit  waterway,  shall  be  permanently 
neutral  in  accordance  with  the  regime  established  in  this 
Treaty.  The  same  regime  of  neutrality  shall  apply  to  any 
other  international  waterway  that  may  be  built  either 
partially  or  wholly  in  the  territory  of  the  Republic  of 
Panama. 

Article  II 

The  Republic  of  Panama  declares  the  neutrality  of  the 
Canal  in  order  that  both  in  time  of  peace  and  in  time 
of  war  it  shall  remain  secure  and  open  to  peaceful  tran- 
sit by  the  vessels  of  all  nations  on  terms  of  entire 
equity,  so  that  there  will  be  no  discrimination  against 
any  nation,  or  its  citizens  or  subjects  concerning  the 
conditions  or  charges  of  transit,  or  for  any  other  rea- 
sons, and  so  that  the  Canal,  and  therefore  the  Isthmus 
of  Panama,  shall  not  be  the  target  of  reprisals  in  any 
armed  conflict  between  other  nations  of  the  world.  The 
foregoing  shall  be  subject  to  the  following  requirements: 

(a)  Payment  of  tolls  and  other  charges  for  transit 
and  ancillary  services,  provided  they  have  been  fixed  in 
conformity  with  the  provisions  of  Article  III(c); 

(b)  Compliance  with  applicable  rules  and  regula- 
tions, provided  such  rules  and  regulations  are  applied  in 
conformity  with  the  provisions  of  Article  III; 
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(c)  The  requirement  that  transiting  vessels  com- 
mit no  acts  of  hostility  while  in  the  Canal ;  and 

(d)  Such  other  conditions  and  restrictions  as  are 
established  by  this  Treaty. 

Article  III 

1.    For  purposes  of  the  security,  efficiency  and  proper 
maintenance  of  the  Canal  the  following  rules  shall  apply : 

(a)  The  Canal  shall  be  operated  efficiently  in  ac- 
cordance with  conditions  of  transit  through  the  Canal,  and 
rules  and  regulations  that  shall  be  just,  equitable  and  rea- 
sonable, and  limited  to  those  necessary  for  safe  naviga- 
tion and  efficient,  sanitary  operation  of  the  Canal ; 

(b)  Ancillary  services  necessary  for  transit  through 
the  Canal  shall  be  provided; 

(c)  Tolls  and  other  charges  for  transit  and  ancil- 
lary services  shall  be  just,  reasonable,  equitable  and  con- 
sistent with  the  principles  of  international  law; 

(d)  As  a  pre-condition  of  transit,  vessels  may  be 
required  to  establish  clearly  the  financial  responsibility 
and  guarantees  for  payment  of  reasonable  and  adequate 
indemnification,  consistent  with  international  practice 
and  standards,  for  damages  resulting  from  acts  or  omis- 
sions of  such  vessels  when  passing  through  the  Canal.  In 
the  case  of  vessels  owned  or  operated  by  a  State  or  for 
which  it  has  acknowledged  responsibility,  a  certification 
by  that  State  that  it  shall  observe  its  obligations  under 
international  law  to  pay  for  damages  resulting  from  the 
act  or  omission  of  such  vessels  when  passing  through  the 
Canal  shall  be  deemed  sufficient  to  establish  such  financial 
responsibility ; 

(e)  Vessels  of  war  and  auxiliary  vessels  of  all  na- 
tions shall  at  all  times  be  entitled  to  transit  the  Canal, 
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irrespective  of  their  internal  operation,  means  of  propul- 
sion, origin,  destination  or  armament,  without  being  sub- 
jected, as  a  condition  of  transit,  to  inspection,  search  or 
surveillance.  However,  such  vessel  may  be  required  to 
certify  that  they  have  complied  with  all  applicable  health, 
sanitation  and  quarantine  regulations.  In  addition,  such 
vessels  shall  be  entitled  to  refuse  to  disclose  their  internal 
operation,  origin,  armament,  cargo  or  destination.  How- 
ever, auxiliary  vessels  may  be  required  to  present  written 
assurances,  certified  by  an  official  at  a  high  level  of  the 
government  of  the  State  requesting  the  exemption,  that 
they  are  owned  or  operated  by  that  government  and  in 
this  case  are  being  used  only  on  government  non-comer- 
cial  service. 

2.  For  the  purposes  of  this  Treaty,  the  terms  "Canal," 
"vessel  of  war,"  "auxiliary  vessel,"  "internal  operation," 
"armament"  and  "inspection"  shall  have  the  meanings 
assigned  them  in  Annex  A  to  this  Treaty. 

Article  IV 

The  United  States  of  America  and  the  Republic  of 
Panama  agree  to  maintain  the  regime  of  neutrality  es- 
tablished in  this  Treaty,  which  shall  be  maintained  in 
order  that  the  Canal  shall  remain  permanently  neutral, 
notwithstanding  the  termination  of  any  other  treaties 
entered  into  by  the  two  Contracting  Parties. 

Article  V 

After  the  termination  of  the  Panama  Canal  Treaty, 
only  the  Republic  of  Panama  shall  operate  the  Canal  and 
maintain  military  forces,  defense  sites  and  military  in- 
stallations within  its  national  territory. 
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Article  VI 

1.  In  recognition  of  the  important  contributions  of  the 
United  States  of  America  and  of  the  Republic  of  Panama 
to  the  construction,  operation,  maintenance,  and  pro- 
tection and  defense  of  the  Canal,  vessels  of  war  and  aux- 
iliary vessels  of  those  nations  shall,  notwithstanding  any- 
other  provisions  of  this  Treaty,  be  entitled  to  transit  the 
Canal  irrespective  of  their  internal  operation,  means  of 
propulsion,  origin,  destination,  armament  or  cargo  car- 
ried. Such  vessels  of  war  and  auxiliary  vessels  will  be 
entitled  to  transit  the   Canal  expeditiously. 

2.  The  United  States  of  America,  so  long  as  it  has  re- 
sponsibility for  the  operation  of  the  Canal,  may  con- 
tinue to  provide  the  Republic  of  Colombia  toll-free  transit 
through  the  Canal  for  its  troops,  vessels  and  materials  of 
war.  Thereafter,  the  Republic  of  Panama  may  provide  the 
Republic  of  Colombia  and  the  Republic  of  Costa  Rica 
with  the  right  of  toll-free  transit. 

Article  VII 

1.  The  United  States  of  America  and  the  Republic  of 
Panama  shall  jointly  sponsor  a  resolution  in  the  Organiza- 
tion of  American  States  opening  to  accession  by  all  nations 
of  the  world  the  Protocol  to  this  Treaty  whereby  all  the 
signatories  will  adhere  to  the  objectives  of  this  Treaty, 
agreeing  to  respect  the  regime  of  neutrality  set  forth 
herein. 

2.  The  Organization  of  American  States  shall  act  as 
the  depositary  for  this  Treaty  and  related  instruments. 

Article  VIII 

This  Treaty  shall  be  subject  to  ratification  in  accord- 
ance with  the  constitutional  procedures  of  the  two  Parties. 
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The  instruments  of  ratification  of  this  Treaty  shall  be 
exchanged  at  Panama  at  the  same  time  as  the  instru- 
ments of  ratification  of  the  Panama  Canal  Treaty,  signed 
this  date,  are  exchanged.  This  Treaty  shall  enter  into 
force,  simultaneously  with  the  Panama  Canal  Treaty, 
six  calendar  months  from  the  date  of  the  exchange  of  the 
instruments  of  ratification. 

DONE  at  Washington,  this  7th  day  of  September,  1977, 
in  the  English  and  Spanish  languages,  both  texts  being 
equally  authentic. 

Annex  A 

1.  "Canal"  includes  the  existing  Panama  Canal,  the 
entrances  thereto  and  the  territorial  seas  of  the  Republic 
of  Panama  adjacent  thereto,  as  defined  on  the  map  an- 
nexed hereto  (Annex  B),1  and  any  other  interoceanic 
waterway  in  which  the  United  States  of  America  is  a 
participant  or  in  which  the  United  States  of  America  has 
participated  in  connection  with  the  construction  or  financ- 
ing, that  may  be  operated  wholly  or  partially  within  the 
territory  of  the  Republic  of  Panama,  the  entrances  thereto 
and  the  territorial  seas  adjacent  thereto. 

2.  "Vessel  of  war"  means  a  ship  belonging  to  the  naval 
forces  of  a  State,  and  bearing  the  external  marks  dis- 
tinguishing warships  of  its  nationality,  under  the  com- 
mand of  an  officer  duly  commissioned  by  the  government 
and  whose  name  appears  in  the  Navy  List,  and  manned  by 
a  crew  which  is  under  regular  naval  discipline. 

3.  "Auxiliary  vessel"  means  any  ship,  not  a  vessel  of 
war,  that  is  owned  or  operated  by  a  State  and  used,  for 
the  time  being,  exclusively  on  government  non-commercial 
service. 


Not  printed  here. 
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4.  "Internal  operation"  encompasses  all  machinery  and 
propulsion  systems,  as  well  as  the  management  and  con- 
trol of  the  vessel,  including  its  crew.  It  does  not  include 
the  measures  necessary  to  transit  vessels  under  the  control 
of  pilots  while  such  vessels  are  in  the  Canal. 

5.  "Armament"  means  arms,  ammunitions,  implements 
of  war  and  other  equipment  of  a  vessel  which  possesses 
characteristics  appropriate  for  use  for  warlike  purposes. 

6.  "Inspection"  includes  on-board  examination  of  ves- 
sel structure,  cargo,  armament  and  internal  operation. 
It  does  not  include  those  measures  strictly  necessary  for 
admeasurement,  nor  those  measures  strictly  necessary 
to  assure  safe,  sanitary  transit  and  navigation,  including 
examination  of  deck  and  visual  navigation  equipment, 
nor  in  the  case  of  live  cargoes,  such  as  cattle  or  other 
livestock,  that  may  carry  communicable  diseases,  those 
measures  necessary  to  assure  that  health  and  sanitation 
requirements  are  satisfied. 


426 

126 
TEXTS  OF  SENATE  CHANGES  IN  PACT 


WASHINGTON,  March  16— Following  are  the  texts  of 
the  two  major  amendments  and  two  major  reservations 
to  the  Neutrality  Treaty  between  the  United  States  and 
Panama,  which  were  incorporated  in  the  resolution  of 
ratification  approved  today  by  the  Senate. 

Adopted  8U  to  5  March  10, 1978. 

LEADERSHIP  AMENDMENT  20 

At  the  end  of  Article  IV,  insert  the  following: 

"A  correct  and  authoritative  statement  of  certain  rights 
and  duties  of  the  parties  under  the  foregoing  is  contained 
in  the  Statement  of  Understanding  issued  by  the  Govern- 
ment of  the  United  States  of  America  on  Oct.  14,  1977, 
and  by  the  Government  of  the  Republic  of  Panama  on  Oct. 
18,  1977,  which  is  herein  incorporated  as  an  integral  part 
of  this  treaty,  as  follows : 

"  'Under  the  Treaty  Concerning  the  Permanent  Neutral- 
ity and  Operation  of  the  Panama  Canal  (the  Neutrality 
Treaty),  Panama  and  the  United  States  have  the  respon- 
sibility to  assure  that  the  Panama  Canal  will  remain  open 
and  secure  to  ships  of  all  nations.  The  correct  interpre- 
tation of  this  principle  is  that  each  of  the  two  countries 
shall,  in  accordance  with  their  respective  constitutional 
process,  defend  the  canal  against  any  threat  to  the  regime 
of  neutrality,  and  consequently  shall  have  the  right  to  act 
against  any  aggression  or  threat  directed  against  the 
canal  or  against  the  peaceful  transit  of  vessels  through 
the  canal. 

"  'This  does  not  mean,  nor  shall  it  be  interpreted  as,  a 
right  of  intervention  of  the  United  States  in  the  internal 
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affairs  of  Panama.  Any  United  States  action  will  be  di- 
rected at  insuring  that  the  canal  will  remain  open,  secure, 
and  accessible,  and  it  shall  never  be  directed  against  the 
territorial    integrity   or   political    independence    of   Pan- 


ama.' " 


Introduced  by  Senator  Robert  C.  Byrd  on  behalf  of 
Senator  Hoivard  H.  Baker  Jr.  and  76  other  senators, 
adopted  85  to  3  March  13. 

LEADERSHIP  AMENDMENT  21 

"At  the  end  of  the  first  paragraph  of  Article  VI,  insert 
the  following: 

"In  accordance  with  the  Statement  of  Understanding 
mentioned  in  Article  IV  above:  'The  Neutrality  Treaty 
provides  that  the  vessels  of  war  and  auxiliary  vessels  of 
the  United  States  and  Panama  will  be  entitled  to  transit 
the  canal  expeditiously.  This  is  intended,  and  it  shall  so 
be  interpreted,  to  assure  the  transit  of  such  vessels 
through  the  canal  as  quickly  as  possible,  without  any  im- 
pediment, with  expedited  treatment,  and  in  case  of  need 
or  emergency,  to  go  to  the  head  of  the  line  of  vessels  in 
order  to  transit  the  canal  RAPIDLY.'  " 

Proposed  by  Senator  Dennis  DeConcini,  Democrat  of 
Arizona  with  Senator  Wendell  H.  Ford,  Democrat  of  Ken- 
tucky, as  co-sponsor,  adopted  75  to  23  today. 

RESERVATION 

Before  the  period  at  the  end  of  the  resolution  of  ratifi- 
cation, insert  the  following:  "Subject  to  the  condition,  to 
be  included  in  the  instrument  of  ratification  of  the  treaty 
to  be  exchanged  with  the  Republic  of  Panama,  that,  not 
withstanding  the  provisions  of  Article  V  or  any  other 
provision  of  the  treaty,  if  the  canal  is  closed,  or  its  opera- 
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tions  are  interfered  with,  the  United  States  of  America 
and  the  Republic  of  Panama  shall  each  independently  have 
the  right  to  take  such  steps  as  it  deems  necessary,  in  ac- 
cordance with  its  constitutional  processes,  including  the 
use  of  military  force  in  Panama,  to  reopen  the  canal  or 
restore  the  operations  of  the  canal  as  the  case  may  be." 

Introduced  by  Senator  Sam  Nunn,  Democrat  of  Georgia, 
with  13  co-authors  or  co-sponsors,  adopted  82  to  16  March 
15. 

RESERVATION 

"Subject  to  the  condition  that  the  instruments  of  ratifi- 
cation of  the  treaty  shall  be  exchanged  only  upon  the 
conclusion  of  the  protocol  of  exchange,  to  be  signed  by 
authorized  representatives  of  both  Governments,  which 
shall  constitute  an  integral  part  of  the  treaty  documents 
and  which  shall  include  the  following:  that  nothing  in 
this  treaty  shall  preclude  Panama  and  the  United  States 
from  making,  in  accordance  with  their  respective  consti- 
tutional processes,  any  agreement  or  arrangement  be- 
tween the  two  countries  to  facilitate  performance  at  any 
time  after  Dec.  31,  1999,  of  their  responsibilities  to  main- 
tain the  regime  of  neutrality  established  in  the  treaty, 
including  agreements  or  arrangements  for  the  stationing 
of  any  United  States  forces  or  maintenance  of  defense 
sites  after  that  date  in  the  Republic  of  Panama  that  Pan- 
ama and  the  United  States  may  deem  necessary  or  ap- 
propriate." 
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Appeal  from  a  grant  of  summary  judgment  in  favor  of 
the  United  States  in  the  amount  of  $40,000  by  Duffy,  J. 
in  the  government's  action  to  impress  a  constructive 
trust  on  monies  received  by  appellant  in  breach  of  his 
fiduciary  duty  as  a  United  States  Congressman. 

Affirmed. 
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ant  United  States  Attorney,  of  counsel),  for  Plaintiff- 
Appellee. 

KAUFMAN,  Chief  Judge: 

Bertram  L.  Podell  appeals  a  grant  of  summary  judg- 
ment in  favor  of  the  United  States  in  the  government's 
action  to  impose  a  constructive  trust  on  monies  Podell 
received  in  breach  of  his  fiduciary  duty  as  a  United 
States  Congressman.  We  reject  Podell's  argument,  for 
the  reasons  we  shall  set  forth,  that  his  reluctance  in 
acknowledging  the  clear  implications  of  his  guilty  plea 
to  charges  that  he  violated,  and  conspired  to  violate,  the 
federal  conflict  of  interest  statute1  creates  any  material 
issues  of  fact.  Moreover,  we  find  meritless  his  conten- 
tion that  the  government  cannot  recover  the  sums  he 
received  from  third  parties  as  a  result  of  his  illegal 
activities.  Accordingly,  we  affirm. 

I. 

In  a  ten-count  indictment  filed  on  July  12,  1973, 
former  United  States  Congressman  Bertram  L.  Podell 
was  charged  with  conspiracy,  the  solicitation  and  accep- 
tances of  bribes,  criminal  conflict  of  interest,  and  perju- 
ry. At  his  criminal  trial  in  September  and  October  1974, 
the  government  introduced  evidence  that,  while  a 
member  of  Congress,  Podell  received  $41,350  in  legal 
fees  and  campaign  contributions  from  representatives  of 


1  See  18  U.S.C.  §  203  (1970),  which  provides  in  part: 

(a)  Whoever  *  *  *  directly  or  indirectly  receives  or  agrees  to 
receive,  or  asks,  demands,  solicits,  or  seeks,  any  compensation 
for  any  services  rendered  or  to  be  rendered  either  by  himself 
or  another — 

(1)  at  a  time  when  he  is  a  Member  of  Congress  *  *  * 
in  relation  to  any  proceeding,  application,  request  for  a  ruling 
or  other  determination,  contract,  claim,  controversy,  charge, 
accusation,  arrest,  or  other  particular  matter  in  which  the 
United  States  is  a  party  or  has  a  direct  and  substantial  inter- 
est, before  any  department,  agency,  court-martial,  officer,  or 
any  civil,  military,  or  naval  commission  *  *  * 

(b)  Shall  be  fined  not  more  than  $10,000  or  imprisoned  for  not 
more  than  two  years,  or  both;  and  shall  be  incapable  of  holding 
any  office  of  honor,  trust,  or  profit  under  the  United  States. 
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Leasing  Consultants,  Inc.,  in  return  for  advocating  the 
the  interests  of  one  of  the  company's  subsidiaries,  Flor- 
ida Atlantic  Airlines.  Podell  had  appeared  before  the 
Civil  Aeronautics  Board  (CAB),  the  Federal  Aviation 
Administration  (FAA),  the  State  Department,  and  the 
government  of  the  Bahamas  on  behalf  of  the  airline, 
which  sought  permission  to  operate  a  route  between 
Florida  and  the  Bahamas  and  opposed  the  FAA's  pro- 
posed revocation  of  its  operating  certificate.  See  United 
States  v.  Podell,  519  F.2d  144  (2d  Cir.),  cert  denied,  423 
U.S.  926  (1975). 

On  October  1,  1974,  the  tenth  day  of  trial,  Podell 
pleaded  guilty  to  selected  portions  of  the  indictment 
after  he  and  his  attorney  were  permitted  carefully  to 
edit  the  language  of  the  charges.2  In  Count  One,  Para- 
graph One,  Podell  admitted  he  had  conspired  to  violate 
18  U.S.C.  §  203,  the  federal  conflict  of  interest  statute. 
Count  One,  Paragraphs  5(b)  and  (c)  set  forth  the  means 
by  which  Podell  acknowledged  he  had  carried  out  this 
unlawful  purpose,  stating  specifically  that  he  had  met 
with  Bahamian  officials,  as  well  as  the  CAB  and  the 
FAA,  on  behalf  of  Florida  Atlantic  Airlines,  and  that  he 
had  been  compensated  for  his  work  indirectly  in  the 
form  of  payments  to  the  Citizen's  Committee  for  the 
Reelection  of  Betram  L.  Podell  and  fees  paid  to  his  law 
firm,  Podell  &  Podell.  Podell  also  pleaded  guilty  to 
Count  Five,  a  substantive  violation  of  the  conflict  of 
interest  statute.  Subsequently,  he  was  sentenced  to  two- 
years  imprisonment  on  the  conspiracy  count,  all  but  six 
months  suspended,  and  fined  $5,000  on  the  conflict  of 
interest  count.3  His  guilty  plea  also  rendered  him  "in- 
capable of  holding  any  office  of  honor,  trust,  or  profit 
under  the  United  States."4 

The  United  States  commenced  the  present  action  to 
impress  a  constructive  trust  and  for  an  accounting  on 
January  30,  1976.  The  complaint  alleged  that  Podell, 
while  a  Congressman,  received  $41,350  as  compensation 
for  his  conflict  of  interest  activities  involving  appear- 


2  See  Appendix  at  end  of  case. 

3  We  found  the  plea  voluntary  in  United  States  v.  Podell,  519 
F.2d  144  (2d  Cir.),  cert,  denied,  423  U.S.  926  (1975). 

4  See  18  U.S.C.  §  203(b),  supra,  note  1. 
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ances  before  the  CAB  and  the  FAA  in  connection  with 
matters  involving  Florida  Atlantic  Airlines.5  After 
answer,  the  government  moved  for  summary  judgment, 
relying  upon  Podell's  guilty  plea,  portions  of  the  tran- 
script of  the  criminal  trial,  several  affidavits  and  the 
three  checks  introduced  in  evidence  in  the  criminal 
case — two  checks,  in  the  amount  of  $10,000  and  $2,350, 
payable  to  Podell  &  Podell,  and  a  $29,000  check  payable 
to  Podell's  campaign  committee.  Podell  responded  with 
an  affidavit  admitting  that  all  but  $1,350  of  the  checks 
paid  to  the  Podell  firm  were  for  his  services,  but  not  a 
word  was  uttered  by  him  to  explain  the  $29,000  contri- 
bution. On  May  31,  1977,  Judge  Duffy  granted  summary 
judgment  in  favor  of  the  United  States  in  the  amount  of 
$40,000,6  for  the  reasons  stated  in  his  opinion  in  United 
States  v.  Podell,  436  F.  Supp.  1039  (S.D.N.Y.  1977). 

II. 

On  appeal,  Podell  argues  that  the  government  has  not 
stated  a  claim,  and  that,  even  if  it  has,  his  guilty  plea 
does  not  constitute  an  admission  that  he  obtained  the 
amounts  alleged  in  the  complaint.7 

Podell  asserts  that  since  18  U.S.C.  §  218  8  authorizes 
the  United  States  to  bring  suit  to  recover  any  sum  paid 


5  The  complaint's  first  claim  charged  that  Podell's  conflict  of 
interest  activities  on  behalf  of  Florida  Atlantic  Airlines  violated  his 
fiduciary  duty  as  a  United  States  Congressman,  and  asked  that  he 
be  made  to  account  to  the  United  States  for  all  money  he  received 
for  these  improper  actions.  The  second  claim  asserted  that  Podell's 
conduct  which  breached  his  agency  relationship  and  his  implied 
contract  of  employment,  unjustly  enriched  him  through  monies 
which  rightfully  belong  to  the  United  States. 

6  Judgment  was  entered  in  the  amount  of  $40,000.00  on  August 
16,  1977.  At  that  time,  the  United  States  waived  any  further  rights 
it  may  have  had  against  Podell  for  an  accounting  in  excess  of 
$40,000.00. 

7  We  also  reject  Podell's  argument  that  the  action  is  prohibited 
by  the  New  York  six-year  statute  of  limitations  for  fraud.  The 
United  States  is  not  subject  to  any  statute  of  limitations  in  enforc- 
ing its  rights,  unless  Congress  specifically  provides  otherwise.  See 
United  States  v.  Summerlin,  310  U.S.  414  (1940).  Podell  has  not 
cited  any  federal  statute  of  limitations  that  would  bar  this  action. 

8 18  U.S.C.  §  218  (1970)  provides: 

Footnotes  continued  on  next  page 
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by  the  government  in  relation  to  a  violation  of  the 
conflict  of  interest  statute,  Congress  intended  to  pre- 
clude actions  to  impress  a  constructive  trust  on  money 
received  by  the  wrongdoer  from  third  persons.  But  18 
U.S.C.  §  218  specifically  states  that  its  remedy  is  "[i]n 
addition  to  any  other  remedies  provided  by  law."9  And 
it  has  been  repeatedly  held,  both  before  and  after  the 
enactment  of  18  U.S.C.  §  218,  that  public  officials  and 
employees  serving  interests  in  conflict  with  those  of  the 
United  States  for  their  own  gain  hold  the  funds  they 
receive,  no  matter  what  the  source,  in  constructive  trust 
for  the  government.  See  United  States  v.  Carter,  217 
U.S.  286  (1910);  United  States  v.  Drumm,  329  F.2d  109 
(1st  Cir.  1964);  United  States  v.  Drisko,  303  F.  Supp.  858 
(E.D.  Va.  1969).  The  Supreme  Court  stated  the  principle 
succinctly  in  Carter:  "The  larger  interests  of  public  jus- 
tice will  not  tolerate,  under  any  circumstances,  that  a 
public  official  shall  retain  any  profit  or  advantage 
which  he  may  realize  through  the  acquirement  of  an 
interest  in  conflict  with  his  fidelity  as  an  agent  [of  the 
United  States.]"  217  U.S.  at  306. 

Podell  attempts  to  distinguish  the  authorities  cited 
above,  arguing  that  he  did  not  breach  his  fiduciary  duty 
to  the  United  States  because  his  violation  of  the  statute 
was  merely  "technical".  We  reject  this  suggestion;  the 
offense  was  so  serious  that  it  forever  bars  him  from 
holding  any  position  of  public  trust  "under  the  United 


Footnotes  continued  from  last  page 

In  addition  to  any  other  remedies  provided  by  law  the  Presi- 
dent or,  under  regulations  prescribed  by  him,  the  head  of  any 
department  or  agency  involved,  may  declare  void  and  rescind 
any  contract,  loan,  grant,  subsidy,  license,  right,  permit,  fran- 
chise, use,  authority,  privilege,  benefit,  certificate,  ruling,  deci- 
sion, opinion,  or  rate  schedule  awarded,  granted,  paid,  fur- 
nished, or  published,  or  the  performance  of  any  service  or 
transfer  or  delivery  of  anything  to,  by  or  for  any  agency  of  the 
United  States  or  officer  or  employee  of  the  United  States  or 
person  acting  on  behalf  thereof,  in  relation  to  which  there  has 
been  a  final  conviction  for  any  violation  of  this  chapter,  and 
the  United  States  shall  be  entitled  to  recover  in  addition  to 
any  penalty  prescribed  by  law  or  in  a  contract  the  amount 
expended  or  the  thing  transferred  or  delivered  on  its  behalf,  or 
the  reasonable  value  thereof. 
Id. 
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States."  Accordingly,  Podell's  attack  on  the  sufficiency 
of  the  government's  cause  of  action  must  fail. 

III. 

We  turn  to  Podell's  argument  that  summary  judg- 
ment was  improper  because  his  guilty  plea  does  not 
preclude  him  from  disputing  the  amounts  he  received 
during  his  illicit  activities. 

It  is  well-settled  that  a  criminal  conviction,  whether 
by  jury  verdict  or  guilty  plea,  constitutes  estoppel  in 
favor  of  the  United  States  in  a  subsequent  civil  proceed- 
ing as  to  those  matters  determined  by  the  judgment  in 
the  criminal  case.  See  McCarthy  v.  United  States,  394 
U.S.  459,  466  (1969);  United  States  v.  Frank,  494  F.2d 
145,  160  (2d  Cir.),  cert,  denied  sub  nom.  Borgman  v. 
United  States,  419  U.S.  828  (1974).  Cf.  Emich  Motors  v. 
General  Motors,  340  U.S.  558,  568-69  (1951).  According- 
ly, Podell's  guilty  plea  to  Count  Five  of  the  indictment, 
a  substantive  violation  of  the  conflict  of  interest  statute, 
forecloses  him  from  denying  his  breach  of  fiduciary 
duty  to  the  United  States. 

Count  Five,  however,  does  not  state  with  specificity 
the  compensation  Podell  received.  And,  although  the 
particular  facts  relating  to  the  payments  are  set  forth 
in  Paragraph  5(c)  of  Count  One,  Podell  argues  that  his 
plea  of  guilt  under  that  paragraph  admitted  only  a 
general  conspiracy  and  does  not  determine  which  of  the 
specific  payments  described  in  the  indictment  were,  in 
fact,  made  pursuant  to  the  conspiracy. 

The  collateral  estoppel  effect  of  a  finding  of  guilt  on  a 
general  conspiracy  count  is  limited  to  the  essence  of  the 
conspiracy  when  it  cannot  be  determined  which  means 
were  used  to  carry  out  the  unlawful  purpose  of  the 
conspiracy.  See  United  States  v.  Guzzone,  273  F.2d  121 
(2d  Cir.  1959).  See  also  Emich  Motors  v.  General  Motors, 
supra,  340  U.S.  at  569.  In  this  case,  however,  we  are  not 
confronted  with  an  undifferentiated  conspiracy  count. 
Indeed,  the  guilty  plea  was  clearly  delineated.  Podell 
carefully  struck  the  portions  of  the  indictment  to  which 
he  did  not  desire  to  plead  guilty,  even  deleting  language 
in  the  crucial  paragraph  in  this  case — paragraph  5(c)  of 
Count  One. 10  We  conclude  that  by  exhibiting  such  pains- 

10  See  note  2,  supra. 


435 

taking  care  to  remove  particular  language  from  Para- 
graph 5(c),  Podell  in  effect  and,  indeed,  in  actuality, 
admitted  the  truth  of  the  remainder  of  the  paragraph's 
allegations.11 

Since  the  three  checks  submitted  in  this  case  were 
the  same  as  those  admitted  in  evidence  during  the 
criminal  trial,  the  district  court  correctly  concluded 
that  they  were  the  payments  referred  to  in  the  indict- 
ment. Unlike  most  guilty  plea  cases,  appellant's  guilty 
plea  was  not  entered  in  an  evidentiary  vacuum,  but 
rather  after  the  government  had  presented  its  entire 
case  and  Podell  had  begun  to  present  his  own.  The 
teaching  of  the  Supreme  Court  in  Emich  Motors  v.  Gen- 
eral Motors,  supra,  340  U.S.  at  569,  is  that  in  a  situation 
involving  the  estoppel  effect  of  a  criminal  judgment 
resting  on  a  general  conspiracy  count,  the  court  in  a 
subsequent  civil  case  should  determine  precisely  what 
was  decided  in  the  criminal  case  by  examining  the 
record  of  the  criminal  trial,  including  the  pleadings,  the 
evidence  submitted,  and  any  opinions  of  the  court.  In 
this  case,  the  elements  of  the  charges  in  the  indictment 
were  amply  supported  in  the  trial  record.  See  United 
States  v.  Podell,  519  F.2d  144  (2d  Cir.),  cert,  denied,  423 
U.S.  926  (1975).  Indeed,  Podell's  affidavit  does  not  dis- 
pute receiving  the  $29,000  check  nor  $11,000  of  the  re- 
maining checks.  Accordingly,  the  grant  of  summary 
judgment  was  proper,  and  we  affirm. 


"This  conclusion  is  bolstered  by  Podell's  statement  in  open 
court  during  the  guilty  plea  allocution  that  he  was  pleading  guilty 
to  the  selected  portions  of  the  indictment: 

The  Court:  [to  Mr.  Podell]  Mr.  LaRossa,  your  counsel,  has 
indicated  that  you  are  pleading  guilty  to  certain  counts  of  the 
indictment  with  certain  deletions.  I  want  to  know  whether  that 
is,  in  fact,  true,  whether  you  are  in  fact  doing  that. 
Defendant  Podell:  Yes,  I  am. 
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Appendix 

The  portions  of  the  indictment  to  which  Podell  pleaded  guilty 
follow.  (Portions  of  the  relevant  paragraphs  deleted  by  careful  edit- 
ing by  appellant's  counsel  with  the  appellant's  consent  are  bracket- 
ed. In  addition,  Podell  and  his  counsel  eliminated  Paragraphs  2 
through  4  and  5(a),  and  the  Overt  Acts  in  Count  One  from  the 
indictment.  Counts  Two  through  Four  and  Six  through  Ten  of  the 
indictment  were  also  expunged  upon  counsel's  and  appellant's  re- 
quest. These  deletions,  inter  alia,  removed  all  references  to  an 
alleged  co-conspirator  and  to  the  Department  of  State,  and  elimi- 
nated all  charges  except  the  conflict  of  interest  and  related  conspir- 
acy charges): 

COUNT  ONE 
The  Grand  Jury  charges: 

1.  From  in  or  about  March  1968,  up  to  and  including  the 
date  of  the  filing  of  this  indictment,  in  the  Southern  District  of 
New  York  and  elsewhere,  Bertram  L.  Podell,  [Herbert  S. 
Podell,]  and  Martin  Miller,  the  defendants,  and  Kenneth  G. 
Burnstine,  and  Michael  Zorovich,  named  as  co-conspirators  but 
not  as  defendants,  did  combine,  conspire,  confederate  and 
agree  together  and  with  each  other  and  with  other  persons  to 
the  Grand  Jury  known  and  unknown,  to  violate  Section[s  201 
and]  203  of  Title  18  United  States  Code  and  to  defraud  the 
United  States  and  its  departments,  agencies  and  branches  by 
obstructing,  hindering  and  impairing  said  departments,  agen- 
cies and  branches  in  connection  with  the  performance  of  their 
lawful  governmental  functions,  including;  the  lawful  govern- 
mental functions  of  the  United  States  Congress  and  the  legiti- 
mate representation  by  its  Members  of  the  interests  of  the 
United  States  and  their  constituents;  the  lawful  governmental 
functions  of  the  Civil  Aeronautics  Board  (CAB),  the  Federal 
Aviation  Administration  (FAA)  [and  the  Department  of  State] 
in  considering  and  approving  routes  for  international  air 
travel;  the  lawful  governmental  functions  of  the  FAA  in  its 
determinations  as  to  revocations  of  operating  certificates  [;  and 
the  lawful  governmental  functions  of  the  Department  of  State 
in  its  relationships  with  foreign  governments,] 

[Paragraphs  2-4  of  Count  One  deleted.] 
5.  Among  the  means  by  which  the  defendants  and  their  co- 
conspirators would  and  did  carry  out  the  unlawful  purposes  set 
forth  above,  were  the  following: 

[Paragraph  5(a)  of  Count  One  deleted.] 

(b)  The  defendant  Bertram  L.  Podell  would  and  did,  travel 
to  the  Bahama  Islands  to  speak  to  the  United  States  and 
Bahamian  officials,  and  send  letters  and  make  telephone  calls 
to,  and  attend  meetings  with,  officers  and  employees  of  the 
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United  States  and  of  agencies  and  departments  thereof,  includ- 
ing the  CAB,  the  FAA  [and  the  Department  of  State,]  for  the 
purpose  of  affecting,  inducing,  and  pressuring  said  officials, 
officers  and  employees  on  behalf  of  FAAL. 

(c)  The  defendant  Martin  Miller  and  co-conspirators  Ken- 
neth G.  Burnstine  and  Michael  Zorovich  would  and  did  offer, 
and  would  and  did  [directly  and]  indirectly  pay  and  caused  to 
be  paid,  money  and  other  things  of  value  to  the  defendants 
Bertram  L.  Podell,  [and  Herbert  S.  Podell,]  and  others,  in 
the  form  of  payments  to  the  Citizen's  Committee  for  the  Re- 
election of  Bertram  L.  Podell  and  in  the  form  of  fees  to  the  law 
firm  of  Podell  &  Podell,  and  the  defendants  Bertram  L. 
Podell  [and  Herbert  S.  Podell]  would  and  did  agree  to  re- 
ceive and  did  receive  money  and  other  things  of  value  in 
return  for  the  services  described  in  paragraphs  5(a)  and]  5(b) 
of  this  count. 

[Recitation  of  Overt  Acts  in  Count  One,  and  Counts  Two 
through  Four  deleted.] 

COUNT  FIVE 

The  Grand  Jury  further  charges: 

From  in  or  about  December,  1968  up  to  and  including  Sep- 
tember 24,  1970,  in  the  Southern  District  of  New  York,  Ber- 
tram L.  Podell,  a  Member  of  Congress,  [and  Herbert  S. 
Podell,]  the  defendants,  unlawfully,  wilfully  and  knowingly 
otherwise  than  as  provided  by  law  for  the  proper  discharge  of 
official  duties,  directly  and  indirectly  did  receive  and  agree  to 
receive,  ask,  demand,  solicit,  and  seek  compensation  for  ser- 
vices rendered  and  to  be  rendered  by  the  defendant  Bertram 
L.  Podell  and  others  in  relation  to  proceedings,  applications, 
requests  for  rulings  and  other  determinations,  controversies 
and  other  particular  matters  in  which  the  United  States  was  a 
party  and  had  a  direct  and  substantial  interest,  before  depart- 
ments, agencies  and  officers  of  the  United  States,  namely,  an 
application  by  FAAL  for  a  route  designation  then  pending 
before  the  CAB  [and  the  Department  of  State],  and  a  proceed- 
ing for  suspension  and  revocation  of  FAAL's  operating  certifi- 
cate then  pending  before  the  FAA  and  the  National  Air  Trans- 
portation Safety  Board. 

(Title  18,  United  States  Code,  Sections  203(a)  and  2). 

[Counts  Six  through  Ten  deleted.] 


United  States  District  Court  for  the  District  of 
Columbia 

Civil  Action  No.  78-188 
Senator  Howard  M.  Metzenbaum  et  al.,  plaintiffs, 

and 
Cessna  Aircraft  Company,  plaintiff-intervenor 

v. 

Harold  Brown  et  al.,  defendants 

and 

Beech  Aircraft  Corporation,  defend ant-intervenor 

Memorandum 

Senators  Howard  M.  Metzenbaum  and  Barry  M.  Gold- 
water  have  filed  this  suit  to  enjoin  Secretary  of  Defense 
Harold  Brown  and  Secretary  of  the  Navy  Graham  Clay- 
tor  from  purchasing  22  turboprop  light  ulitity  transport 
airplanes  (CTX  aircraft)  for  the  Navy  without  advertis- 
ing for  competitive  bids.  The  Senators  claim  the  pur- 
chase would  violate  their  constitutional  right  to  vote  as 
Senators  for  the  Department  of  Defense  Appropriation 
Authorization  Act,  1978  (1978  Appropriation)  which  au- 
thorized funds  for  the  CTX  aircraft  purchase.1 

The  1978  Appropriation  provided  that: 

Funds  are  hereby  authorized  to  be  appropriated 
during  the  fiscal  year  1978  for  the  use  of  the  Armed 
Forces  of  the  United  States  for  the  procurement  of 


1  Pub.  L.  No.  95-79,  91  Stat.  323  (1977). 
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aircraft  *  *  *  as  authorized  by  law,  in  amounts  as 
follows: 


For  aircraft:  *  *  *  for  the  Navy  and  the  Marine 
Corps,  $3,499,800,000.  *  *  * 

At  the  time  the  1978  Appropriation  was  under  consid- 
eration (and  since),  the  determination  as  to  whether  the 
Secretaries  should  procure  Navy  property  by  formal  ad- 
vertising or  by  other  methods  was  governed  by  a  statute 
codified  in  1956.  10  U.S.C.  §  2301  (1970),  et  seq.2  Section 
2304(a)  of  Title  10  provides  that: 

Purchases  of  and  contracts  for  property  or  serv- 
ices covered  by  this  chapter  shall  be  made  by 
formal  advertising  in  all  cases  in  which  the  use  of 
such  method  is  feasible  and  practicable  under  the 
existing  conditions  and  circumstances. 

In  the  course  of  enacting  the  1978  Appropriation,  the 
Armed  Services  Committee  of  the  Senate  (of  which  Sen- 
ator Goldwater  was  a  member)  recommended  authoriza- 
tion of  $21.6  million  to  enable  the  Navy  to  purchase  the 
22  CTX  aircraft.  The  committee  recommended  procure- 
ment of  an  "off  the  shelf  aircraft  (i.e.,  already  in  pro- 
duction) which  is  "common  with  the  Army/ Air  Force 
light  utility  transport."3  A  House/Senate  Conference 
Committee  thereafter  filed  a  report  designed  to  resolve 
differences  between  the  two  Houses  about  the  1978  Ap- 
propriation. That  report  stated  that  the  House  had  de- 
leted the  Navy  request  for  the  22  CTX  aircraft  because 


2  Section  2304(a)  lists  17  exceptions  to  the  general  requirement  of 
formal  advertising  such  as  subsection  (a)(13)  which  authorizes  dis- 
pensing with  such  advertising  for  the  procurement  of  technical 
equipment  whose  standardization  and  the  interchangeability  of 
whose  parts  are  necessary  in  the  public  interest. 

3  S.  Rep.  No.  95-129,  95th  Cong.,  1st  Sess.  28  (1977).  The  House 
Appropriations  Committee  similarly  recommended  that  the  Navy 
"buy  the  aircraft  that  is  common  to  the  Army  and  Air  Force."  H.R. 
Rep.  No.  95-451,  95th  Cong.,  1st  Sess.  241-42  (1977).  A  subsequent 
report  by  the  Senate  Appropriation  Committee  recommended  the 
procurement  of  a  "commercial,  off-the-shelf  FAA  certified"  product 
for  CTX  utility  aircraft  without  reference  to  the  procurement's 
being  common  with  the  Army  and  Air  Force  utility  aircraft. 
S.  Rep.  No.  95-325,  95th  Cong.,  1st  Sess.  211  (1977). 
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the  Navy  "had  not  even  begun  source  selection  and  had 
not  completed  detailed  specifications  of  the  aircraft  it 
intends  to  purchase."  After  discussion,  the  conferees 
agreed,  however,  "to  provide  funds  for  an  off-the-shelf 
turboprop,  light  utility  transport  aircraft"  in  the 
amount  of  $21.6  million  originally  authorized  by  the 
Senate  bill.4 

When  the  Conference  Report  was  submitted  to  the 
full  Senate  for  approval,  four  Senators,  including  the 
two  plaintiffs  here,  engaged  in  a  colloquy  about  the 
meaning  of  the  Conference  Committee  Report  with  re- 
spect to  Navy  procurement  of  the  CTX  aircraft.  In  the 
colloquy,  Senator  Metzenbaum,  who  was  not  a  member 
of  the  Conference  Committee,  asked  Senator  John  Sten- 
nis,  a  member  of  that  committee  (and  Chairman  of  the 
Senate  Armed  Services  Committee),  if  the  Conference 
Committee  had  intended  to  recommend  that  the  CTX 
aircraft  be  procured  by  competitive  bidding.  Senator 
Stennis  replied  affirmatively.  Senators  Goldwater  and 
Towers  concurred  with  Senator  Stennis.5 

After  the  colloquy,  the  1978  Appropriation  was  passed 
by  Congress,  signed  by  the  President,  and  became  effec- 
tive on  July  30,  1977.  It  contained  no  reference,  specific 
or  otherwise,  to  the  method  by  which  the  CTX  aircraft 
should  be  procured  and  made  no  change  in  the  1956 
law. 


4  S.  Rep.  No.  95-282,  95th  Cong.,  1st  Sess.  21  (1977).  Neither  the 
Conference  Committee  Report  nor  any  of  the  other  Committee 
Reports  referred  to  the  question  of  whether  the  22  CTX  aircraft 
would  be  procured  by  formal  advertising  or  by  some  other  method. 
None  of  the  reports  referred  to  the  1956  law  or  suggested  modifica- 
tion of  special  application  of  that  law  to  the  1978  Appropriation. 

5  Senator  Metzenbaum  asked  Senator  Stennis:  "[I]f  it  was  the 
intent  of  the  Conference  Report  that  the  CTX  be  competitively 
procured?"  Senator  Stennis  replied,  "Yes.  The  Senator  is  certainly 
correct."  Senator  Goldwater  added  "I  think  that  we  have  made  it 
perfectly  clear  on  the  floor  that  this  is  to  be  competitive  bidding." 
Later  in  the  colloquy,  Senator  Stennis  stated:  "There  is  no  doubt 
that  it  is  an  open  bid  for  any  manufacturer  who  can  meet  these 
requirements."  Senator  Towers,  another  member  of  the  Conference 
Committee,  then  joined  the  colloquy  with  the  statement:  "My  un- 
derstanding certainly  is  consistent  with  that  of  the  distinguished 
chairman,  that  this  is  to  be  competitive.  I  was  part  of  the  delibera- 
tion on  this.  That  was  the  intention."  123  Cong.  Rec.  SI  1875-76 
(daily  ed.  July  14,  1977). 
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Thereafter,  the  Department  of  the  Navy  issued  to  the 
Department  of  the  Army  an  interdepartmental  pur- 
chase request  for  the  procurement  of  the  CTX  aircraft 
from  the  Beech  Aircraft  Corporation  (Beech),  the 
common  source  already  supplying  the  CTX  aircraft  to 
the  Army  and  Air  Force.  This  request,  dated  December 
15,  1977,  was  issued  without  any  advertisement  for  com- 
petitive bids  from  other  actual  or  potential  manufactur- 
ers of  such  aircraft. 

Meanwhile,  on  September  30,  1977,  Senators  Metzen- 
baum  and  Goldwater  wrote  Secretary  Claytor  about  the 
Senators'  colloquy  on  the  Senate  floor  and  their  concern 
that  the  procurement  of  the  planes  be  consistent  with 
it.  Secretary  Claytor  replied  on  October  31,  1977,  that 
the  Department  of  Navy  had  thoroughly  reviewed  the 
legislative  history  of  the  1978  Appropriation,  including 
the  Senators'  colloquy  and  had  found  that  it  was  in  the 
"best  interest  of  the  Navy  to  acquire  *  *  *  the  aircraft 
that  is  common  with  the  Air  Force  and  Army."  On 
December  6,  1977,  Senator  Metzenbaum  wrote  Secretary 
Brown  regarding  the  colloquy  and  the  Senator's  concern 
for  competitive  procurement.  Secretary  Brown  replied 
on  January  12,  1978,  that  procurement  of  an  aircraft 
common  with  the  Army  and  Air  Force  is  "a  reasonable 
business  approach."  6  Finally,  both  Senators  wrote  joint- 
ly to  Secretary  Brown  reiterating  their  concern  and 
noting  the  possibility  that  they  might  file  a  suit  to 
enjoin  the  procurement  from  the  common  source,  Beech 
Aircraft  Corporation. 

The  Senators'  complaint,  filed  February  2,  1978,  al- 
leges that  the  1978  Appropriation  was  intended  to  de- 
termine that  Navy  procurement  of  the  CTX  aircraft  by 
competitive  bidding  would  be  feasible  and  practicable 
within  the  meaning  of  the  1956  law,  and  that  the  Secre- 
taries were  illegally  procuring  the  aircraft  by  a  non- 
competitive method.  The  complaint  asked  the  Court  for 
a  declaratory  judgment  to  this  effect  together  with  tem- 
porary and  permanent  injunctive  relief. 

At  a  hearing  on  the  Senators'  application  for  a  re- 
straining order,  counsel  for  defendants  questioned  the 


6  Secretary  Brown  sent  an  identical  reply  to  Senator  Goldwater 
on  December  29,  1977. 
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standing  of  the  Senators  to  bring  this  suit  and  request- 
ed the  Court  either  to  dismiss  their  complaint  immedi- 
ately or  to  defer  any  injunctive  relief  until  the  standing 
question  could  be  fully  briefed  and  argued  in  the  con- 
text of  a  motion  to  dismiss.  On  the  assurance  of  counsel 
that  the  defendants  would  not  change  the  status  quo 
until  such  a  motion  could  be  considered,  the  Court  de- 
ferred action  on  the  applications  for  preliminary  and 
temporary  relief. 

In  the  interim,  Beech  and  Cessna  Aircraft  Corpora- 
tion (Cessna),  the  latter  a  prospective  bidder  for  the 
CTX  aircraft  procurement,  both  moved  for  leave  to  in- 
tervene. The  Court  granted  the  motions  of  both  poten- 
tial intervenors  for  the  limited  purpose  of  permitting 
them  to  address  the  jurisdiction  of  the  Court  in  the 
action  initiated  by  the  Senators.  Thereafter,  Cessna 
brought  a  separate  action  to  invalidate  the  Navy-Beech 
contract.  Cessna  Aircraft  Co.  v.  Brown,  No.  78-293 
(D.D.C.,  filed  Feb.  21,  1978).  Pursuant  to  Local  Rule  3-4 
that  case  has  been  assigned  to  this  Court. 

The  Motion  to  Dismiss  challenging  the  Senators' 
standing  to  sue  here  has  now  been  fully  briefed  and 
argued.  The  Court  is  persuaded  that  the  Senators  do  not 
have  standing  to  sue  with  respect  to  this  Navy  aircraft 
procurement.  The  Motion  to  Dismiss  is  well  taken  and 
it  will  be  granted,  and  the  Motions  to  Intervene  will  be 
denied  as  moot.7 

In  order  to  invoke  the  Court's  power  to  enjoin  action 
by  the  Executive  Branch,  any  plaintiff  must  allege  an 
"injury  in  fact"  sufficient  to  create  a  case  or  contro- 
versy within  the  meaning  of  Article  III  of  the  Constitu- 
tion. E.g.,  Association  of  Data  Processing  Service  Organi- 
zations, Inc.  v.  Camp,  397  U.S.  150  (1970).  The  Court's 
power  to  enjoin  an  Executive  Branch  procurement  con- 
tract is  particularly  circumscribed.  E.g.,  M.  Steinthal  & 
Co.  v.  Seamans,  455  F.2d  1289  (D.C.  Cir.  1971). 

These  principles  apply  to  actions  brought  by  Senators 
and  Congressmen  to  enjoin  Executive  Branch  action. 
Compare  Kennedy  v.  Sampson,  167  U.S.  App.  D.C.  192, 
511  F.2d  430  (D.C.  Cir.  1974)  with  Harrington  v.  Bush, 


7  In  the  separate  action  originated  by  Cessna,  the  Court  will  soon 
hold  a  status  conference  with  a  view  to  its  expedited  consideration. 
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U.S.  180  App.  D.C.  45,  553  F.2d  190  (D.C.  Cir.  1977).  In 
Kennedy,  our  Court  of  Appeals  recognized  the  standing 
of  a  Senator  to  obtain  judicial  protection  from  Executive 
Branch  injury  to  his  right  to  vote  for  a  specific  Act  of 
Congress  which  was  allegedly  being  nullified  and  ren- 
dered of  no  force  and  effect  by  the  unlawful  failure  and 
refusal  of  the  President  of  the  United  States,  by  a  so- 
called  "pocket  veto,"  either  to  sign  or  to  veto  the  Act. 
The  Kennedy  case  concerned  the  division  of  the  legisla- 
tive power  to  make  laws  between  Congress  and  the 
President  effected  by  Article  I,  Clause  7  of  the  Constitu- 
tion. The  provision,  in  effect,  gives  a  majority  of  Con- 
gress power  to  enact  a  bill  so  that  it  will  become  law 
without  approval  by  the  President  should  he  fail  to 
return  it  to  the  Congress  within  ten  days  of  passage — 
provided  Congress  is  in  session  during  the  ten  day 
period. 

In  Kennedy,  64  Senators  and  a  large  majority  of  the 
House  of  Representatives  voted  for  a  medical  aid  bill  on 
the  eve  of  Congress'  Christmas  recess.  The  President 
neither  signed  the  bill,  nor  vetoed  it.  He  claimed  there- 
after that  Congress  had  adjourned  at  Christmas  so  that 
in  the  absence  of  his  signature  the  bill  did  not  become 
law.  Senator  Kennedy  filed  suit  contending  that  Con- 
gress had  merely  recessed  at  Christmas  and  had  not 
adjourned  so  that  the  bill  had,  in  fact,  become  law  and 
that  the  President  was  attempting  unlawfully  to  nullify 
it. 

The  Court  of  Appeals  ruled  that  the  complaint  put  in 
issue  the  division  ot  legislative  power  between  the  Con- 
gress and  the  President  effected  by  Article  I,  Clause  7. 
Congress'  share  of  that  power,  the  Court  ruled,  was  in 
turn  shared  by  the  individual  Senators  who  voted  for  a 
bill  threatened  with  nullification  by  an  allegedly  illegal 
veto.  The  illegal  nullification  would,  if  condoned,  in- 
crease the  power  of  the  President  over  the  enactment  of 
bills  of  Congress  into  law,  would  diminish  the  power  of 
Congress  to  make  laws,  and,  would,  in  turn,  diminish 
the  power  of  each  Senator  and  Congressman  who  voted 
for  the  threatened  bill.  Accordingly,  the  Court  of  Ap- 
peals held  that  such  a  threat  of  injury  to  a  Senator's 
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share  of  Congress'  legislative  power  to  make  laws  was 
actionable  by  him. 

Although  the  Senators'  complaint  here  does  not  iden- 
tify the  particular  constitutional  provision  which  cre- 
ates the  right  to  vote  for  which  they  claim  protection, 
the  Court  assumes  that  they  rely  upon  Congress'  power 
granted  by  Article  I  "to  provide  and  maintain  a  Navy" 
and  "to  make  Laws  *  *  *  necessary  and  proper  for 
carrying  into  Execution"  that  power.  This  power  of  Con- 
gress is  exercised  by  making  laws  and  by  legislative 
oversight  of  the  administration  of  those  laws.  No  inter- 
ference with  either  of  these  legislative  functions  has 
been  alleged.  W  the  absence  of  any  allegation  that  the 
Secretaries  interfered  with  the  Senators'  exercise  of 
their  share  of  Congress'  legislative  power  to  enact  and 
to  oversee  the  administration  of  the  1978  Appropriation, 
the  claim  of  standing  has  no  support  in  the  Kennedy 
precedent. 

Thus  the  validity  of  the  Senators'  claim  to  standing 
comes  down  to  a  question  of  whether  a  Senator  or  Con- 
gressman who  voted  for  a  bill  which  became  law  has 
standing,  as  Senator  or  Congressman,  to  sue  to  require 
administration  of  the  law  in  accordance  with  his  inter- 
pretation of  it.  The  answer  to  that  question  is  governed 
by  our  Court  of  Appeals  decision  in  Harrington  v.  Bush, 
mentioned  above.  There  a  Congressman  sued  to  enjoin 
CIA  use  of  funds  made  available  to  it  by  an  allegedly 
illegal  appropriation.  He  claimed  to  have  standing  to 
sue  because  of,  among  other  things,  his  "interest  in 
seeing  that  all  laws  for  which  he  voted  are  administered 
in  accordance  with  the  statutory  mandate."  180  U.S. 
App.  D.C.  at  58,  553  F.2d  at  203.  The  Court  of  Appeals 
described  this  as  a  claim  that  those  who  make  the  laws 
are  "inherently  injured"  by  any  illegality  associated 
with  them.  180  U.S.  App.  D.C.  at  59,  553  F.2d  at  204.  It 
ruled  that  there  was  no  impairment  or  injury  in  fact  to 
the  Congressman's  interest  in  his  votes  already  cast.  180 
U.S.  App.  D.C.  at  68,  553  F.2d  at  213.  The  allegedly 
illegal  use  of  funds  did  not  affect  the  legal  status  of  the 
appropriations  for  which  the  Congressman  had  previ- 
ously voted.  Even  if  he  would  have  voted  differently  if 
he  had  known  of  the  CIA's  illegal  use  of  the  appropri- 
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ation  for  which  he  voted,  his  constitutional  right  to  vote 
to  "make"  laws  and  his  "official  influence"  in  the 
making  of  them  were  not  injured.  And,  as  the  Court  of 
Appeals  ruled,  once  a  bill  for  which  a  Congressman  has 
voted  becomes  law,  his  only  potentially  legal  interest  in 
it  arises  from  his  status  as  a  citizen,  and  not  from  his 
status  as  a  Congressman.  A  Congressman's  complaint 
about  the  administration  of  appropriations  for  which  he 
voted  becomes,  therefore,  "a  'generalized  grievance 
about  the  conduct  of  government'  which  lacks  the  speci- 
ficity to  support  a  claim  of  standing."  180  U.S.  App. 
D.C.  at  69,  553  F.2d  at  214. 

The  Senators  here  claim  that  their  case  is  different 
from  Harrington  because  they  voted  for  the  1978  Appro- 
priation after  personally  acting  to  assure  procurement 
by  competitive  bidding:  they  engaged  in  a  floor  colloquy 
with  two  other  Senators  about  the  meaning  of  the  then 
pending  Conference  Committee  Report.  They  claim  that 
the  exercise  of  their  official  influence  gave  them  a 
"stake"  in  litigation  designed  to  compel  interpretation 
and  administration  of  the  1978  Appropriation  in  the 
way  they  and  the  two  other  Senators  stated  on  the 
Senate  floor  that  it  should  be  interpreted  and  adminis- 
tered. The  Secretaries'  refusal  to  interpret  and  adminis- 
ter the  1978  Appropriation  as  requiring  competitive  bid- 
ding threatens,  they  urge,  actionable  injury  to  the  Sena- 
tors' official  influence. 

Since  this  matter  is  being  considered  on  the  plead- 
ings, as  counsel  for  the  Senators  correctly  contends,  the 
Court  must  assume  for  now  that  the  1978  Appropriation 
states,  on  its  face,  that  competitive  bidding  for  the  CTX 
aircraft  is  "feasible  and  practicable."  Therefore,  the 
Court  concludes,  the  fact  that  the  Senators  spoke  to  this 
effect  on  the  Senate  floor  instead  of  causing  the  sense  of 
their  colloquy  to  be  embodied  in  the  statutory  language 
does  not  increase  their  standing  beyond  that  of  any 
other  Senator  or  Congressman  who  voted  for  the  1978 
Appropriation. 

As  the  Court  reads  Harrington,  once  the  1978  Appro- 
priation became  law,  any  constitutionally  protected  in- 
terest of  the  Senators  in  it  entitled  to  judicial  protection 
ended.  They  retain,  of  course,  all  the  legislative  preroga- 
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tives  of  powerful  Senators,  not  only  to  communicate 
directly  with  the  President  and  the  Secretaries,  but  also 
to  exercise  legislative  oversight  over  the  administration 
of  the  1978  Appropriation  by  (among  other  means)  com- 
mittee investigation  and  hearing,  or  by  seeking  inter- 
vention by  the  General  Accounting  Office  to  prevent 
unlawful  expenditure  of  funds  appropriated  for  this 
Navy  procurement.  But  under  Harrington,  they  are,  for 
purposes  of  their  standing  to  sue  in  court,  in  the  same 
status  as  any  other  public  spirited  citizen  concerned 
that  the  Secretaries  administer  the  validly  enacted  1978 
Appropriation  according  to  law.  With  respect  for  the 
Senators  (and  for  the  principle  of  Separation  of  Powers), 
the  Court  has  therefore  concluded  that  the  complaint 
does  not  allege  facts  showing  actionable  injury  to  their 
constitutional  right  to  vote  to  make  laws  for  the  pro- 
curement of  naval  aircraft  or  to  their  official  influence 
in  that  process.  Accordingly,  an  Order  will  accompany 
this  Memorandum  dismissing  the  complaint  and  deny- 
ing the  contractors  leave  to  intervene. 

Louis  F.  Oberdorfer, 
United  States  District  Judge. 
Dated:  May  14,  1978. 
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and 

Beech  Aircraft  Corporation,  defendant-intervenor 

Order 

For  reasons  stated  in  a  Memorandum  to  be  filed,  it  is 
this  14th  day  of  March  1978,  hereby 

ORDERED,  ADJUDGED  and  DECREED:  That  the 
Motion  to  Dismiss  is  GRANTED,  and  it  is 

FURTHER  ORDERED:  That  the  Motions  for  Leave  to 
Intervene  are  DENIED. 

Louis  F.  Oberdorfer, 
United  States  District  Judge. 
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